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ACT:

Code of Crimnal Procedure (5 of 1898) ss. 195 (1)(b) 479
A(6) and 559- Conpl ai nt under ss. 193, 195, 211 and 120B | PC
Filed by successor-in-office of Magistrate-Validity-s. 559,
scope of.

I ndi an Penal Code (45 of 1860) ss. 193, 195, 211 and 120B
conpl aint-Fil ed by  successor-in-office of Magi str at e-
Validity.

Police Act (5 of 1861) s. 42-Applicability.

HEADNOTE:

A magi strate acquitted Bhagwant Rai of the charge under ss.
325/34 1.P.C. and observed that he had been fal sely
i mpl i cat ed. The nmgistrate’'s successor-in-office the
respondent filed a conplaint under ss. 193, 195, 211 and
120B |.P.C., against the appellants. The appellants con-
tended that (i) prosecution for offences under ss. 193 and
195 1.P.C., was barred under s. 479A(6) Cr. P.C; (il)
according to s. 195(1)(b) Cr. P.C., only the Magistrate
before whomthe original proceedings were taken could file
the complaint in respect of ss. 193, 195 and 211 IPC;(iii)s.
42 of the Police Act barred the prosecution as it was
conmenced after the period prescribed; and (iv) the
conplaint only disclosed two of fences under ss. 193 and’ 195
I.P.C. and no other

HELD: The appeal nust be di sm ssed.

(i) In viewof the ruling of this Court in Shabir  Husain
Bholu v. State of Mharashtra and Baban Singh v. Jagdish
Singh, the prosecution for offences under ss. 1913 and 195
| PC was barred under s. 479A(6) Cr. P.C [148 B]

(ii) The conplaint was properly filed by the successor-in-
office of the Magistrate. Section 559 C. P.C enables a
successor-in-office of a Magistrate do file, a conplaint.
This section applies to all Mugistrates. and there is no
reason to limt it to Magistrates whose courts are perna-
nent. Sub-s. (2) has not the effect of limting s. 559(1).
Section 559(2) applies when there is a doubt as to who the
successor is, and that doubt can be resolved in the nanner
laid down in sub-s.(2). The subsection does not nean that
until a successor is determ ned under sub-s.(2) there is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 5

no successor for the purpose of sub-s. (1). [148 F-H 149 A
Behram v. Enmperor, 37 C. L.J. 776-Lah. 108; Bara Bapen
Mani hi v. Gopi Manjhi, AIl.R 1927 Pat. 327. (In re:
Subramani an Chettiar, A l.R 1957 Mad. 442, foll owed.

(iii) Section 42 of the police Act does not apply to
prosecutions under the Indian Penal Code or other Acts. [149

d
Mul ad Ahmad v. State of U P., [1963] Supp. 2 S.C R 38, 44-
45 fol | oned.

(iv) As the conplaint on the face of it nmentioned ss. 193,
195, 211 and 120B, so there was no force. in the contention
that the conplaint only disclosed two of fences under ss. 193
and 195 |.P.C. and no ot her F149 F]

146

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 157 of
1965.

Appeal by special |eave fromthe judgnment and order dated
February 1, 1965 of the Punjab H gh Court in Criminal M sc.
No. 8 of 1964 in Cr. ~Revision No. 1375 of 1963.

Ni shat Singh Grewal, Ravindra Bana and O. P. Rana, for the
appel | ants.

R N. Sachthey, for the respondent No. 2.

The Judgnent of the Court was delivered by

Sikri, J. This appeal by special leave is directed against
the judgnent of the H gh Court of Punjab dismssing Crimna
M scel | aneous Petition No. 8 of 1964. This petition arose
out of the follow ng facts. ~ Bhagwant Rai and  Chhota Ram
were tried, under s. 325, |.P.C., read with s. 34, " I.P.C,
in the Court of Shri Harish Chander Gaur,” Magistrate 1st
Class, Patiala. Ajai b Singh, Sub Inspector, one of the
appel l ants before wus, had investigated the case. The
Magi strate, by his order dated April 5. 1957, acquitted both
the accused and, inter alia, observed that Bhagwant 'Rai had
been falsely implicated in the case as he was not/ even
present on the, day of the occurrence at Patial a. On the
application of Bhagwant Rai, Shri Jogi nder ~Singh ’'Karam
garhia, Magistrate 1st C ass, Patiala, who succeeded Shri
Hari sh Chander Gaur, filed a conplaint under ss. 193, 195,
211 and 120B, |I.P.C., on Cctober 31, 1958, against six
persons including the appellants, Ajaib Singh and Ml ki at
Si ngh. Shri O P. Gaur. Magistrate First Class, by his
order dated June 1, 1959, discharged the accused,  hol ding
that the conplaint was not conpetent as it was ~barred by
sub-s. (6) of S. 479A, Cr. P.C, because the, conplaint had
not been filed by or directed to be filed by Shri Harish
Chander Gaur, who had di sposed of the case ending in the
acquittal of Bhagwant Rai. |In the revision filed  against
this order the Additional Sessions Judge upheld this | view
The H gh Court (Capoor, J.), on revision, found it
unnecessary to consider the, scope of s. 479A, Cr. P.C.,
vis-a-vis s. 476, O. P.C., because two of the offences
nentioned in the conplaint, nanely. s.211 and s. 120B,
I.P.C., did not fall within the purview of s.479A. Capoor
J., further held that s. 42 of the Police Act.1861, had no
application to a case in which a conplaint was made by the
Court under s. 476, Cr. P.C. Capoor, J., also held that as
the order of Shri Joginder Singh, Mgistrate, directing the
maki ng of the conplaint against the respondents was not
appeal ed from and had becone final, the conpetency of the
Court to make the conplaint under s. 211, |.P.C, against
Jaswant Singh, one of the accused, could not be considered
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at that stage. The High
147
Court accordingly set aside the order of the |earned
Addi tional Sessions Judge and directed that the respondents
be proceeded agai nst according to | aw.
On the case going back fresh objections were filed before
the Magistrate trying the case but these were overrul ed.
Revi sion was filed before the Additional Sessions Judge who
accepted the prayer of Kirpal Singh and recommended to the
Hi gh Court that the crimnal proceedi ngs pendi ng agai nst him
in the Court of Magistrate First Cass, Patiala. mght be
guashed. He, however, declined to interfere wth the
proceedi ngs pending against the appellants mainly on the
ground that the objections now taken by them before the
Trial Magistrate had been heard and finally disposed of by
Capoor, J., in his order dated April 4, 1961
In the nmeantine, the appellants put in Crimnal M scell ane-
ous Petition No. 8 of 1964, in crimnal revision, in the
H gh Court, praying that along with the recommendati on made
by the ‘learned Additional Sessions Judge, Patiala, for
guashi ng the criminal proceedi ngs agai nst Kirpal Singh, the
grounds ur ged by them might also be t aken into
consi deration. Capoor, J., accepted the recommendati on made
by the Ilearned Additional Sessions Judge, Patiala, and
gquashed the crimnal proceedi ngs agai nst Kirpal Singh. He,
however, directed that Criminal Mscellaneous Petition No. 8
of 1964 shoul d be placed before anot her Bench for di sposal
The matter was then placed before Sharma, J., who held that
all the points urged in Crimnal Mscellaneous Petition had
been taken into consideration and repelled by Capoor, J., in
his order dated April 4, 1961.. Sharma, J., observed

"The | earned counsel, however, omtted to take

note of the fact that the revision ' petition

finally was accepted in the ternms, 'As the
or der under revision is not | egal ly
sustainable, it nust be set aside and the

respondents nust be proceeded with according
to law.’ Therefore, what the order (said) was
that the crimnal case as a whole was to
proceed agai nst all the respondents and so the
petitioners could not be heard now to say that
the case was renmanded to the trial court for
trial of the respondents for of f ences
puni shabl e under sections 211 and 120-B of the
I ndi an Penal Code. In the circunstances, the
trial Cour t cannot be sai d to have
m sconstrued the order of Capoor, J., The
other grounds urged by themin ‘the Crimnal
M scel | aneous as already pointed out by ne
were taken into consideration by Capoor, J.,
and findings given against the petitioners and
that being so, these cannot be agitated | again
at this stage."

148

He accordingly di sm ssed the Cri m nal M scel | aneous

Petition. The appellants having obtai ned special |eave, the

appeal is now before us.

The | earned counsel for the appellants contends that on the

facts prosecution for offences under ss. 193 and 195,

I.P.C., was barred under s. 479A(6), OCr. P.C. In our

opinion, this contention nmust be accepted in view of the

ruling of this Court in Shabir Hussain Bholu v. State of

Mahar ashtra(1l) and Baban Singh v.Jagdi sh Si ngh(2).

The |earned counsel next contends that the conplaint could

only be filed by the Magistrate before whom the origina
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proceedi ngs were taken. He says that according to s. 195

(1) (b), C. P.C, aconplaint in respect of ss. 193, 195

and 211 |.P.C., can only be nmade by the Court in which the

proceedi ngs out of which the offences arose took place. We

see no force in this contention. Section 559 enables a

successor-in-office of a Magistrate to file a conplaint.

The rel evant portion of s. 559 reads as follows :
"559. (1) Subject to the other provisions of
this Code, the powers and duties of a Judge or
Magi strate may be exercised or perforned by
his successor in office.
(2) VWen there is any doubt as to who is the
successor in office of any Magistrate, the
Chi ef Presidency Magistrate in a Presidency
town, andthe District Mgistrate outside such
towns, shall -determine by order in witing the
Magi strat e who shall, for the purposes of this
Code or of any. proceedings or or der
t hereunder, be deermed to be the successor in
of fice of such Magistrate."

Thi s section was substituted for the original s. 559 by the

Code of Crimnal Procedure (Amendnent) Act (XVII1 of 1923).

Since the amendnent it has been held, and we think rightly,

that a successor in office of a Mgistrate can file a

conpl aint under s. 476, C. P.C., in respect of an offence

under s. 195, |.P.C., committed before his predecessor. (See

Behram v. Enperor(3) Bara Bapen Mnj hi v. Gopi Manj hi (4) and

In re: Subramani am Chettiar(5). This section applies to al

Magi strates and there is no reason why the plain terns of

the section should be cut dowmmto limt it, as suggested by

the | earned counsel for the appellant, to Mgistrates whose

courts are permanent. It seens to us further clear that

sub-s.(2) has not the effect of Ilimting s.559(1).Section

559(2) applies when there is a doubt as

(1) [2963] Supp. 1 S.C R 501.

(3) 27 C. L. J. 776-Lah. 108.

(2) Al. R 1967 S.C. 68.

(4 A 1. R 1927 Pat. 327.

(5) A 1. R 1957 Mad. 442.

149

to who the successor is, and that doubt can be resolved .in

the nmanner laid down in sub-s. (2). The sub-section -does

not mean, as contended by the |earned counsel, that until a
successor is determned under sub-s. (2) there is no
successor for the purposes of sub-s. (1). ~If there is no

doubt about who the successor is, then that person can
exerci se the powers under sub-s. (1). W accordingly hold
that the conplaint was properly filed by Shri Jogi nder Singh
" Karangar hia’, Magistrate.

There is equally no force in the third point raised by -,,he
| earned counsel that s. 42, Police Act, creates a -bar and
the prosecution is time-barred under this section. Thi s

Court held in Mulud Ahned, v. State of U P. (1) that s. 42,
Police Act, does_not apply to prosecutions under the Indian
Penal Code or other Acts. Subba Rao, J., as he then was,
observed
"The period of three nonths prescribed for
conmenci ng a prosecution under this section is
only with respect to prosecution of a person
for something done or intended to be done by
hi m under the provisions of the Police Act or
under general Police powers given by the Act.
Section 42 does not apply to prosecution
agai nst any person for anything done under the
provi sions of any other Act. . . . A conbined
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reading of these provisions leads to the
conclusion that s. 42 only applies to a
prosecution against a person for an offence
commtted wunder the Police Act.. .. but the
prosecution in the present case was for an
of fence under s. 212 of the Indian Penal Code
which is an offence under a different act and
for which a nuch higher punishnment 1is pres-
cribed. By reason of s. 36 of the Police Act,
section 42 thereof cannot apply to such a
prosecution.”

The fourth point which the | earned counsel urges is that the

conplaint only discloses tw offences under s. 193 and s.

195, I|.P.C., and no other, and it was an abuse of the

process of the Court. There'is no force in this contention

as the conplaint on its face nmentions ss. 193, 195, 211 and

1208B.

The |learned counsel finally urges that the conplaint had

been filed because of a private feud and it is not in the

interest " of justice that the conplainant should be all owed

to proceed with the conmplaint. This point was not taken in

the H gh Court at any stageand we do not allowit to be

rai sed at this stage.

In the result the appeal fails and is dism ssed.

Y. P. Appeal dism ssed

(1) [1963] Supp. 2 S.C.R 38, 44-45.
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