REPORTABLE

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 51 COF 2015

(Arising out of SLP(C) No.22775 of 2012)
Ms Swati Ferro Alloys Pvt. Ltd. ... APPELLANT
VERSUS

Orissa Industrial Infrastructure
Devel opnent Corporation (I1DCO & Os. ... RESPONDENTS

JUDGMENT

SUDHANSU JYOTI MJUKHOPADHAYA, J.

Leave granted.
2. This appeal has been preferred by the appellant-Ms. Swati
Ferro Alloys Pvt. Ltd. against the judgnent dated 18th April,
2012 passed by the Division Bench of H gh Court of Oissa at
Cuttack in WP(C) No. 16790 of 2008. By the inmpugned judgnent, the
H gh Court observed and held as foll ows:

“Admttedly the land in question belongs to |IDCO
and the same was |eased out in favour of one Ms
Prachi Vanijya (P) Ltd. for manufacturing of Konark
Fans, which was nortgagable right in favour of OSFC
and ot her financial institutions.

Latter on Ms Prachi Vanijya changed its nane to
Ms Eastern Fan. Qpposite parties 3 to 6 are the
| egal heirs of one Satya Narayan Swai n, who was stated
to be one of the partners of said Ms Eastern Fan and
according to the petitioner, said Satya Narayan Swain
had agreed to transfer the land in favour of the
petitioner.

Learned counsel for the 1DCO seriously disputed
the aforesaid transaction and submits that though the
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opposite parties 3 to 6 are the legal heirs of one of
the partners of the Ms Eastern Fan, the said Ms
Eastern Fan has not been made a party.
Counsel for the opposite parties 3 to 5 also
di spute transaction. Learned counsel for OSFC subnits
that they have no role to play as the land till date
bel ongs to | DCO.
This wit application is full disputed facts and
the prayer nmade in the wit application cannot be
granted in a proceeding under Article 226 of the
Constitution of India as factual disputes cannot be
decided in this proceeding.
The wit application is accordingly dism ssed.
It is open for the parties to approach the G vil
Court, if it so desires.”
3. The factual matrix of the case is as follows:
The 1st respondent - Ori ssa I ndustri al I nfrastructure
Devel opnent Corporation (‘I1DCO for short) allotted Plot no.
C'9, Industrial Estate, Cuttack on 18.3.1982 in favour of a
partnership firmMs Prachi Vanijya (P) Ltd. on hire-purchase
basi s. A nortgage in favour of 2r respondent-Orissa State
Fi nancial Corporation by Ms Prachi Vanijya was allowed by the
1st respondent to secure |oan. The 1st respondent intinmated the 2nd
respondent on 27.11.1986 that the plot is transferred in favour
of Ms Prachi Vanijya (P) Ltd. subject to paynent of outstanding
amount of Rs.97,888/- as on 30.11.1986.
4. The case of the appellant is that the assets of Ms Prachi
Vanijya (P) Ltd. conprising of land and building, shed and fan
machines situated at C9, Industrial Estate, Cuttack were
purchased along with a loan liability of Rs.6,60,000/- of the 2nd
respondent by Ms Eastern Fans on 5.12.1987, of which Sri Satya

Narayan Swain was the Mnaging Partner. Ms Prachi Vanijya
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requested the 1st respondent to give no objection to change its
nane as Ms Eastern Fan. The 1st respondent vide its letter
dated 5.12.1987 inforned that it has no objection to change of
the nanme subject to receipt of recomendation from the 2nd
respondent .

5. The 27 respondent on 16.12.1987 intinmated that it has
agreed to a change in nane of Ms Prachi Vanijya to Ms Eastern
Fans. Thus, Plot No. 9, Industrial Estate, Cuttack along with
the loan liability was transferred in the name of the Ms
Eastern Fans, a partnership firm Ever since the transfer of
assets in favour of Eastern Fans, the unit was non-functional
and the loan anmount of 27 respondent against Eastern Fans had
nounted and it had becone inpossible for Sri Satya Narayan Swain
to run Ms Eastern Fans due to excessive paucity of funds. Sri
Swai n thus approached and persuaded Sri Purushottam Lal Kandoi,
Director of the appellant conpany-Ms Swati Ferro Alloys Pvt.
Ltd. for relieving himof the | oan burden of 27 respondent.

6. Pursuant to discussion between the parties, the appellant
conmpany was incorporated on 22.3.1989 with three D rectors,
nanely, Sri Purushottam Lal Kandoi, Sri Rakesh Jajodia and Sri
Satya Narayan Swain with a share capital of Rs.5,00,000/-. The
obj ect of the Conpany was, i nter alia, to undertake
manuf acturing Ferro All oys.

7. On the request of appellant conpany and Ms Eastern Fans,

on 26.4.1989 the 1st respondent gave perm ssion to acconmodate
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the appellant conpany in the prem ses aforesaid for a period of
2 years. It was mnmutually agreed on 6.7.1989 that the appellant-
conmpany will take over the term loan liability of Ms Eastern
Fans as against the conplete transfer of all its assets in
favour of the appellant conpany. A Board resolution dated
6.7.1989 was passed resolving that all liabilities of Ms
Eastern Fans with the 2nr respondent as on said date be taken by
the appellant conpany along with all the assets including the
| and. The Managing Partner of Ms Eastern Fans, Sri Satya
Narayan Swain, who was also the Director of the appellant
conmpany at that time was authorized to negotiate and finalize
the said matter with 27 respondent. The Managi ng Partner of the
partnership firm Ms Eastern Fan wote l|etters dated 10.7.1989
and 11.7.1989 to the 2 respondent intimating that the appellant
conpany will take responsibility to clear the term | oan al ong
with accrued interest by taking over the fixed assets of Ms
Eastern Fans i.e. the land along with shed and the plant and
machi nery. 2 respondent acted on the letters witten by Satya
Narayan Swain and accordingly by letter dated 9.1.1990 agreed
that the appellant conpany shall take over the entire assets and
liabilities of Ms Eastern Fan. The appel |l ant conpany was asked
to pay a sum of Rs.1,00,000/- as down paynent towards the |oan
liability outstanding against Ms Eastern Fan (Prachi Vanijya),

whi ch was duly done.
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8. A revised sanction letter was issued by 2nr respondent on
21.3.1990 further clarifying that the appellant conpany was
allowed to take over the entire assets and liabilities along
with the accrued interest and other statutory dues.

9. According to the appellant, pursuant to the aforesaid
letters dated 9.1.1990 and 21.3.1990, the appellant conpany
becanme the owner of Plot No.C/'9, Industrial Estate, Cuttack. Al
the assets and liabilities of Ms Eastern Fan were taken over by
the appellant company on 31.3.1990 by nmking a down paynent of
Rs. 1,00,000/-. The assets of Ms Eastern Fan becane the assets
of the appellant conpany which were reflected in the bal ance
sheet of the appellant conpany.

10. Further case of the appellant is that the appellant conpany
took additional term loan from 2 respondent for Rs. 11, 37,000/ -
which was sanctioned on 31.3.1992 on the said basis the
appel | ant conpany has full rights over the plot in question. A
menor andum of deposit of title deeds for nortgaging the assets
of the appellant conpany to 27 respondent was executed on
25.7.1992. On the very sane day i.e. on 25.7.1992 a deed of
hypot hecati on was signed between the appellant conmpany and the
2 respondent to furnish security towards the l|oan of
Rs. 20, 48, 284. 14/ -. According to appellant the said deed of
hypot hecati on was on the basis of security of (a) an equitable
nortgage  of borrower’s property wth all bui l dings and

structures thereon and fixed machineries situated at | ndustri al
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Estate, Khapuria, Cuttack and (b) hypothecation of all tangible
noveabl e property. The said deed covers the first term loan in
consequence of takeover of Ms Eastern Fans of Rs.9,11, 284.00/-
and the additional term loan of Rs.11,637,000/- for new Ferro
Al l oys Pl ant of t he appel | ant, bot h anount i ng to
Rs. 20, 48,284.14/- and clearly refers to the Plot No.C09,
I ndustri al Estate, Cuttack wth Jland and building. Thus,
according to appellant, for all purposes the appellant conpany
was treated as an owner of the Plot No.C9, Industrial Estate,
Cut t ack.

11. Fromthe record we find that the appellant conpany has al so
setup a fresh unit for making Ferro Alloys in alumniumthermc
process on 27.5.1997 and also taken facility of Letter of Credit
from State Bank of India for Rs.1,50,000/- in the year 1992,
whi ch was renewed every year. It has al so been sanctioned cash
credit limt of Rs.40 lakhs by the State Bank of India in the
year 1992 and the sane was extended every year, as apparent from
| etter dated 27.5.1997.

12. 2m respondent also accepted the execution of Tripartite
Agreement with the State Bank of India by letter dated
29.1.1998. The Tripartite Agreenment clearly states that 2
respondent had in its custody the title deeds relating to the
property of the appellant conpany. It appears that the appell ant
persuaded the 27 respondent for transfer of |ease right and

title of the appellant since it has taken all the assets of the
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partnership firm of Ms Eastern Fans. In support of this, the
appel | ant conpany relied upon letter dated 23.12.2003 issued by
the 27 respondent duly recomrending the transfer of title of the
plot in favour of the appellant. The grievance of the appell ant
conmpany is that despite several representations nade to 1st
respondent between 2003 and 2008 no action was taken by it to
transfer the title of the said plot in favour of the appellant
conpany.

13. As no action was taken, the appellant conpany noved before
the High Court seeking transfer of the right in their favour,

wherein the aforesaid observati on was nade by the Division Bench
of the H gh Court by inmpugned judgnent dated 18t April, 2012.

14. Learned counsel for the appellant submts that all the
facts as were pleaded in the wit petition were not disputed by
the 1st and 2" respondents. It was contended that refusal of 1st
respondent to transfer the lease of the Plot No.C9, Industria

Estate, Cuttack in favour of the appellant is wong, arbitrary
and highly illegal and the sane was subject to judicial review
under Article 226 of the Constitution of India and the High
Court erred in dismssing the wit petition holding disputed
question of fact nmerely because 3¢ to 5'h respondents have
opposed the wit petition with a nala fide intention for their
vested interests, which cannot be a ground for the Hi gh Court to

dism ss the wit petition without giving any reasons.

Page 7



15. Respondents have disputed the claim of the appellant to

transfer the land in the nanme of the appellant conpany.

16. From the bare pleading of the case and the record, we find

that there is disputed question of fact about the ownership of

the Plot No.C 9, Industrial Estate, Cuttack. Therefore, the

H gh Court was justified in dismssing the sane and directing

the parties to approach the Cvil Court for resolving such

di sput e.

17. Fromthe pleading and record the foll owi ng fact emerges:

(i) The 1st respondent-1DCO allotted Plot no.C9,

I ndustrial Estate, Cuttack on 18.3.1982 in favour of
Ms Prachi Vanijya (P) Ltd. on hire-purchase basis
subj ect to paynent of out standi ng anount of
Rs.9,78,880/- as on 30.11.1986. The appellant has
pl eaded that the |and along with building, shed and
fan nmachines situated at C/ 9, Industrial Estate,
Cuttack were purchased fromthe 27 respondent by Ms
Eastern Fans on 5.12.1987, of which Sri Satya
Narayan Swain was the Managing Partner along with a
| oan liability  of Rs. 6, 60, 000/ - of the 2nd
respondent . It is not clear as to how Ms Eastern
Fans purchased the land from Ms Prachi Vanijya, if
the land was originally taken from 1st respondent on
hypot hecat i on basi s subj ect to paynent of

Rs. 9, 78, 880/ -. Fromletter of Ms Eastern Fan dated
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(i)

10.7.1989, Annexure P-5 (Page 31), we find that the
said Ms Eastern Fan intended to setup plant of
Ferro alloy in their factory premses at 9,
I ndustrial Estate, Khapuria, Cuttack and therefore
it was decided between thenselves and Ms Swati
Ferro Alloys Pvt. Ltd. that the appellant-Conpany
will take responsibility to clear the term | oan paid
by 27 respondent-Orissa State Financial Corporation
along with accrued interest. In the said letter, it
was intimated that Ms Eastern Fan intended to start
manuf acturing activities under the nane and style of
Ms Swati Ferro Alloys Pvt. Ltd. The appellant
conmpany was thereby incorporated by Ms Eastern Fan
for the said purpose. Letter dated 9.1.1990 issued
by 27 respondent-Orissa State Financial Corporation
to the appellant conpany shows that the appell ant
conmpany was intimated that entire assets and
liabilities of Ms Prachi Vanijya was transferred to
the appellant conpany and the same was agreed upon
by the appellant conmpany on certain terns and
condi ti ons.

Letter dated 23.12.2003 witten by 2 respondent -
Oissa State Financial Corporation to the Managing
Director, IDCO indicates that Ms Eastern Fan

availed loan from 27 respondent and nortgaged the
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| easehold land in favour of 2nd respondent as
security.

(iii) Letter dated 26.4.1989 witten by 1st respondent -1 DCO
shows that the appellant-conpany -Ms Swati Ferro
Alloys Pvt. Ltd. was allowed only accomobdation
inside the premses of Ms Eastern Fan for a period
of 2 years and they have not given permssion for

transfer of the | and.

18. We agree with the observation of the H gh Court that this
matter involves disputed question of fact. Despite the sane,
prima facie it appears that neither original borrower nor the
present appellant does any business in the land in question,
except for taking loan against the land. In this background
while we upheld the inpugned judgnent dated 18th April, 2012
passed by the Division Bench of Hi gh Court of Oissa at Cuttack
in WP(C) No.16790 of 2008, we are of the opinion that the
respondent -1 DCO should inquire into the matter to find out as to
whether the land is properly used by one or other party for the
purpose it was open or by opening different firnms or conpanies
in different nanes in sane prenmses, they are availing |oan
nortgagi ng the sane very land. For such inquiry the respondent-
IDCO will issue notice to the 2M respondent-Orissa State
Fi nanci al Corporation, appellant-Ms Swati Ferro Alloys Pvt.

Ltd., Ms Eastern Fan and any other party who may be interested.
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On such enquiry it will be open for the conpetent authority to
pass an appropriate order.

19. The appeal is disn ssed with aforesaid observations.

.......................... J.
( SUDHANSU JYOTI MJUKHOPADHAYA)

(V. GOPALA GOWDA)

NEW DELHI ,
JANUARY 6, 2015.
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