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ACT:
Borbay Prohi‘bi tion Act, 1949- Sect i on 58( A) -
Constitutional validity of-supervision under-Legality of.
Constitution of Andia, 1950-Article 136-Appeal-matter
not contended before Hi gh court whether permtted to contend
in appeal

HEADNOTE:

The appellant, a conpany regi stered under the ' Indian
Conpani es Act, 1956, was using industrial al cohol as one of
the raw materials for manufacturing resins, chenicals,
sodi um car boxy met hyl, cellul ose and certain ot her
chemi cal s. In My, 1970, the conpany installed /its own
distillery for the purpose of manufacturing Jindustria
al cohol from nol |l asses.

The respondent No.2 on 3.7.1969 issued alicence to the
conpany for manufacturing spirit. In.accordance with the
conditions No. 2 and No. 3, the respondent No. 2 appointed a
9 nenber supervisory staff consisting of one Inspector, one
Sub- I nspector, one Nayak, one Janadar and five constables,
to supervise the manufacture of the spirit in the conpany’s
distillery plant. The appel | ant -conpany was required to
provide residential accomopdation to the supervisory staff
within its factory premses and to deposit | supervisory
charges from tine to tine. The conpany conplied the
requirenents.

In 1973 the appellant-conpany filed a Civil Application
in the Hi gh Court challenging the constitutional validity of
the Section 58(A) of the Bonmbay Prohibition Act, 1949.

The Hi gh Court dismissed the petition, hence this
appeal by certificate granted by the H gh Court wunder
Articles 132(1)133(1)(a) of the Constitution.

The appellant-conpany contended that this Court in
Synthetics and Chemicals Ltd. case, [1989] Supp.l1 SCR 623
held that in respect of

676
i ndustrial alcohol, the States had no power to inpose the
impost;that in view of the judgnment of this Court, the
theory of privilege as adunbrated by the H gh Court could
not be sustained, and that there was no quid pro quo.

The respondent-State subnmtted that the Synthetics and
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Chemicals Ltd. case dealt nerely with the vend fees, and not
about supervisory charges.

Di sm ssing the appeal, this Court

HELD: 1.01. The States have the power to regulate the
use of alcohol and that power must include power to make
provisions to prevent and/or check industrial alcohol being

used as intoxicating or drinkable alcohol. This is an added
reasoni ng to uphold the validity of Section 58(A).
[684D, F-(g

Synthetics & Chemicals Ltd.v.State of U P. and Os.,
[ 1989] Supp.1 SCR 623-Fol | owed.

1. 02. Section 58(A) of the Bombay Prohibition Act
creates a statutory duty of supervision and incidentally
provi des for recovering froma nmanufacturer or a businessnan
havi ng been permtted under a licence to carry on lawfully a
busi ness or industrial activity which would otherwi se have
been unl awful . [ 684G 685A]

1.03.The nmmintenance of the staff contenplated under
Section 58(A) of the Act is primarily for the purpose of
ensuring - that while dealing with “industrial alcohol, no
attenpt shall be nade to divert  non-potable al cohol
Therefore, by regulatory nmeasures, the State sees to it that
i ndustrial alcohol is not diverted for the use as potable
al cohol . Such a regulatory nmeasure is perfectly valid.
However, such a power was sustained though not on police
power but as a regulatory neasure. [679C- D

Sout hern Pharmaceuticals & Chenicals  v. State of
Kerala, AIR 1981 S.C. 1863; Sh. Bileshwar Khand Udyog Khedut
Sahakari Mandali Ltd. v. The State of Gujarat & Anr., C A
No. 503 of 1974- Fol | owed.

2. The appellants are precluded from contending that
the services did not nmake the inpost, since the High Court
has noted that it was not contended before it that there was
not sufficient quid pro quo between the

677
guantum of inpost and the services rendered to the
manuf act urer or busi nessman. [ 679E- F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 350 of
1974.

Appeal by Certificate fromthe Judgnent and Order dated
29/ 30-8-1973 of the GQujarat H gh Court in Special Gvi
Application No. 163 of 1973.

M H. Bai g, Rajiv Shakdhar, R Sasi Prabhu (for Ms S A
Shroff & Co.) for the Appellants.

P.S. Poti, Binal Roy Jad. Anip Sachthey and Ms. ~Rashm
Dhariwal for the Respondents.

The Judgnent of the Court was delivered by

MOHAN, J. This is an appeal by certificate granted by
the H gh Court of Cujarat at Ahmedabad under articles 132(1)
and 133 (1)(a) of the Constitution of India. It is directed
agai nst the judgnent dated 29/30th August, 1973 in specia
Cvil Application No. 163 of 1973.

The facts leading to this appeal are briefly as under:-

The Appellant is a conpany registered under |ndian
Conpani es Act . It is engaged in the busi ness of
manuf acturing resins, chemcals, sodium carboxy met hyl ,
cel lul ose and certain other chem cals. Industrial alcohol is
one of the raw nmaterials used by the appellant conpany.

Though, till the year 1969, the appel | ant was
purchasi ng i ndustrial alcohol fromthe narket, it installed
its own distillery frommy 1970 at Bilinora, wthin the
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State of gujarat. This was for the purpose of manufacturing
i ndustrial al cohol from nplasses.

On July 3rd, 1969 the second respondent, the Director
of Prohibition and excise, CGujarat State, Ahnedabad issued a
licence to the appellant for manufacturing spirit. In
accordance wth the conditions No. 2 and 3 of the |I|icence,
the 2nd respondent appointed a staff of 9 persons. The said
staff consisted of one Inspector, one Sub-Inspector, one
Nayak, one janadar and five constables to supervise the
manuf acture of spirit in the

678

appellant’s distillery plant. The appellant was also
required to provide residential accommodation to the
supervisory staff within the factory premses. On July 3rd
1969 the 2nd respondent asked the appellant to deposit the
supervi sory charges. Fromtine to tine, these supervisory
char ges were also deposited. in accordance with t he
directioons of 2nd respondent.

It requires to be stated at this stage that the | evy of
supervisory charges, is traceable to section 58(A) of Bonbay
Prohi bition Act of 1949. The Section says:

"Sec.58(A) : The State governnent may be genera
or special -order direct that the manufacture,
i mport, export, transport, st or age, sal e,

purchase, /' use «collection or cultivation of any
i ntoxi cant, /denatured spirituous preparation, henp,
mhowa flowers, or nolasses shall - be wunder the
supervi sion'of such Prohibition and Excise or
Police Staff as it may deem proper to appoint, and
that the cost of such staff shall be paid to the
State Gover nirent by per son manufact uri ng,
i mporting, exporting,transporting, storing,selling,
purchasing, using, collecting or cultivating the
i ntoxi cant, denatured spirituous preparation
henp, mhowr a fl owers or nol asses:
Provided that the State Governnent nay exenpt any
class of persons or institution from paying the
whol e or any part of the cost of such staff.”

Secti on 143 of the said Act confers power for ~naking

rul es. Rul es have been franed called Bonbay Prohibition
(Manufacture of Spirit) (Qujarat)Rules, 1963. These rules
inter alia regul ate the wor Ki ng of distilleries,
manufacturing spirit. Rule 2 provides for the licence.

Condition Nos.2 and 3 of the licence require paynment of the
supervisory staff and for provision of quarters for the
resi dential acconmodation of the staff respectively.

The appellant filled Civil Application No. 163 of 1973
in the H gh court of QGujarat challenging the constitutiona
validity of Section 58(A) of the Act. By the inpugned
judgrment,, the said petition was dismssed.

Hence, the present civil appeal
679

The arguments of the appellant briefly stated w |l boi
down to this. It has been categorically laid down _in
Synthetics & Chemicals Ltd. v. State of UP. & Os., [1989]
Supp. 1 SCR 623 that in respect of industrial alcohol, the
states have no power to inpose the inpost as is sought to be
done in the instant case. The theory of privilege as
adunbrated by the High court can no |onger be sustained in
vi ew of the judgement.

Even otherwi se, there is no quid pro quo.

In countering the subm ssions, it is argued on behalf
of the State that Synthetics and Chenmicals Ltd. etc. (supra)
dealt merely with the vend fees. That is not the case here.
The rmaintenance of the Staff contenplated under Section
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58(A) of the Act is primarily for the purpose of ensuring
that while dealing with industrial alcohol, no attenpt shal

be mde to divert nonpotable alcohol. Ther ef or e, by
regul atory nmeasures, the States sees to it that industria
alcohol is not diverted for the use as potable alcohol

Such a regulatory nmeasure is perfectly valid as seen from
Sout hern Pharnmaceuticals & Chenmicals v. State of Kerala, AR
1981 SC 1863. This decision was noted wth approval in
Synthetics & Chemicals Ltd. Etc. (Supra). However, such a
power was sustained though not on police power but as a
regul atory measure.

As regards the services rendered, the appellants are
precluded from contending that the services did not nake the
i mpost, since the High Court has noted that it was not
contended before it that there was not sufficient quid pro
guo between the quantum of i npost and the services rendered
to the manufacturer or busi nessman.

W are relieved of the necessity of deciding the
correctness of these subm ssions by a detailed judgnent,
since identical points were raised.in Cvil Appeal No. 503
of 1974 (Sh. Bil eshwar Khand Udyog Khedut Sahakari Mandal
Ltd. v. The State of Gujarat & Anr.) to which one of us
(Mohan, J.) was a party. ~The said Cvil Appeal has been
di sm ssed considering these aspects and upholding the

validity of Section 58(A). The said judgnent will squarely
cover this case as well. W fully concur with the reasons
contai ned therein, In Synthetics & Chemicals Ltd. etc.

(supra) concerning the power to nake regulations in order
that non-potable alcohol may not be diverted for use as

potabl e al cohol, the following observations are found at
page 681:

680

"The position with regard to the control of

al cohol i ndustry has ~undergone naterial and

significant change after the anmendment of 1956 to
the IDR Act. After the anendment, the state is
left with only the following powers to legislate
in respect of alcohol

(a) it may pass any legislation in the nature of
prohi bition of potable liquor referable to entry 6
of list Il and regul ati ng powers.

(b) it my lay down regulations to ensure -that
non- pot abl e al cohol is not diverted and m sused as
a substitute for potable al cohol

(c) the State nay charge excise duty ~on potable
al cohol and sales tax under entry 52 of list |1,
However, sal es tax cannot be charged onindustria
al cohol in the present case, because under. the
Et hyl Al cohol (price Control) Orders,  sales tax
cannot be <charged by the State on industria
al cohol

(d) however, in case State is rendering any
service, as distinct fromits claimof so-called
grant of privilege, it may charge fees based on

quid pro quo."
In this connection, we may also wusefully refer to
southern Pharnaceuticals & Chemicals (supra). This case

related to the constitutional validity of Sections 12-A, 12-
B, 14(e) & (f), 68-A of Kerala Abkari Act (1 of 1077) and
Rul es 13 and 16 of the Kerala Rectified Spirit Rules, 1972.

One of the contentions raised was that the provision
cont ai ned under Section 14 (e) of the Act for the collection
of supervisory charges was clearly invalid inasnmuch as:

(a) They are in conflict of Rule 45 of Central Excise
Rul es and,
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(b) They could not be sustained as fee as there was no
qui d pro quo.
In the said judgnment at page 1875, para.27 Southern
Phar maceutical s & Chenicals (supra) reads as under
" A fee may be charged for the privilege or
benefit conferred,
681
or service rendered or to neet the expenses
connected there-with. A fee nmy be, levied to neet
the cost of supervision and may be, sonething nore.
It is in consideration for the privilege, licence
or service".
Again in para 29, it was stated thus:
"There is a broad co-relationship between the fee
collected and the cost of the establishment under
Section 14(e) of the Act it is provided that the
conmi ssioner, wth the previous approval of the
Government nmay prescribe the size and nature of the
est abl i shnent necessary.  for supervision of a
manuf actory and the cost of the establishnment and
ot her— incidental charges in connection wth such
supervision be realised fromthe |icensee. There
can be no -doubt-that the supervisory staff is
depl oyed in a bonded manufactory by the Governnent
for its own protection to prevent the |eakage of
revenue, but there is no denying the fact that a
I i censee undoubtedly receives a service in return
The cost of ‘the establishnent |evied under Section
14(e) of . the Act is to be col l'ect ed from
the licensee in the manner provided by Rule 16(4)
of the Kerala Rectified Spirit Rules, 1972, rel evant
part of which reads:
"(4) Al the transactions inthe spirit store shal
be conducted only in the presence of an Excise
O ficer not below the rank of an Excise |nspector.
Such officer shall be assisted by at least two
Exci se Guards. The cost of establishment of @ such
officer and the guards shall be payable by the
licensee in advance in the first week of every
nonth as per counter-signed challan to be obtained
from such officer. The rate at which the cost of
establishment is to be paid by the licensee shal
be fixed by the Conmi ssioner fromtine to tine and
intimated to the licensee in witing..... "
There is admittedly no provision nade in the
Central Rules for the recovery of supervisory
charges, perhaps because as the Court observed in
the Hyderabad Chem cal s and Pharnmaceutical’s  case
(AIR 1964 SC 1870) (supra) it was felt that ' the
duty on nmedi ci nal and toilet preparations
cont ai ni ng al coho

682
would be sufficient to defray the cost of « such
supervi si on. But the absence of such a provision

in the Central Rules, as we have al ready indicated,
does not deprive the State frommaking a provision

in that behalf. It is true that the supervisory
charges are in the nature of a conpulsory exaction
from a licensee and the <collections are not

credited to a separate fund, but are taken to the
consol i dat ed fund of the State and are not
separately appropriated towards the expenditure
incurred in redering the service. However, as
observed in CGovernment of Madras v. Zenith Lanp &
El ectricals Ltd., [1973] 2 SCR 973; (AIR 1973 SC
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724) followed in State of Rajasthan v. Sajjanla
Panj awat, [ 1974] 2 SCR 741; (AIR 1975 SC 706) that
by itself is not decisive, by reason of ART. 266 of
the Constitution. It is equally true that normally
a fee is uniformand no account is taken of the
payi ng capacity of the recipient of the service,
but absence of uniformity will not nmake it a tax if
co-relationship is established [see Conmissioner
H R E., Mdras v. Lakshm ndra Thirtha Swamniar of
Shirur Miutt and CGovernnent of Madras v.Zenith Lanp
and Electricals Ltd., AIR 1954 SC 282 and AIR 1973
SC 724 (supra)]. The cost of supervision would
necessarily vary with the nature and extent of the
business carried on by a |licensee. Therefore, the
supervi sory charges can be sustained even if they
are regarded as a fee for services rendered by the
State or its instrunmentalities.”
In dealing” with Synthetics Chem cal case (supra) the
fol |l owi ng observations were made:

"Learned Advocates-General for the States of
Guj arat and Keral a have al so nade their
submi ssions, and referred to several decision and
the concept ~ of police power, and contented that
i mposition  of -a fee would be the nopst effective
nmet hod of 'regul ating intoxicating |liquor other than
al cohol . | According to the Advocate-General of
Kerala, that would be justified as the reasonable
nmeasure in regard to intoxicating liquor. According
to him it has been accepted by courts all along
that the ’'police power’ of the State enables
regul ations to be nade regarding manuf act ur e,
transport, possession

683
and sal e of intoxicating liquor. Such police ' power
coul d be exercised as to i mpose reasonabl e
restriction as to effectuate the power. He

referred to the observations of this Court in
Cooverjee B.Bharucha v. The Excise Conm ssi oner and
the Chief Comm ssioner, Aner & Os., [1954] SCR
873 which quoted the passage from Crow ey v.
Christensen, (1890) 24 Lawyers’ Edn. 620. ~ Reference
was al so made to Hari Shanker’s case (supra). Where
this Court quoted Vol. 38 of the Ameri can
Jurisprudence where it was stated that the higher
the fee is inposed for a licence, better is the
regul ati on. Reliance was also placed on P. N

Kaushal ’s case (supra). It was contended that it
has been accepted by this Court that (the police
power is excercisable for regulation of an activity
of a legislature within the permissible field or
impost as regulatory neasure. It nmay ‘be valid
though it may neither be fee nor a tax in the
limted sense of the term See the observations of
this court in Southern Pharmaceuticals & Chenicals.

Tri chur & Os., etc. v. State of Kerala &
Os.,etc.[1982] 1 SCR 519 at 537 . Regarding
regul atory nmeasures in connection with medicina

preparations containing alcohol it was observed by
this Court that the impugned provisions had to be
enacted to ensure that the Rectified spirit is not
m sused under the pretext of being used for toilet
and nedi ci nal preparations containing al cohol. Such
a regulation is a necessary conconitant of the
police power of the State to regulate such trade or
busi ness which is inherently dangerous to public
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health. The Anerican doctrine of police power is
not perhaps applicable as such in India, but power
of sovereignty to regulate as part of the power of
the competent legislature to effectuate its aimare
there.

It is true that that in the State of West
Bengal v. Subodh Gopal Bose & O's., [1954]V SCR 587
at 601-604 and Kameshwar Prasad & Ors., Vv. The
State of Bihar & Anr., [1962] 3 Suppl.SCR 369 the
concept of police power was accepted as such, but
this doctrine was not accepted in India as an
i ndependent power but was recogni sed as part of the
power of the State to legislate with respect to the
matters enunerated in the State and Concurrent
Lists, subject to constitutional Ilimtations. It

684
was that ~ the Anerican jurisprudence of police
power _as distinguished from specific |legislative
power is not recognised in our Constitution and is,
t her ef ore, contrary to the schene of t he
Constitution. In interpreting the provisions of our
Constitution, we should go by the plain words used
by the Constitution makers and the inporting of
expression  like ’police power’; which is a term of
variable /and i ndefinite connotation can only nake
the task of interpretation nore difficult. It was
contended that in enacting a law with respect to
intoxicatiing liquor as part of the |Ilegislative
power measures of social control and regulation of
private rights are permssible and as such may even
amount to prohibition.

W are of the opinion  that we 'need not
det ai n oursel ves on the question whether the States
have the police power or not. W nust accept the
position that the States have the power to regul ate
the wuse of alcohol and that power rnust | include
power to nake provisions to prevent and or check
i ndustrial al cohol being used as intoxicating or
dri nkabl e al cohol. The question is whether in the
grab of regulations a legislation which is in pith
and subst ance, as we |ook upon the i nst ant
| egislation, fee or |evy which has no connection
with the cost or expenses admnistering t he
regul ation, can be inmposed purely as regulatory
neasure. Judges by the pith and substance of the
i mpugned legislation, we are definitely of the
opi nion that these |evies cannot be treated as part
of regulatory nmeasures. in this view of the matter
we do not detain ourselves wth examning the
numer ous American decisions to which our attention
was drawn by | earned counsel very elaborately and
t hor oughl y. "

This is an added reasoning to uphold the validity of
Section 58(A).

Turning to the second argunent about the absence  of
quid pro quo, we need only extract the following from the
j udgrment of the Hi gh Court:

"Section 58(A) of the Bonbay Prohibition Act
creates a statutory duty of supervision and
incidental ly provides for recovering from a
manuf act ur er or a businessnan the cost of
supervision which is primarily necessitated by the
manuf act ur er
685

or businessman having been permtted under a
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cost.
V.P.R

licence to carry on lawfully a business or
i ndustrial activity which would otherw se have been
unlawful . We need not go into the details of this
aspect because it has not been contended before us
that if the levy under Section 58A is held to be a
fee, there is no sufficient quid pro quo between
the quantum of the inmpost and the services rendered
to the manufacturer or businessman."

the result, the appeal fails and is dismssed wth

Appeal dism ssed.
686




