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ACT:

Crimnal trial-Charge, anendnent of-High Court allow ng plea
for alternate charge and remanding case Kkeeping appea
pendi ng- Code of Criminal Procedure 1898, ss. 423, 535.

HEADNOTE:

The second respondent Bank filed a conplaint —against the
appel l ant al |l egi ng agai nst hi m m sappropriation of nbneys
and goods contrary to the Packing Credit Agreenent  entered

into between the appellant’s firm and the Bank. The
Magi strate franed only one charge against the appellant,
viz., ’'for msappropriation of noneys, under s. 406, Pena

Code. Against his conviction the appellant appealed to the
H gh Court and when the case had been argued for a
considerable length the |I|earned Judge allowed an ora

application for amendnent of the charge to include one of
m sappropriation of goods. Allowing the application the
| earned Judge directed that the case be sent back "for a new
trial on the amended charge so as to enable the appellant to
have full opportunity to neet the case till which tinme the
appeal is kept pending." In appeal to this Court against
this order.

HELD : Di sm ssing the appeal

The Code of Criminal Procedure gives anple power to. the
courts to alter or anend a charge whether by the trial court
or by the appellate Court provided that the accused has not
to face a charge for a new offence or is not prejudiced
either by keeping himin the dark about that charge or in
not giving a full opportunity of nmeeting it and putting
forward any defence open to him on the charge finally
preferred against him Especially, cl. (d) of sub-s. (1) of
s. 423 enpowers the appellate court even to nake any
amendnment or any consequential or incidental order that may
be just or proper. Further, s. 535 provides that no finding
or sentence pronounced or passed shall be deened to be
invalid nerely on the ground that no charge has been franed
unless the court of appeal or revision thinks that the
omi ssion to do so has occasioned failure of justice and if
in the opinion of any of these courts a failure of justice
has been occasioned by an omission to frame a charge, it
shall order a charge to be 'framed and direct that the
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"trial be recomended fromthe point inmediately after the
"framing of the charge. [748 A-E]

Thakar Sahab v. Enperor, [1943] P.C 192, referred to.

In the present case the | earned Judge of the H gh Court did
not intend nor did he direct a new trial; only an
opportunity was given to the accused to safeguard hinself
agai nst any prejudice by giving hima opportunity to recal
any witness and adduce any evidence on this behalf. [749 (]
The of f ence with which the appel | ant was char ged
alternatively was the sanme, nanely, under s. 406; but as the
entire transaction was one and indivisible he was not only
required to answer the charge of misappropriation of npney
but in the alternative m sappropriation of goods which the
conpl ai nant Bank contended becane their’'s as soon as the
accused purchased them with the nobneys it advanced
Therefore no prejudi ce was
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caused,” nor was |likely to be caused to the accused by the
amendnment ‘of the charge as directed by the High Court. [749
E- F]

JUDGVENT:

CRI M NAL APPELLATE/JURI'SDI CTI ON: Crim nal Appeal No. 260 of
1968.

Appeal by special |eave fromthe judgnment and order dated
Oct ober 18, 1968 of the Bombay Hi gh Court in Crimninal Appea
No. 1161 of 1966.

A S. R Chari, S.S. Khanduja and Maya  Rao, for the
appel | ant.

M C. Bhandare and S. P. Nayar, for respondent No. 1.

V. M  Tarkunde, Janendra Lal and B. R Agarwala, for
respondent No. 2.

The Judgrment of the Court was delivered by

P. Jagannmohan Reddy, J. This appeal is by special |eave
agai nst the order of the H gh Court of Bonbay dated the 18th
Cctober 1968 allowing the oral application of the |earned
advocate for the respondent for the anmendnent of the ‘charge
of terns of the draft subnmitted by himand directing the
Chi ef Presidency Magistrate to assign the case to-some court
for holding a newtrial in respect of the —anended charge.
This order was nmade in the follow ng circunstances

The appellant was one of the partners of a firm Chandul a
Kanji & Co. along with his brother Chandulal K. Mehta. By
and wunder an agreenent called the Packing Credit Agreenent
entered into between the firmand the second respondent, the
Uni on Bank of India, the appellant obtained 75 per cent of
the value of groundnut extraction to be purchased by the
firm and exported to the United ki ngdom and ot her European
countries fromthe Bank on the condition that imediately
after the purchase of the goods and its export the shipping
docunents would be sent to it. This arrangenent required
the firmwhile sending a letter requesting the credit to be
given to it, to enclose the contract of sale of groundnut
extraction entered into between it and the foreign firm On
receipt of this letter and the agreenment. the bank would
advance 75 per cent of the nobney required to purchase the
groundnut extraction. After the ampunt was received, goods
had to be purchased fromthe mlls and shipped for export
and the shipping docunents sent to the Bank within a nonth
from the date of such advance. |t appears that under this
arrangenent the second respondent Bank had advanced under
the Cash Credit Agreenment and the Packing Credit Agreenent
nearly rupees 4 |l acs on several dates the first of which was
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March 27, 1965 which was for the purchase of 200 tons of
groundnut extraction and with which we are now concerned.
The Cash Credit Agreenment, the Packing Credit Agreenent and
the letter requesting the advance of Rs. 60,000/- were al
signed on the sane date. The advance, as requested, was
al so made on the 27th March 1965. Goods were purchased but
could not be shipped within a nonth fromthe date of the
advance because, as stated in the letter of the appellant
dated the 27th April, due to change in the schedule of
departure of the ships it was not possible to export the
goods on the 24th or 25th March as originally planned as
such he undertook to ship the goods a week thereafter. On
the sane day, the appellant further sent a declaration that
the firm had purchased 300 tons fromthe advance nade to it
and is holding the stock. On the 6th May the Bank requested
the firmto forward the shipping docunents in respect of the
seven agreements of which one related to the agreenment of
27th March. Wen the shipping docunents were not sent to it
in conformty wth the several docunents the bank nmade
certain enquiries fromits branch in Veraval, a port in
Kat hi awar and recei ved certain information as to the dates
on which the various quantities were exported and the ships
in which they were sent. ~ As the shippi ng docunents were not
sent to the second respondent as required under the
agreenments entered into with it, it again called on the firm
on the 24th May to hand over the documents to it in respect
of the groundnut  exported. Wen this request was not
conplied with, it filed a conplaint against the appellant
who alone was the active partner of the firm in the court
of the Presidency Magistrate on the 26th My  alleging
agai nst hi m m sappropriation of noneys and goods contrary to
the agreenment. In support of this conplaint the manager of
the Bank gave evidence and at the stage of framing the
charge the Magistrate heard the l'awers for both sides. He
franmed only one char ge agai nst the accused for
m sappropriation of the noneys under S. 406 |I.P.C. ~ advanced
by the Bank in respect of which the WMagistrate ultimtely
convicted himon 31st August 1966 and sentenced him to 18
nmonths’ R I. Against this conviction the appellant _—appeal ed
to the Hi gh Court and when the case canme up for hearing and
had been argued for a considerable | ength, the advocate for
the conpl ai nant, the second respondent, appears to have nmde
an oral application for amending the charge framed by the
Magi strate as per the draft handed over to the | earned Judge
whi ch was to be added as an alternative charge to the charge
already franed. It was contended that the WMagistrate had
franed a charge nerely in respect of the entrustment of the
noneys that were advanced by the Bank to the appellant’ but
even so the evidence had been led on behalf ~of the
conplainant at the trial to show that apart fromthe noney
with which the appellant was said to have been
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entrusted wth, even the goods that were purchased by the
appellant with the noneys so advanced had also been
entrusted to himand which he had agreed to hold on account
of the Bank. This prayer was opposed by the |earned
advocate for the appellant who contended that it was open to
the conplainant to have urged the Magistrate at the tine
when the charge was being franed to have an alternate charge
simlar to the one now required to be added. |In fact it was
stated by the | earned advocate that the charge was actually
franed by the Magistrate after substantial evidence of the
conpl ai nant had been recorded by him and after the
conpl ai nant’ s advocate in the | ower court had di scussions on
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the question of the fram ng of charge, but in spite of it
only one charge was framed agai nst the appellant for breach
of trust in respect of nobneys said to have been entrusted to
the appel l ant by the Bank. The charge relating to goods was
omtted and not franed. It was also pointed out that the
altering or anmending of charge at this stage would really
amount to the framng of a totally new charge in regard to
al toget her a new subject nmatter, nanely, alleged entrustnent
of goods, which if permtted would prejudice the accused in
his defence. The | earned Judge, however, after hearing
these argunents thought that a charge which would include
entrustnent of noneys as well as entrustment of goods ought
to have been franed by the Magi strate but having regard to
the materials which have already been brought on record by
the conplainant at the trial he thought that it was
desirable in the interest of justice to allow the anendnent.
The following directions given by the |earned Judge are
relevant for the determination of the contention urged
bef ore us :
"I ~direct that the charge as framed by the
I'earned Magistrate be altered and anmended in
terms of ~the draft amendment subnitted and
send the case back for a newtrial on this
amended charge so as to enable the appellant
to have full opportunity to neet this case,
till which tine this appeal is kept pending.
I direct that the papers be sent to the
| earned Chief Presidency Magistrate forthwith
and the | earned Chief Presidency Magistrate is
further  directed to assign the case to sone
Court for holding the new trial. [ further
di rect t hat the new  trial shoul d be
expedi tiously conpl eted and preferably " within
two nonths fromthe receipt of the papers by
the Court to whichthe case would be assigned
by the | earned Chief Presidency Magistrate.
The other two appeals being Crimnal Appeals
Nos. 1162 and 1163 of 1966 should  also be
adj ourned as part-heard matters and to be put
up along with Cri -
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m nal Appeal No. 1161 of 1966 after the record
and the proceedings of the new trial is

received by this Court."

M. Chari on behalf of the appellant construing  the ~above
order as a direction for a new trial wthout disposing of
t he appeal contends that it is unwarranted, unfair

i nequi tabl e and unsupported ’by any of the provisions of the
Code of Crimnal Procedure. The |earned advocate further
submits that it is grossly prejudicial to the accused, for
the prosecution to wait till the end of the trial “and then
say that the charge should be amended. It could have easily
insisted at the stage of fram ng the charge itself that an
addi ti onal charge should be framed and if the prayer was not
accepted it could have cone in revision. The, prosecution
having let the trial proceed to the end w thout insisting on
any additional charge cannot now before an appellate court
ask for its amendment nor should the said anmendnment be
permtted. Secondly, he submts that the | earned Judge did
not consider the question whether there was or was not a
prima facie case of entrustnent of goods. |In fact it is the
contention that the cumul ative effect of the agreenent and
the transacti on between the appellant and the second respon-
dent Bank does not disclose entrustnent of nobneys to sustain
the charge for which the appellant was convicted and if
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there can be no question of any entrustnent of nobneys there
can be no entrustment of goods. The |earned Judge, it is
stated, should have adverted his mind to this aspect of the
case before he permitted the fram ng of additional charge
and directed the Magistrate to hold a new trial. In fact
the |earned advocate urged that before the Magistrate the
second respondent’s advocate had specifically stated that
the trial should proceed only on one charge relating to
entrustnent of noneys as a test case and having taken up
this position no prayer for the addition of another charge
can be mde or ought to have been granted. But  Shr
Tar kunde appeari ng on behal f of the second respondent denies
that there was any such subm ssion and contends that in fact
Tul zapurkar J. did not direct a newtrial as suggested by
the advocate on behal fof the appellant though the use of
the words "newtrial" has unhappily given rise to such a
contention. What in fact the learned Judge did was to send
the case back to the Magistrate to enable the appellant to
have full ‘opportunity to nmeet the case and return the record
to the court to enable it to dispose of the appeal on both
the charges. The |earned advocate subnmits that there is no
illegality in the order of the |earned Judge because what
the appellate court could have done itself it is directing
the Magistrate to do, nanely, to give an opportunity to the
accused to call the prosecution witnesses if he so desires,
obtain his statement under S. 342 in respect of the
additional charge and to allow himto record any evidence on
747
his behalf if he is so desirous. It appears to us that the
contention of Shri Tarkunde'is anply justified by the
following observations of the |earned Judge allow ng the
application for anendnment nmade by M. Patel on behalf of the
second respondent:
"I have therefore asked M. Khanbata as to
whet her the appellant would Iike to have an
opportunity of a new trial where he could neet
this case and M. Khanbata has stated that the
proper course for the court, after  allow ng
amendnent of the charge in the manner ~sought
by the conplainant, would be to order a new
trial. M. Patel for t he conpl ai nant,
however, has stated before me that even during
such new trial that would be ordered by the
court, no fresh evidence would be led  on
behal f of the conpl ai nant and the ~conplai nant
woul d be relying upon the self sane materia
that has al ready been brought on record by the
conplainant at the trial, which (is already
concl uded.
M. Khanbata al so urged before ne that /if |
were inclined to allow the application of M.
Patel, | should dispose of the appeal | which
deals with the alleged entrustnent of the
noni es and either accept the findings or set
aside the findings and thereafter order a new
trial in regard to the alleged entrustnment of
the goods. | feel that it would be desirable

and proper to keep this pending

till the
opportunity that is being given to the
appel | ant-accused No. 2 to neet this new case
is fully availed of by himand the record of
such new trial is received by this court.
I accordingly allowthe application of M.
Patel for amendnent of the charge in terms of
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the draft submitted by him™"
From the above observations it would be clear that the
| earned Judge did not intend that the trial should be a new
trial in the sense that the Magistrate would record the
evi dence afresh, see whether there, was a prima facie case
for framng a charge and if there was, to frane a charge
then permt the conplainant to | ead evidence, record the
statenment of the accused under s. 342 and adduce evi dence on
his behalf after which he would pronounce judgnent of
conviction or acquittal. |If he had so intended and had
directed a totally newtrial as is alleged, he could not
have rejected the contention of Shri Khanbata for the
appel l ant that he shoul d di spose of the appeal and order a
new trial on the additional charge nor would he have
directed that the appeal should be kept pending till the
record of the new trial is received back in his court which
could only be after giving
748
the accused appellant an opportunity to neet the case on the
addi ti onal charge.
On this interpretation of the order the question is whether
what has been directed by the learned Judge is in conformty
with the provisions of the Code of Crimnal Procedure. In
our viewthe Crimnal Procedure Code gives anple power to
the courts to alter or anmend a charge whether by the tria
court or by the appellate court provided that the accused
has not to face a charge for a new offence or is not
prejudi ced either by keeping himinthe dark about that
charge or in not giving a full opportunity of neeting it and
putting forward any defence open to him ~on the charge
finally preferred against him The power of the ‘appellate
court is set out in section 423 Cr. P. C. and invests, it
with very w de powers. A particular reference may be nmade
to clause (d) of sub-section (1) as enpowering it even to
make any anmendnent or any consequential or incidental ' order
that may be just or proper. Apart fromthis power  of the
appel l ate Court to alter or anmend a charge, section 535 Cr
P. C. further provides that no finding or sent ence
pronounced or passed shall be deened to be invalid nerely on
the ground that no charge has been framed unless the Court
of appeal or revision thinks that the omi ssion to-do so has
occasioned failure of justice and if in the opinion of ~ any
of these courts a failure of justice has been occasioned by
an omssion to frame a charge, it shall order a charge to be
framed and direct that the trial be recommenced from the
point imediately after the frami ng of the charge. The wi de
and extensive power which an appellate or revisional court
can exercise in this regard has also the support of. the
Privy Council. Lord Porter who delivered the opinion of the
Judicial Committee in Thakar Sahab v. Enperor (1) had
occasion to point out that while the history of the growh
of Crimnal Law in England its |line of devel opnent and the
technicalities consequent thereon would have made it nore
difficult and may be inpossible to justify a variation  of
the charge, Indian Law was subject to no such limtation but
is governed solely by the Penal Code and Criminal Procedure

Code. In that case the Privy Council was called on to
decide whether the alteration of +the charge and the
conviction from one of abetment of forgery by known
person or persons to abetnent of forgery by an unknown
person or persons vitiated the conviction. It was held that

it did not, because an Appellate Court had w de powers
conferred wupon it by section 423 and in particular by sub-
section (1)(a) of that section, which is "always of course
subject to the linmtation that no course should be taken by
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reason of which the accused may be prejudiced either because

he

(1) [1943] P.C. 192.
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is not fully aware of the charge nmade or is not given ful
opportunity of meeting it and putting forward any defence
open to himon the charge finally preferred.™

In this case Shri Chari contends that : (1 ) what the High
Court should have done if it found that interest of justice
required it either to have recorded the evidence itself or
to have asked the trial court to record it and send it back
but it cannot refuse to give a finding on the charge for
which he was convicted and (2) that the prosecution having
proceeded with the trial on the charge framed and not having
asked for an anendnent at that stage cannot ask the
appel l ate court to amend or add to the charge. It appears
to us that both these contentions are based on a nisreading
of the order of the Hi-gh Court.  As already pointed out the
| earned Judge of the High Court did not intend nor did he
direct a newtrial in the sense that it is contended he had
done. There was in fact no retrial directed, but only an
opportunity was given to the accused to safeguard hinself
agai nst any prejudi ceby giving himan opportunity to recal
any wtnesses and adduce any evidence on his behalf. The
appel | ant has al so/understood the order not as a retrial 1is
clear fromground (f) of the Special Leave Petition filed
before us. It is therefore not necessary for us to exam ne
the scope and extent of the power or circunstances in which
a retrial should be ordered. The conplainant’s Advocate
Shri  Tarkunde in fact said and even now submts before is
that he does not want to | ead any evidence and would be
satisfied on the same evidence to sustain a conviction on
the amended charge, nor does the alternative charge now
franed requires himto answer a charge against himof a new
of fence which would cause prejudice. The offence "Wth
which he 1is now charged alternatively is the sane nanely
under Section 406 but as the entire transaction was one and
indivisible he is not only required to answer the charge of
nm sappropriation of noney but in t he alternative
nm sappropri ation of goods which the conplainant Bank
contends becane their’'s as soon as the accused  purchased
themw th the nmoneys it advanced. |n our view no prejudice
is caused or is likely to be caused to the accused by the
amendnment of the charge as directed by the H gh Court.

It was again contended that the H gh Court ought to~ have
consi dered whether there was a prina faci e case against the
accused to justify the framng of the anended charge
particularly when it took the viewthat the first charge
could not be sustained. W do not think the |earned Judge
expressed any view as to the nmaintainability or otherw se of
the conviction, but thought there should have also been
franed an alternate charge in respect of the goods. ' It is
true that the court did not give any reasons as
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to why it thinks there was a prina facie case, but being an
appel l ate court perhaps it was anxious to avoid giving an
i npression that it has taken any particular view on the evi-
dence. The accused raised no ground on this account in the
Speci al Leave Petition, nor do we think on this account we
should interfere with the judicial exercise of discretion of
the learned Judge in framng the charge and in giving the
accused an opportunity to recall any witnesses or adduce
fresh evidence on his behalf. |If no objection could be
taken to the trial Court in framng the original charge it
is difficult to see how an objection can be taken at this
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stage to the framng of an
all egation in the conplaint.
The appeal is accordingly di
Y. P.
751

al ternate charge

sm ssed.
Appeal dism ssed.

on

t he

sane




