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S.B. Sinha, J :

This appeal is directed against a judgnment of conviction and sentence
dat ed 19. 3. 2005 passed by the Additional Sessions Judge, Mansa awardi ng
death penalty to Appellant under Sections 376 and 302 of the Indian Pena
Code and affirmed by the H gh Court of Punjab and Haryana at Chandi garh
in Reference No. 4/2005 and Crinminal Appeal No. 284 (DB) of 2005 by a
j udgrment and order dated 3.8.2005.
The prosecution case is as under: -

On 3.11.2003 in-the evening, the deceased Raj Preet Kaur @ Guddi
who is a student of IInd Standard has gone to the house of her classnate
Amar preet Kaur, daughter of Gurbax Singh, a cousin of the conplainant.
The house of the said Gurbax Singh was situated in the revenue estate of
Rangar h, Village Shahpuria. At about 5.00 p.m, the deceased allegedly left
the house of Gurbax Singh for her own house. She was acconpanied to
some extent by Amanpreet. \Wen she crossed pakka water house,
Amar preet |eft her on her own. Wen the deceased di'd not reach her house,
search was carried on. Sone persons then found her dead body in the
agricultural field belonging to Appellant situated in/'front of his house. The
dead body was found near a Neemtree and sone cotton crop were found
near the dead body. Sone dry |eaves were found in her hair. In her hand
sone streads of human hair were also noticed. It was fully sneared with
bl ood. The father of the deceased on seeing the dead body called his brother
Bal dev Singh and | eaving himat the spot, started for the police station to
informthe police and to |l odge a report. He met PW8 S.|. Joginder Singh at
the bus stand of Village Maghania on 4.11.2003. H s statement ‘was
recorded, on the basis of which a formal First Information Report was
| odged. The Investigating Oficer prepared an inquest report. It was found
that in the hands of the deceased some human hair was al so found. A post
nortem exam nati on was conducted by PW1 Dr. Reshanthand Singh

PW 2 di scl osed that he had seen the deceased in the conpany of
Appel  ant at about 5.45 p.m He was in his agricultural field and he cane to
know about the incident only at about 8.00 a.m on the next day. / Appell ant
was arrested on 12.11.2003 at a bus stop of Village Sher Khan before PW8
Jogi nder Singh. He was produced before the Investigating Oficer by Shr
Kar amj eet Si ngh, Panch. An application was filed by the Investigating
Oficer in the Court of Judicial Mugistrate for obtaining specinen of the hair
of Appellant but he refused to give any such specinmen of hair. He nade a
statenment before the Court which was recorded. It was marked as Exhi bit
PO I .

The prosecution in order to prove its case exani ned ei ght witnesses.
PW1 Dr. Resham Chand Singh proved the post-nortemreport Exhibit PB
In his evidence, he stated:
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"The I ength of the body was 122 cm |ong dead

body of 7-8 years of fenale, child wearing yellow shirt,
whi te bunyan, |egs stained with blood. Bleeding from

vul va, dryleaves in the hairs, nmouth open and froth
trickling out fromleft angle. Eyes closed. Body in state
of rigor nortis. Miltiple marks of contusions and
abrasions on the anterior bild of neck with a |arge
contusion over the fold of neck transverse in direction
Face al so have some abrasi ons. Abrasions over el bows,
knuckl e present. These were all ante nmortemin nature.
Condi tion of subject was stout. Public and Axillary hair
not grown. No devel opnent. of breasts. |npression of
teeth in the lips."

Al t hough external injuries were found on the neck which were said to
be the cause of death of the deceased, according to the doctor, the death took
pl ace because of |oss of blood.” It was stated:-

"20% | oss of blood may cause shock and death.

Normally in a child of 6-7 years age there may be about 2
liters blood in body.  On exam nation of injuries it was
found that nore bl eeding fromthe injury has caused the
death. In this case nore than half liter blood had
oozed..."

Karamjit Singh, father of the deceased exani ned hinsel f as PW?2.
He supported his statenments nmadein the First Information Report. PW3
GQurrmai |l Singh, was a resident of the same village i.e. Village Rangarh
Shahpuria. He categorically stated that at about 5.45 \026 6.00 p.m, he found
that the deceased was catching a finger of ~ Appellant but at that point of tine
he did not think of anything. He renmained in his agricultural field for the
pur pose of watering the sane. He cane back to the village on the next
norni ng at about 8.00 a.m and then-canme to |earn that the deceased was
raped and nurdered after strangulation. He, therefore, having seen them
together fornmed an opinion that Appellant nust be the person who raped and
murdered the deceased. In his cross-exam nation, he categorically stated

"\ 005! told to the Thanedar that Anrit Singh accused
was goi ng by holding the finger of Rajpreet
Kaur...".

It was not suggested to himthat he had any enmty with Appellant.
Hi s evidence that the deceased was | ast seen with Appellant, therefore,
remai n uncontroverted.

PW6 is Dr. Sharad Kumar, Medical Oficer, Incharge Mni PHC
Beero ke kal an. He exam ned Appellant on 13.11.2003. /He opined

"There was not hi ng abnormal found whi ch can
suggest that the accused cannot perform sexua
intercourse. He was physically and nedically fit..."

PW8 is the Investigating Oficer. The witnesses stated that on the
day on which the First Information Report was | odged, the house of
Appel | ant was raided, but it was found | ocked and thus he could not be
arrested. As regards the arrest of Appellant, his statements are as under

"On 12.11.2003 in connection with

i nvestigation | along with other police officials
was present at Bus stop of V. Sher Khan, where
accused Anrit Singh now present in Court was
produced before nme by Karanjit Singh Panch
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The personal search of the accused was conduct ed,
but nothing was recovered fromhimand neno in
this respect Exh. PN was prepared, which was
thunb marked by the accused and attested by PW
Karamjit Singh and ASI CGurcharan Singh. |
arrested the accused..."

The | earned Trial Judge relying on or on the basis of the depositions
of the prosecution witnesses cane to the conclusion that Appellant was
guilty of the comm ssion of the said offences. Upon hearing Appellant on
sentence, he was sentenced to death. The High Court in the Death Reference
made by the | earned Sessions Judge as also in the Crimnal Appeal filed by
Appel | ant herein reviewed the evidence on record, confirned the death
sentence and dism ssed the appeal, inter alia, stating:-

"...The above nedi cal evi dence consisted in the

statements of PW1 Dr. Reshanchand Singh and PW6

Dr. Sharad Kumarand the seat of injuries again goes a

|l ong way to show that appellant ' \026 Amrit Singh, a nan of
31 years of ‘age, was not suffering fromany di sease. He
was found physically and nmedically fit. Thus, it can be
safely inferred that he was in a dom nating position

wher eas Raj preet Kaur (deceased) was a girl of 7/8 years
of age studying in 2nd standard. She was comi ng alone to
her house after playing with her classmate Anmanpreet

Kaur. On the way, the appellant caught ‘hold of her and
then went berserk for conmmitting rape and nurder of an

i nnocent hel pl ess female child. 1t is also established that
there were nultiple marks of contusions and abrasions on
the anterior side of neck with alarge contusion over the
fold of neck transverse in direction. Not only that; there
were al so abrasions on her face, el bow and i npression of
teeth on her lips. Al these injuries were ante-nortemin
nature. Her body and pent were also found to be sneared
wi th excessive bleeding. Further a |ook at the

phot ographs Ex.P/4 to P/ 7, proved in the statenment of

PW 4 Ashok Kumar, Photographer, shows that the

appel l ant had treated the helpless female child in‘a bruta
and i nhuman nmanner."

M. H L. Aggarwal, |earned Senior Counsel appearing on behal f of
Appel | ant submitted
(i) The prosecution cannot be said to have proved all the links in

the chain of circunmstantial evidence and in- that view of the

matter, the | earned Sessions Judge as al so the Hi gh Court

wongly arrived at a finding that Appellant was guilty of

conmi ssion of the offence of rape and nurder of the deceased.

(ii) The only evidence agai nst Appellant being | ast seen with the
deceased, cannot be said to be a conclusive proof of

comm ssion of such an of fence.

(iii) The death having been caused by reason of excessive bl eeding
fromthe private parts of the deceased, Appellant cannot have in

any event be said to have any intention to kill her and thus
sentence under Section 302 of the Indian Penal Code is not
war r ant ed.

(iv) Al t hough Appel |l ant was nedi cally exam ned, there is nothing

to show that any evidence was found |inking the offence of rape

of the deceased with her murder.

(v) Having regard to the location of the houses near the scene of
occurrence and in view of the time of the comm ssion of the

of fence, it was inprobable that the deceased did not cry out and
nobody’s attention was attracted thereto.

Qur attention was also drawn to statements made by PW. 2 and 3 to
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the effect that Appellant was arrested on 4.11.2003 itself and as he was not
produced before the Magistrate, he had sent a telegramto the Chief Justice
of the H gh Court complaining of his illegal detention, in regard whereto the
| ear ned Sessions Judge as al so the High Court had not paid adequate
attention.

M. Sanjay Jain, |earned counsel appearing for Respondent, on the
ot her hand, submtted: -
(i) The circunstances brought on records clearly point out to the
i nvol vement of Appellant as he was |ast seen with the deceased
as was stated by PW3 and in view of the fact no reason has
been ascribed as to why he woul d have been inplicated falsely,
the Courts bel ow have rightly relied on evidence.
(ii) Appel | ant had been absconding for a long tinme and his house
was found to be | ocked by the Investigating O ficer.
(iii) An application was filed by the Investigating Oficer on
13.11. 2003 for obtaining sanpl e of the hairs of Appellant but
he refused to do so without assigning any reason and thus an
adverse i nference agai nst himcould have been drawn.
(iv) The dead body of the deceased was found near the house of
Appel l ant-in a cotton field bel onging to Appellant, which shows
his conplicity in the matter.
(v) Injuries on the neck appearing on the person of the deceased
clearly establishes that Appellant had made attenpts to
strangul ate her al so.

The prosecution case as regards comm-ssi on of a hei nous offence of
rape on a mnor girl ‘and her death is not seriously disputed on behal f of
Appel ' ant. Appel | ant "and the deceased were residents of the sanme vill age.
Prosecuti on has brought enough materials on record to show the cul pability
which for all practical purposes remained unrebutted. That deceased has
cone to see her friend (Amanpreet Kaur) who happened to be her relation
al so. She was last seen alive in the company of Appellant. |t was not
suggested that PW3 has bore any aninpsity towards Appellant. PW was
not cross-exani ned on vital aspects of his statement made in his
exam nation-in-chief. He made his statenent before the villagers and al so
before the Investigating Oficer as soon as he cane /to know about the
manner in which the deceased has nmet with her fate.

The evidence of |ast seen may be relied upon or may formthe basis
for a conviction which, however, woul d depend upon the facts and
circunst ances of each case. |n sone cases, the Court also |ook for
corroborative evidence; in sone cases the Court may rely fully thereupon

In Prem Thakur v. State of Punjab, [AIR 1983 SC 61], whereupon M.
Aggarwal has placed strong reliance, the Iinks of the chain were not
conpl ete, although the prosecution case rested on circunstantial evidence.
In that case, five persons were nurdered, the pattern involved in the
conmi ssion of the crinme belied the conclusion that Appellant therein had
any hand init. This Court disagreed with the findings of the H gh Court that
Appel l ant therein was present with the deceased person on the evening of
Novermber 8 and he had been missing fromthere fromthe next norning;
whi ch was the only circunstance which had | ed the H gh Court to concl ude
that Appellant was guilty of comm ssion of the offence beyond any shadow
of doubt. The circunstances upon which the High Court relied were
considered by this Court to be hazardous to base conviction

In State of Rajasthan v. Snt. Kanmla [AIR 1991 SC 967], this Court
again on the fact situation obtaining therein did not base its judgnent of
conviction on the circunstantial evidence laid therein. A simlar question
cane up for consideration recently in Sunny Kapoor v. State (U T. of
Chandi garh), [JT 2006 (11) SC 298], wherein it was observed

"19. The appel l ants have been convicted on the basis of
circunstantial evidence. It is now well settled by a
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catena of decisions of this Court that for proving the guilt
of conmi ssion of an offence under Section 302 IPC, the
prosecution rmust |ead evidence to connect all links in the
chain so as to clearly point the guilt of the accused al one
and nobody el se\ 005"

Post nortem exam nation was held at 11.00 a.m on 4th Novenber,
2003. The tinme of death was said to be within 24 hours. The deceased died
of bleeding fromher private parts, which indisputably was the result of
rape. Exact tine as to when the occurrence took place is not known and it
woul d be hazardous to make any guess in this behalf. Deceased died a
pai nful death which woul d appear frominpression of teeth on her lips. She
did not have even a devel oped body; public and axillary hairs not grown and
breasts were al so not devel oped. O gans of generation external and interna
were that hymen was torn, conplete pereneal tear, nultiple vagina
| aceration, conplete vault tear-and uterus was infantile. No rigor nortis was
noti ced. Dead body was found at or before 10.00 p.m as her body was
brought to hone at that tine. There exists a controversy as to whether
Appel | ant' was arrested i nmediately on 9.11.2003 or 12.11.2003. He was
i ndi sput ably suspected of conm ssion of the offences. He was either
arrested or he fled away fromhis house. It was true that according to PW.
2 and 3 he was arrested inmedi ately whereas according to the Investigating
Oficer, he was found absent from his house and the house was | ocked.
Sending of a telegramto the Chief Justice of the High Court is not in dispute
but the Courts below/did not |ay nmuch stress thereupon as allegations nade
by the grandfather of Appellant in that behalf were withdrawn at a | ater
stage. Appellant exam ned two defence w tnesses who proved the fact that a
tel egram was sent but |ater on an application was filed which was marked as
Exhi bit DA, from a perusal whereof it appears that the conplaint was
wi t hdrawn by Makhan Singh, maternal grandfather of the accused. It is,
however, interesting to note that it was a former Sarpanch of the village who
caused the production of the body of Appellant before the |Investigating
Oficer; if latter’'s statement is to be believed. The place of occurrence also
pl ays sone inportance. It was on the cotton field of Appellant hinself.
Hei ght of cotton crop according to the villagers goes upto 6 ft. The cotton
crop was in front of the house of Appellant.

M. Aggarwal has also drawn our attention to a suggestion made to
PW2 that four young boys aged about 10 years were seen in the cotton field

fromoutside areas. |If an outsider had conmitted the crinme, she would
definitely cried out but Appellant, a neighbour and known to her was a
person of trust. She was seen to be holding Appellant’s finger. It is clear

that she was allured by Appellant to acconmpany himto his own field which
was near his house. W, however, do not agree with the contention of the
| earned counsel for the State that in this case, the provisions of the

Identification of Prisoners’ Act will have any application. The provisions of
the said Act may not be ultra vires to the Constitution but it cannot be said
to be applicable in a case of this nature. It cannot be said to be an area

which is contenpl ated under the Act. Appellant had a right to give or not to
give sanple of his hair. He could not have been nmade a w tness agai nst
hi nsel f against his will.

O fence of rape took place on an agricultural field. She m ght have
suffered a lot of pain. She mght have resisted al so. She m ght have been
gagged. Possibilities of sone assault on her person cannot be ruled out. It
woul d, however, be inproper to hold that he killed her intentionally.

The opinion of the |earned Trial Judge as also the H gh Court that
Appel | ant bei ng aged about 31 years and not suffering fromany di sease, was
in a dom nating position and m ght have got her nouth gagged cannot be
held be irrelevant. Sone narks of violence not only on the neck but al so on
her mouth were found. Subnission of M. Aggarwal, however, that
Appel | ant m ght not have an intention to kill the deceased, thus, may have
some farce. The death occurred not as a result of strangul ation but because
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of excessive bl eeding. Deceased had bl eeded half a liter of blood. Dr.
Reshanthand Singh, PW1 did not state that injury on the neck could have
contributed to her death. The death occurred, therefore, as a consequence of
and not because of any specific overt act on the part of Appellant.

I mposition of death penalty in a case of this nature, in our opinion
was, thus, inproper. Even otherwise, it cannot be said to be a rarest of rare
cases. The manner in which the deceased was raped may be brutal but it
coul d have been a nomentary | apse on the part of Appellant, seeing a |onely
girl at a secluded place. He had no pre-neditation for conmm ssion of the
of fence. The offence may | ook a hei nous, but under no circunstances, it can
be said to be a rarest of rare cases.

Appel | ant, however, in any event, is an accused under Section
276(2) (f) of the Indi anPenal Code.

In a case of this nature where the brutality with which the offence was
conmitted | eading to the death of the prosecutrix, in our opinion, maximm
sentence should be inposed. Appellant, thus deserves inposition of

Ri gorous | nprisonnment for |ife.

The appeal is allowed to the above extent.




