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HEADNOTE

A part of the land allotted to the appellant on quasi-
per manent basis as a displ aced person from Wst Paki stan was
acquired by the Government. Wen the question of paynent of
conpensation in respect of the lland acquired was pending,
the Displaced Persons (Conpensation and Rehabilitation) Act,
1954 was passed which enabled holders of quasi-permanency
rights to obtain permanent settlenment pursuant to which
per manent settlement in respect of acquired | and was made in
favour of the appellant.

Alleging that the land allotted to the appellant was
not allottable on a permanent basis, the Chief Settlenent
Conmi ssi oner, by his order dated 17th March, 1961, cancell ed
the allotment. The appellant’s petition questioning the
correctness of this decision was di snm ssed by the H gh Court
in limne.

Ther eupon the appellant preferred a petition under s.33
of the Act to the Joint Secretary to the Governnent of
India, Rehabilitation Departnent, challenging the order of
the Chief Settlement Conmissioner. By his order dated 29th
Septenber, 1964 the Joint Secretary rejected the petition
pointing out that the cancellation of the appellant’s
per manent settlement rights in the land was in accordance
with aw and that no interference was called for.

The appellant filed a wit petition in the H gh Court.
In rejecting the appellant’s wit petition inpugning the
order dated 29th Septenber, 1964 the Hi gh Court was of the
view that it was barred by principles analogous to res
judicata because if that petition were allowed, it would in
effect, amount to cancellation of the order dated the 17th
March, 1961 which becane final as against the appellant on
di sm ssal of his first petition

Al'l owi ng the appeal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 16

AN

HELD: 1(a) Where a petition under Art. 226 is dism ssed
inlimne wthout a speaking order, such a disnissal would
not constitute a bar of res judicata to a subsequent
petition on the same cause of action. When a petition is
di sm ssed on the ground that the petitioner has an
alternative remedy by way of appeal or revision under a
statute and on failure to get relief after pursuing the
renmedy by way of appeal or revision, he noved the High
Court, it would be incorrect to disniss the petition on the
ground that the order made by the revisional authority had
the effect of merging the original order with the order of
the revisional authority, and that the <challenge on the
fresh cause of action to the order of the revisiona
authority would of necesity be a challenge to the origina
order also and that ~therefore the petition would be barred
by principles analogous'to res judicata as the first order
had becone final: [407C E
400

Daryao & Ors. v. State of U P. & Os. [1962] 1 SCR 574;
Vi rudhunagar Steel Rolling MIIs Ltd. v. The Govt of Madras,
[1968] 2 SCR 740; Tilokchand Motichand & Os. v. H B
Munshi & Anr., [1969] 2 SCR 824; referred to.

In the instant case in the first.wit petition the
appel | ant questioned the correctness of the order of the
Chief Settlement Conm ssioner dated 17th March, 1961 w thout
claimng therein any compensation for the land acquired.
That having been ‘dismissed in - limne he invoked the
revi sional jurisdiction wunder s 33 of the Act. When that
petition was dismssed by the revisional® authority he
preferred the second wit petition. What~ he prayed in the
second petition was a direction quashing the order dated
29t h Sept enber, 1964 of the Joint Secretary to the
Government of India. The H gh Court was, therefore, in error
in rejecting the second petitionon the sole ground that the
order of 17th March, 1961 nmerged into the order of 29th
Septenber, 1964 and in substance the challenge was to the
order dated 17th March, 1961 whi ch had becone final. [408 A-
Bl

(b) Secondly, if the claimfor —conpensation was not
raised in the first petition but was specifically raised in
the second, it would not be dism ssed on the ground that it

was barred by principles anal ogous to res judicata. [408 D

2(a) It has been well established by a long line of
decisions of this Court that after July 22, 1952 the
Custodian had no authority to cancel or nodify quasi-
permanent allotnent, that the allottes of these rights could
not be di spossessed at the whimor caprice of the Custodian
that the quasi-permanent rights were heritable and that the
hol ders were entitled to permanent settlenent by issuance of
sanad. Added to this was the fact that r. 14(6) - of the
Admi ni stration of Evacuee Property (Central) Rules, 1950 as
amended from July 22, 1952 restricted the power of the
Custodian to resunme or cancel quasi-permanent rights of the
allottees except in the circunstances nentioned in the
subrule and no material is placed on record to show that the
Cust odi an had exercised his power under r. 14(6) of the
Rul es. [411 D E]

P. D Sharma v. State Bank of India, [1968] 3 SCR 91
Amar Singh v. Custodian, Evacuee Property, Punjab, [1957]
SCR 801; State of Punjab v. Suraj Prakash Kapur, etc.,
[1962] 2 SCR 711; Joginder Singh & Ors. v. Deputy Custodian
General of Evacuee Property, [1962] 2 SCR 738 at 740;
referred to

(b) Nor againis there any nmaterial to show that the
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Custodi an had the power to cancel the allotnent under the
State Rules. It was not shown that the State Government had
framed any re-settlenent scheme and that the allotnent was
cancel l ed for that purpose. [412 H]

3 (a) Under the Evacuee Property Act, 1950 property
which was declared us evacuee property vested in the
Custodian and was allotted to displaced persons on a quasi -
per manent basis. To obviate difficulties caused by continued
unextingui shed title of the evacuee, the 1954 Act was
passed, under s. 12(2) of which the right, title and
i nterest of any evacuee in the evacuee property specified in
the notification i ssued under the section stood extingui shed
and the evacuee property would vest absolutely in the
Central Covernment. Evacuee property acquired in this nmanner
fornmed part of the ~conpensation pool. Therefore, the
appel l ant’ s property which-was acquired in 1953, nuch before
the comng into force of 'the 1954 Act, could not have becone
part of the conpensation pool. [413 G H]

401

(b) ‘Even assuming that ~though the property was taken
over by the Central Governnent in 1953 evacuee interest in
it had not been extinguished till a notification under s. 12
of the 1954 Act had been issued and that on the issue of the
notification it becanme part of the conpensation pool, the
consequence envisaged by s. 10 of the 1954 Act nust ensue.
It is that so long as the property renmained vested in the
Central Governnent. it shall continue in possession of the
person to whomit was allotted on the sane conditions on
which he held the property i mediately before the date of
acquisition. [914 C D

In the present case if the property had been taken over
by the Central Governnment nuch before the 1954 Act cane into
force neither s. 12 of the 1954 Act nor r. 49 would be
attracted. If on the other hand the evacuee interest in the
property cane to be extinguished on the issue of a
notification under s. 12, s. 10 would be attracted and the
appel l ant would be entitled to hold the property till it
continued to vest in the Central Government under s. 12. In
other words in either event he would be entitled to
conpensation. [415 C- D

(c) Nor againis it correct to say that it was a fresh
allotment under s. 10 of the 1954 Act. The land was allotted
in 1949 and s. 10 does not purport to make a fresh
allotment. [415 A]

4(a) The whol e of chapter VIII of the 1955 Rul es (which
includes rr. 49 to 69) would not apply because the |and
allotted was agricultural land and the allotnment was made
under the notification of the Governnent of Punjab dated 8th
July, 1949. [416 C

(b) Once chapter VIIl of the 1955 Rules and especially
r. 49 which provides for paynent of conpensation in-the form
of land is out of the way, there is nothing in the Act which
woul d debar a guasi - per manent allottee aski ng f or
conpensation in cash and the Govennent paying it. Moreover
on the former occasion the appellant was paid compensation
in cash for a part of the land acquired fromhim [417 D E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Givil Appeal No. 2082 of
1969.

Appeal by Special Leave fromthe Judgnent and Order
dated 14-2-1969 of the Punjab and Haryana High Court in
L.P. A No. 103/68.
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R S. Narula, S. K Mhta, T. S. Doabia, P. N. Puri and
K. R Nagaraja, for the Appellant.

G rish Chandra for Respondent No. 1.

Hardev Singh and R S. Sodhi for Respondents 2-5.

The Judgrment of the Court was delivered by

DESAI, J.-This appeal by special |eave arises fromthe
dismssal of the Cvil Wit Petition filed by the present
appel l ant by a learned single Judge of the Punjab & Haryana
H gh Court as also disnmissal in linmne of the Letters Patent
appeal preferred by him

Appellant is a displaced person from Wst Pakistan. On
his mgration to India he was allotted on quasi-permnent
basis |and adneasuring '321/2 standard acres in village
Daul at pur, Tehsil Pathankot;
402
District Qurdaspur. First respondent Union of India acquired
| and adneasuring 1243 canals, -5 marlas which included 15
acres of land alloted to the appellant, for constructing a
railway line. ~ According to the appellant he was paid cash
conpensation for the same. First respondent further acquired
in 1950 sonme land for construction  National H ghway from
Janmu to Jul lundur and the acquistion included a portion of
the land allotted to the appellant and along wth other
allottees he was paid cash conpensation for the sane. First
respondent wanted /‘an open plot of land for setting up a
housi ng colony for rehabilitating sonme refugees from M rpur
(Kashmr) and in all it took possession of ‘1 and conprising
7.88 acres of non-evacuee |and and 6.64 acres of evacuee
land. This acquisition includedland admeasuring 1 standard
acre and 151/2 units. of land allotted to “the appellant.
Possession of the land including the | and of the appellant
was admittedly taken over in July 1953. Since ‘then the
appel | ant has been requesting the first respondent and ot her
conpetent authorities for paynent ~ of conpensation ' for the
same. In the mean time after the introduction of the
Di spl aced Persons (Conpensation and Rehabilitation) Act,
1954, (' 1954 Act’ for short), allotnent of land to appellant
which was till then on quasi pernanent basis was converted
into permanent basis. As the appellant was clanouring for
conpensation for the land taken from him the Chief
Settl ement Comm ssioner, Punjab, nade an order on-17th March
1961, Annexure 'C, whereby a reference made from the
Evacuee Property Departnment was accepted and the permanent
settlenent rights conferred on the appellant in respect of 1
standard acre and 151/2 units of |and were cancelled on the
ground that there already existed houses over that portion
of the land and the | and was descri bed as ghair nunki n abad
and was not allottable on pernmanent settlenent, as
agricultural |and agai nst the verified claim of the
appel l ant. The appellant questioned the correctness of this
order in Wit Petition No. 559/61 in the H gh Court which
was disnmissed in linine on 22nd March 1961 and which has | ed
to a contention on behalf of the respondents that the
subsequent wit petition from which the present appea
arises is barred by the principles analogous to res
judicata. After the dismssal of the aforenmentioned wit
petition the appellant approached the Financial Conm ssioner
(Rehabilitation Departnent), Chandi gar h, as per hi s
representati on Annexure 'D dated 15th March 1963 requesting
himto pay cash conmpensation for the |and taken over by the
first respondent which till such taking over was held by the
appel l ant on quasi pernmanent allotnent. On receipt of this
representation the appellant was directed as per Annexure
"E' dated 25th April 1963 to appear before the Financia
Conmi ssi oner (Taxation) on 16th March 1963 at Chandigarh
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The appel | ant accordi ngly appeared before the

403

Fi nanci al Commi ssioner (Taxation) and represented his case
for cash conpensation. Subsequent thereto, Secretary to the
CGovernment of Punjab, Rehabilitation Department, wote to
his counterpart in the Central Governnent requesting the
first respondent to concur wth the decision of the Punjab
CGovernment for paynment of cash conpensation to the appell ant
adding that the land held by the appellant on quas

per manent basis was taken over for the purpose of the first
respondent and that as the area involved was |ess than 2
acres, the decision to pay cash conpensation in respect of
such area arrived at in the neeting held between the
officers of the Punjab  Government and the Mnistry of
Rehabilitation on 27th-August, 1957 woul d govern the case.
Presunmably in response to this comrunication fromthe Punjab
CGovernment the then Honme Mnister wote a dem official
letter to the then Chief Mnister of Punjab in which it was
admtted that ~the l'and allotted to the appellant was in
rural areas and a part of it was required later on for
public purpose  and that _in view of the decision arrived at
the nmeeting on 27th August, 1957 the appellant would be
entitled to cash conpensation and requested the Chief
M nister to process the case accordingly. Thus, even though
both the Governments ~agreed in their inter-departnenta

conmuni cations that the appellant would be entitled to cash
conpensation, nothing tangible cane out with the result that
the appellant preferred a petition under s. 33 of the 1954
Act challenging the order dated 17th March 1961 of the then
Settl ement Comm ssioner - cancelling the pernmanent settl enent
rights conferred upon the appellant. This application was
rejected by the Joint Secretary to the Governnent of India
observing that the cancellation of the pernmanent settl enent
rights was in accordance with law and no interference was
called for. Thereafter the appellant filed the wit petition
fromwhich the present appeal arises.

After the wit petition was filed and rule /nisi was
issued, a return was filed as per the affidavit of ‘one R C.
Aggarwal ,  Under Secretary to Gover nirent of Punj ab
Rehabi litati on Departnment, presumably on behalf of all the
respondents whi ch undoubtedly anmongst  others, include the
Union of India, the first respondent, and the State of
Punj ab, the second respondent. It nmust be specifically
nentioned that the Union of India did not file any separate
return and accepted the return filed by and on behal f of the
State of Punjab and other officers of the Punjab Governnent.
There are certain averments in this return which nust be
noticed. Appellant is a displaced person and he was allotted
32-1/2 standard acres of |and on quasi permanent basis is in
fact admitted. It is equally admtted that the | and which
was taken over for setting up a colony for rehabilitation of
sone families from Kashmr included one
404
standard acre and 15-1/2 wunits of |and which was till then
held by the appellant and that the |land was taken over in
July 1953. It was contended that when land is allotted on
guasi permanent basis, the allotnment can be cancelled and
the land can be resumed and that when such a resunption
takes place the allottee is only entitled to conpensation in
the formof land and not in cash. It was al so contended that
the cancell ation of the permanent settlenent rights was just
and | egal because the confernent was the result of a fraud
between the appellant and sone officers of the Punjab
CGovernment and proceeded on the erroneous assunption that
the land was used as agricultural |and though in fact it can
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be appropriately described as ghair nmunkin abadi. The nmanner
in which the prelimnary objection was rai sed at the hearing
of the wit petition that in view of the disnissal of the
earlier petition bearing on the sane subject the present
petition is barred by the principles of res judicata was not
interms taken up in the return filed on behalf of the
respondents. The H gh Court, however, appears to have
permtted the respondents to raise that contention

The learned single Judge held that the effect of
di smissal of the earlier petition filed by the present
appel l ant was that the order dated 17th March, 1961 by which
per manent settlement rights conferred on the appellant were
cancel l ed becane final and if the present petition is
allowed the only thing the court would have to do woul d be
to cancel the order dated 17th March, 1961 whi ch has become
final against the appellant and, therefore, the petition is
barred by the principles anal ogous to res judicata.

M. Grish Chandra for the first respondent and M.
Hardev Singh for the remaining respondents wurged that the
appeal nust- fail for the sane reason for which the earlier
petition of the appellant was di smi'ssed inasnmuch as the
cause of action for both the petitions being the sanme, the
subsequent petition ~would be barred by the principles
anal ogous to res judicata.

In the wearlier petition the appellant questioned the
correctness of the decision dated 17th March 1961 by which
per manent settlenent rights conferred on the appellant for
the land held by himon quasi permanent basis, including the
| and adneasuring 1 standard acre-and 15-1/2 units taken over
by the first respondent. in Joly 1953, and the appellant in
the earlier petition did not claimany cash conpensation for
the land taken over by the first respondent. I n the present
petition the appellant seeks a direction for quashing the
order of the Joint Secretary, Rehabilitation Departnent,
CGovernment of India dated 29th Septenber, 1964 rejecting the
representation made to the Central® Governnent presunmably
under s. 33 of the 1954 Act question-

405

ing the correctness of the order dated 17th March’ 1961
Under s. 33 the Central Government has power to call for the
record of any proceeding under the Act and to pass such
order in relation thereto as in its opi ni on the
circunst ances of the case require and as is not inconsistent
with any of the provisions contained in the Act or the rules
nmade t hereunder. Broadly stated the power- of revision is
conferred on the Central Governnment under s. 33. Appellant
i nvoked this revisional jurisdiction under s. 33 against the
order dated 17th March 1961 which he challenged in the first
petition. After the dismssal of the first wpetition he
preferred revision application under s. 33 and when this
revision petition was disnmissed he preferred the 'second
petition. The H gh Court was of the view that the | order
dated 17th March 1961 nmerged into the order dated  29th
Septenber 1964 passed by the Central CGovernnent while
dismssing the revision application of the appellant and,
therefore, if nowthe petition is allowed it would have the
effect of setting aside the order dated 17th March 1961
which in view of the dismssal of the earlier petition of
the appell ant had become final. The High Court is clearly in
error in reaching this concl usion

The earlier petition was dism ssed by a non-speaking,
one word, order 'dismissed’. The High Court may as well
dismiss the petitionin Ilinmne on the ground of delay or
laches or on the ground of alternative renedy. The second
petition after pursuing the alternative remedy woul d not be
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barred by the principles analogous to res judicata. More
often a petition under Article 226 is dismssed on the
ground that before invoking the extraordinary jurisdiction
of the H gh Court, if the petitioner has an alternative
renmedy under a statute under which the right is clainmed by
the petitioner, the Court expects the petitioner to exhaust
the remedy and in such a situation the petition is dismssed
in limne.

If after preferring an appeal or revision under the
statute under which the right is clained by the petitioner a
petition under Article 226 is filed irrespective of the fact
that the revision or appeal was dism ssed and the origina
order which was challenged in the first petition had nerged
into the appellate or revisional order, nonetheless the
second petition in the circunmstances would not be barred by
the principles analogous to res judicata because the cause
of action is entirely different and the merger of the order
cannot stand inthe way of the petitioner invoking the
jurisdiction of the H gh Court under Article 226.

In theleading case of Daryao & Os. v. State of U P. &
Os.(1) this Court in ternms said that if the petition filed
in the Hi gh Court under
406
Article 226 is dismssed not on the merits but because of
the laches of the/party applying for the wit or because it
is held that the party had an alternative renedy avail abl e
toit then the dismissal of the wit petition would not
constitute a bar to' the subsequent ~petition under Art. 32
except in cases where the facts found by the H gh Court may
thensel ves be relevant  even under Art. 32. If a wit
petitionis dismssed in limne and an order is pronounced
in that behalf whether or not the dism ssal would constitute
a bar would depend wupon the nature of the order. ' If the
order is on the nerits it would be a bar; if the order says
that the dism ssal was for the reason that the petitioner
was guilty of laches or that he hadan alternative renedy it
would not be a bar except in( cases indicated’ in the
judgrment. Then cones an observation which nmay better be
guot ed:

"It the petitionis dismssed in I'imne wthout
passing a speaking order then such disnissal cannot be
treated as creating a bar of res judicata. It is true
that, prima facie, dismissal inlimne even wthout
passing a speaking order in that behalf may strongly
suggest that the Court took the viewthat there was no
substance in the petition at all, but in the absence of
a speaking order it would not be easy to decide what
factors weighed in the mnd of the Court and that nmakes
it difficult and unsafe to hold that such a summary
dismssal is a dismissal on nerits and as’  such
constitutes a bar of res judicata against a simlar
petition filed under Art. 32".

In  Virudhunagar Steel Rolling MIls Ltd. v. The
CGovernment of Madras,(1l) rejecting the contention that if
the petition wunder Art. 226 is dism ssed without issuing a
notice to the other side though by a speaking order such a
di smissal would not bar the subsequent petition for sane
cause of action or for the sanme relief, it was observed that
this Court in Daryao's case(2) did not nmean to |lay down that
if the petitionis dismsed in limne without notice to the
opposite side it would not bar a subsequent petition. This
Court only ruled that if the petitionis disnissed in |imne
but with a speaking order which order itself indicates that
the petition was dism ssed on nerits, the absence of notice
to other side by itself would not be sufficient to negative
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the plea of res judicata in a subsequent petition in respect
of the sanme cause of action. However, while negativing the
contention on the facts of the case this Court reaffirmed
that if the petition is dismissed in |imne without passing
a speaking order than such a dism ssal cannot be treated as
creating a bar of res judicata. Simlarly in Tilokchand
Motichand & Os. v. H B

407

Munshi & Anr.,(1l) a mmjority of the Judges affirned the
ratio in Daryao’s case (supra) that if a petition under Art.
226 is dismissed not on nmerits but because an alternative
renedy was available to the petitioner or that the petition

was dismissed in limne wthout a speaking order such
dismissal is not a bar to the subsequent petition under Art.
32. It must follow as a necessary corollary that a

subsequent petition —under Art. 226 would not be barred by
the principles analogous to res judicata. Re-affirming the
view taken on this point in Daryao’s case, in P. D. Sharma
v. State /Bank of _India(2) the prelimnary objection about

bar of ‘res judicata was negatived. It is, therefore,
incontrovertible that where a petition under Art. 226 is
di smissed in l[imne wthout a speaking order such a

di smssal would not constitute a bar of res judicuta to a
subsequent petition  on the same cause " of action, nore so,
when on the facts/in this case it appears that the petition
was di smssed presunmably because the  petitioner had an
alternative renmedy by way of a revision petition under s. 33
of the 1954 Act which renmedy he availed of and after failure
to get the relief ‘he noved the High Court again for the
relief. It would be incorrect in-such a situation.to dismss
the petition on the ground that the order nade by the
revi sional authority dismissing the revision petition had
the effect of merging the original order agai nst which the
revision was preferred with the order nmade by the revisiona
authority and, therefore, the challenge on the first cause
of action to the order nade by the revisional authority
woul d of necessity be a challengeto the original order also
and the petition would be barred by the principles anal ogous
to res judicata as the rest order had becone final. The Hi gh
Court was clearly in error in dismssing the petition on
this short ground.

There is yet another fallacy in the approach of the
Hi gh Court while dismssing the petition as being barred by
the principles analogous to res judicata because the second
relief claimed by the appellant in the second petition was
never clainmed in the first petition and is an independent
and separate relief which the High Court was invited to
grant if the appellant was otherwise entitled to it. The
appel l ant, by prayer (b) of the petition, sought a direction
that the respondents be ordered to pay cash conpensation to
the appellant for the area of |and which had been taken over
by the respondents. It is nobody’'s case that such a prayer
was ever made in the first petition. In the first petition
the grievance of the appellant was that the order dated 17th
March, 1961 nmade by the Chief Settlenment Conm ssioner
cancelling the permanent settlenent rights conferred on the

appellant in respect of his land was illegal and invalid.
There was no claimfor
408

conpensation. A claimfor conpensation was being separately
pursued by the appellant and he did not invoke the
jurisdiction of the High Court praying for a direction to
pay hi m conpensation. In the second petition fromwhich this
appeal arises there is a specific prayer for conmpensation
and M. Narula, |learned counsel for the appellant, stated
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that the appellant is not interested in the first prayer
guestioning the wvalidity of the order nade by the Joint
Secretary to Governnent of |India dated 29th Septenber 1964
affirmng the order dated 17th March, 1961 which was the
subject-matter of the first petition. Now, if <claim for
conpensation was not raised in the first petition and if it
is specifically raised in the second petition on the
allegation that as the land of the appellant has been taken
over by the CGovernnent for its own use, if conpensation is
not paid it wuld be deprivation of property wthout
conpensati on and would be denial of fundanental right to
hol d property, it is unthinkable that the present petition
for this particular relief can ever be disnissed in the
facts of this case on the ground that it is barred by the
principles analogous to res  judicata. For this additiona
reason the order of the H gh Court is unsustainable.

And now to the facts of ~the case. The appellant is
admttedly a displaced person to whom 32-1/2 standard acres
of land was allotted and the "allotnment admttedly was on
guasi permanent basis. It is-again an admitted position that
in July 1953 the first respondent,  Union of India, took
possession of 1 standard acre and 15-1/2 units of land from
the land allotted tothe appellant on quasi pernmanent basis
for its wuse, viz., for ~setting up a colony. Appellant
contends that he must -~ be paid conpensation in cash for the
| and taken over from him Respondents on the other hand
contend that an allotnment of |and on quasi permanent basis
could be resuned by the first respondent when the | and was
required for its own wuse and on such resunmption the
appel  ant  woul d only  be entitled to allotment of an
equi valent area of land but-in no case the appellant would
be entitled to conmpensation in cash.

This necessitates exam nation as to what ' is the
interest of the appellant in the landallotted to himon
guasi permanent basis and when and in what circunstances and
for what purpose it can be resuned or allotment cancelled
and if so resuned, to what relief the appellant is entitled
to.

There has been a flood of enactments on the taking over
and admini stration of evacuee property as also conmpensation
payable to displaced persons. This Court in Amar Singh v.
Cust odi an, Evacuee
409
Property, Punjab, (1) exhaustively and stage by stage
examned the neasures taken by the Central ~and State
Governnments first for rehabilitating displaced persons,
taking over of properties left by those who migrated to
Paki stan, its distribution and allotnment to displaced
persons who cane over to India on partition, and ultimately
ext i ngui shment of the evacuee interest in such properties.
To recapitulate themhere would be nerely adding to the
[ ength of this judgnent. We would, therefore, only take note
of the conclusion reached in Amar Singh’s case (supra) with
regard to the interest of the displaced persons to  whom
agricultural land was allotted on quasi pernmanent basis up
to July 22, 1952. Says the Court at page 823:

"(1) The allottee is entitled to right of use and
occupation of property until such tine as the
property remains vested in the Custodian

(2) The benefit of such right will enure to his
heirs and successors;

(3) His enjoynment of the property is on the basis
of paying I|and revenue thereupon and cesses
for the tine being. Additional rent nmay be
fixed thereupon by the Custodian. If and when
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he does so, the allottee is bound to pay the
sane;

(4 He is entitled to quiet and undisturbed
enj oynment of the property during that period,

(5) Heis entitled to nake inprovenents on the
land with the assent of the Custodian and is
entitled to conpensation in the nmanner
provided in the Punjab Tenancy Act;

(6) He is entitled to exchange the whole or any
part of the land for other evacuee |land with
the consent of the Custodian;

(7) He is entitled to |l ease the |and for a period
not exceeding three vyears wi t hout the
perm ssion of the Custodian and for |onger
period with ‘his consent. But he is not
entitled to transfer his rights by way of
sale, gift, wll, nortgage or other private
contract;

(8) Hs rights in the allotnent are subject to
the fairly extensive powers of cancellation
under the Act and rules as then in force
prior to July 22, 1952, on

410
varied admnistrative consi derati ons and
actions such as the fol | owi ng:
Undoubtedly this Court held that these quasi permanent
rights in land would not be property w thin the nmeani ng of

Article 31 of the Constitution and, t her ef or e, i f
deprivation of property is conplained of _a petition under
Art. 32 would not lie. However, after concluding in this

manner this Court sunmmed up the position with regard to the
i nterest of quasi permanent holder in his holding as under
"I'n holding that quasi-permanent allotnment. does
not carry with it a fundamental right to property under
the Constitution we are not to be supposed as denying
or weakening the scope of the rights of the allottee.
These rights as recognised in the statutory rules are
i mportant and constitute the essential basis’ of a
satisfactory rehabilitation and settlenent of displaced
| and- hol ders. Until such time as these |and-holders
obtain sanads to the I|ands, these rights are entitled
to the zeal ous protection of the constituted
authorities according to admnistrative rules -and
instructions binding on them and of- the  courts by
appropriate proceedings where there is usurpation of
jurisdiction or abuse of exercise of statutory powers".
After re-affirmng the position of the quasi pernmanent
allottees as herein quoted, this Court in State of Punjab v.
Suraj Prakash Kapur, etc.,(1) held that after July 22, 1952,
the Custodian ceases to have any authority to cancel or
nodi fy quasi permanent allotment. This enunciation of the
interest of the quasi permanent allottees in the land
allotted to them should dispel any doubt about their
entrenched interest in the land. Nor could it be said that
those allottees were at the nmercy of the Custodian and can
be di spossessed at his whimor caprice. These were heritable
rights and the holders were entitled in due course to
per manent settlement by issuance of sanads. But even before
this situation was reached a fundanmental change occurred in
the position of the Custodian vis-a-vis the quasi pernmanent
allottees about the right of the former to cancel all otnent
and resume land. In exercise of the powers conferred by s.
56 of the Administration of Evacuee Property Act, 1950, the
Central Covernment enacted what are styled as Adm nistration




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 16

of Evacuee Property (Central) Rules, 1950 Rule 14 recites
the power of the Custodian to vary or cancel the | ease or
all otment under certain circunstances nentioned therein

Initially sub-rule (6) was added to this rule and later on
it was nodified where-

411

by the power to cancel any allotnment or resune evacuee
property allotted on quasi permanent basis was circunscribed
and was available in the circunstances nmentioned in anended
sub-rule (6). The amendnent effective from 22nd July 1952
had undoubtedly the effect of nodifying and thereby
restricting the power of resunption or cancellation vested
in the Custodian in respect of quasi pernmanent allottees and
the power was confined within very narrow |limts. Therefore,
subsequent to July 22, 1952, the Custodian of Evacuee
Property woul d have the power to cancel an allotment only
upon a ground which falls w thin the exceptions enunerated
in sub-rule (6) (vide Joginder Singh & Os. v. Deputy
Cust odi an General of Evacuee Property). (1) W need not
exam ne the ci rcunst ances in whi ch resunption or
cancel | ation can be ordered under the anended sub-rule (6)
of rule 14 because it is not the case of the respondents
that the | and was resumed in exercise of the power conferred
by rule 14 and in one or other of the circunstances
nmentioned in sub-rule(6) thereof. Suffice it to say that
after July 22, 1952, the Custodian had no authority to
cancel quasi pernmanent allotnment and resune |and except in
the circunstances ‘and contingencies mentioned in sub-rule
(6) of rule 14 and that having not been done, it cannot be
contended on behal f of the respondents that the land in this
case allotted on quasi —pernanent basis to appellant was
resummed by the Custodian. Two fact situations material and
necessary for raising this contention are absent in this
case. There is no material placed on record, including the
counter-affidavit, which would show that the Custodian
resuned the Iland of the appellant in exercise of the power
conferred by rule 14 and in one of the circunstances
nentioned in sub-rule (6). And secondly, no such order of
Custodian is forth-coming even after tine was given to
produce the file.

M. Hardev Singh, however, contended that even though
sub-rule (6) of rule 14 as amended up to July 22, 1952 woul d
not enable the Custodian to resume |and or cancel allotnent
granted on quasi pernanent basis except in the circunstances
nmentioned in sub-rule (6), yet the State Government had the
requisite power under a rule made by the Punjab State
CGovernment on 29th August, 1951. It was contended that in
exercise of the powers delegated by the Central Government
under sub-s. (1) of s. 55 of the Admi nistration of Evacuee
Property Act, 1950, to nmake rules under clause (i) of sub-
section (2) of s. 56, the Punjab Government nade‘the rul e,
the rel evant portion of which reads as under
412

"The Custodian shall be conpetent to cancel - or
termnate any lease or allotnent or vary the terns of
any | ease, allotnent or agreenent and evict the | essee
allottee in any one of the follow ng circunstances;

(h) that it is necessary or expedient to cancel or
vary the terns of a | ease/ al | ot ment for the
i mpl enentati on of resettl ement schenes-and/or-rules
franed by the State Governnent or for such distribution
anmongst di spl aced persons as appears to the Custodian
to be equitable and proper”.

M. Hardev Si ngh cont ended that presumably t he
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Custodian at the State |level cancelled the allotment in
respect of the land taken over for resettlenent and
rehabilitation of refugees from Kashmir and that this
cancel l ation and resunption nust be for inplementation of
resettl ement scheme or under the rules framed for such
resettl ement schemes by the State Governnent and, therefore,
the resunption was one under the Administration of Evacuee
Property Act and it was not a case of either acquisition or
taki ng over of the land of the petitioner

There is no material placed before us to support this
submi ssion. In the counter-affidavit on behalf of the
respondents not one word has been stated that the Custodian
at State |level cancelled the allotnent and resuned the | and.
The stand taken in the return filed in the High Court is
that evacuee area neasuring 7.88 acres was taken over by the
Governnment for construction and devel opment of a col ony for
rehabilitation of 300 Kashmiri- displaced persons and that
such land included an area of /1 standard acre and 15-1/2
units of the land allotted to the petitioner. It was further
stated that this |land of the appellant stood acquired under
S. 12 of t he Di splaced Persons (Comnpensati on &
Rehabilitation) Act, 1954. There is not the slightest
suggestion that the Custodian in exercise of the power under
the aforenentioned rule cancelled the allotment in favour of
the appellant and resunmed the land. If such is not the case,
the power cl ai med / under the rule cannot help t he
respondents. Assum ng that there ~was power to cance
allotment and resune |and under the State Rules, it nust be
shown that the State CGovernnent had franed a resettlenent
scheme and for the purpose of the schene the allotnment was
cancelled and |and was resuned. The fact pleaded is to the
contrary that the Union of India took possession of the |and
for setting up a colony. This also becones clear fromthe
letter witten by the Secretary to Governnent of | Punjab
Rehabilitati on Departnment, Annexure 'F° wherein it was in
terns stated that
413
the Iland in question was not acquired by the  State
CGovernment but stood acquired by the Central Government in
terns of the general notification issued in 1955 and,
therefore, the GCovernment should concur in payment of
conpensation out of the funds allotted for setting up of the
colony. From the contents of the letter which have renmained
uncontroverted the situation that energes is that the land
was acquired by the Central Government for-its own use. The
Central CGovernment could exercise powers under the Centra
Rules. It had not asked the State CGovernnent to acquire the
| and. Therefore, the power conferred on the State Custodi an
under the State Rules would not help the respondents as
contended by M. Hardev Singh

It was next contended that on the introduction of the
1954 Act and the issuance of Notification under s. 12, al
evacuee property was acquired by the Central Government and
under sub-s. (4) of s. 12 such acquired evacuee property
fornmed part of the conpensation pool. It was further said
that if acquisition was wunder s. 12 of the 1954 Act, the
allottee of |and on quasi pernanent basis would be entitled
to conpensation as provided by rule 49 of Displaced Persons
(Conpensation & Rehabilitation) Rules, 1955, and in that
event he would be entitled to conpensation by allotnment of
agricultural land but not cash conpensation. To understand
the full inport of the submission it is necessary to state
that when there was mgration of |arge nunber of persons
both the ways from India to Pakistan and vice versa,
initially such property left by mgrants from India to
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Paki stan was taken over for the purpose of administration
under the provisions of the Administration of Evacuee
Property Act, 1950. This Act broadly provi ded for
appoi ntnent of Custodian CGeneral of Evacuee Property and
ot her authorities subordinate to him The authorities set up
under the Act were enpowered to declare certain properties
to be evacuee property and any property so declared as
evacuee property would, under s. 8, vest in the Custodian
for the State. The Custodi an was enpowered to admi nister the
property and the powers and duties of the Custodian were
enunerated in s. 10. In exercise of this power the Custodian
allotted |Iands on quasi permanent basis to displaced
persons. But this was an unsatisfactory situation because
the interest of the evacuee in the evacuee property renai ned
intact and till such evacuee interest was extingui shed, the
evacuee property could not be settled on permanent basis. In
order to obviate this difficulty the D splaced Persons
(Conpensation & Rehabilitation) Act, 1954, was enacted by
Parlianment. Section 12 provided for issuance of a
notification as hereinabove nmentioned and sub-s. (2) of s.
12 anobngst others provided that ~the right, title and
i nterest of any evacuee in the evacuee property specified in
414
the notification shall, on and from the beginning of the
date on which the notification is so published, be
extingui shed and the evacuee property shall vest absolutely
in the Central CGovernnent free from all- encunbrances.
Evacuee properties acquired in this manner would form part
of the conpensation pool

If the scheme of the 1954 Act is _as hereinbefore
nmentioned, we fail to see how the property which was
admttedly allotted to the appellant -on quasi pernanent
basis and which was taken over by the Central Government in
July 1953, i.e. nmuch before the -introduction of the 1954
Act, became property of the conmpensation pool. Assum ng that
even though it was taken over by the Central Governnment in
July 1953, the evacuee interest therein having not been

extinguished till the issue of a notification under s. 12 of
the 1954 Act and, therefore, on the issue of a notification
the property becane part of the conpensation pool, the

consequences provided in 1954 Act must ensue, viz., that so
long as the property remmined vested in the Centra
Government it shall continue in possession of the person to
whomit was allotted on the same conditions on which he held
the property imediately before the date of acquisition. In
this connection reference to s. 10 of the 1954 Act woul d be
advant ageous. The rel evant portion reads as under
"10. Where any inmmovable property has been | eased
or allotted to a displaced person by the Custodian
under the conditions published :-
(a) by the notification of the Governnent of
Punjab in the Departnment of Rehabilitation
No. 4891-S or 4892-S, dated the 8th July
1949; or
(b) by the notification of the Governnent  of
Patiala and East Punjab States Union in the
Department of Rehabilitation No. 8R or 9R
dated the 23rd July, 1949, and published in
the Oficial Gazette of that State, dated the
7th August 1949, and such property is
acquired under the provisions of this Act and
forns part of the conpensation pool, the
di spl aced person shall, so long as the
property remains vested in the Centra
Covernment, continue in possession of such
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property on the sanme conditions on which he
hel d the property imedi ately before the date
of t he acqui sition, and the Centra
CGovernment may, for the purpose of paynent of
conpensation to such di spl aced per son,
transfer to himsuch property on such terns
and conditions as may be prescribed."
415

Now, indisputably the appellant was allotted the
property on quasi pernmanent basis under the conditions
publ i shed by the notification of the Government of Punjab in
the Department of Rehabilitation, dated 8th July 1949. If he
had continued to hold the property on the clate on which the
notification under s. 12 of the 1954 Act was issued, by the
operation of s. 10 he would be entitled to hold the property
till the property renmained vested in the Central Governnent
and woul d be entitled to paynment of conpensation by transfer
to him of such property on ternms and conditions that may be
prescribed. Therefore, if 1954 Act is not attracted because
the property in-question was already taken over by the
Central CGovernment in July 1953 nmuch before the 1954 Act
cane into force neither s 12 nor Rule 49 wuld be
attracted. If on the other hand the evacuee interest in the
property cane to be -extinguished on the issue of a
notification under/ s. 12 of the 1954 Act, its consequences
would be as provided ins. 10 and the appellant woul d be
entitled to hold the property till it continues to vest in
the Central Covernment under s. 12.-In either event he would
be entitled to conmpensati on.

M. Hardev Singh, however, urged that assumi ng that the
appellant is entitled to conpensation for taking over of his
land the land having fornmed part of the conpensation pool on
the issue of a notification under s. 12 and the allotnent in
this case being one not wunder the notification of the
Governnment of Punjab dated 8th July 1949 but a fresh
all otment under s. 10, the conpensation would only be
payable in the form of land under rule 49. There i's a two-
fold fallacy in this submssion. Indisputably the |and was
allotted to the appellant under the conditions published by
the notification of the Government of Punjabs dated 8th July
1949 and s. 10 does not purport to make a fresh-all otnent.
It merely takes note of the earlier allotnent and assures
that if the displaced person has continued to be in
possessi on of the land allotted, on the issue of a
notification under s. 12 and the |and becon ng part of the
conpensation pool, such allottee would be entitled to
continue in possession of such property. on the sanme
conditions on which he held the property i mediately before
the date of acquisition by issue of notification under s. 12
till the property continues to vest in the Centra
Governnment and further he would be entitled to the -transfer
of such property to himpresumably on pernmanent settl enent
basis as and by way of conpensation. Section 10 does not
permt a construction as canvassed for by M. Hardev Singh
that a fresh allotment could be made under s. 10
416

Further, rule 49 which provides that conpensation shal
be in the fromof land will have to be read with r. 69 which
reads as under:

"69. Saving-Nothing in this Chapter shall apply to
agricultural land allotted in the States of Punjab and
Patiala and East Punjab States Union under section 10
of the Act."

It will immediately appear that where allotnment was
made under the conditions published by the notification of
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the Government of Punjab dated 8th July 1949, the whol e of
Chapter VIIIl of the 1955 Rules which includes Rules 49 to 69
would not apply. In this case appellant was allotted
agricultural |and and the allotment was under t he
notification hereinbefore mentioned which has been set out
inrule 10(a) and in that situation provisions contained in
Chapter VIIl of the Rules would not be attracted. Therefore,
rule 49 cannot be called in aid by the respondents.

The last contention, however, is that if the appellant
is a displaced person and he was being allotted | and agai nst
a verified claimin respect of agricultural |and held by him
in Pakistan, ordinarily conpensation for land taken over
must be inthe formof land and not in form of cash.
Odinarily it should be so. But in this connection the
experience gained by the Government in disposing of the
cl ai ms cannot be overlooked. . There were allottees of smal
plots of land. Once allotnment.is nade and thereafter the
land is taken over by the Government a fresh allotnent
cannot 'be’ in-a conpact area and if a small plot of land is
allotted ‘at~ a distant place the allottee would be put to a
serious disadvantage. Realising this position, at a neeting
between the officers of the Punjab Governnent and the
M nistry of Rehabilitation of the Central Governnment held on
27t h August 1957, a decision was taken which was notified by
the Press Note Annexure 'A of the very date. It provides
that there are large nunber of displaced land allottees
whose whole or part of the land were acquired by the
Government for various public purposes and their claimfor
cash conpensation is pending. Such of the allottees who have
acqui red permanent rights and others who are quasi pernmanent
allottees and snall pieces of their land are acquired by the
CGovernment, should send their applications to the Deputy
Secretary to the Governnent of Punjab, Rehabilitation
Department, Jullundur, giving various details therein. The
decision further provided that quasi permanent |and allottes
whose | and exceeding two standard - acres have been acquired
should apply for alternative allotnent to the Land d ains
Oficer, and those whose |and adneasuring less ‘than two
standard acres is acquired should apply for ~paynment of
conpensation in cash. The decision was the decision of the
Centra
417
Government and the Punjab State Governnent that displaced
persons to whomlands were allotted on quasi pernmanent
basis, part of which was taken over for public purposes by
the CGovernment and where the | and acquired was | ess than two
standard acres in area, payment of conpensation would be in
cash and applications were accordingly invited. This
decision was affirmed in the letter of the Secretary to
CGovernment of Punjab, Rehabilitation Departnment, addressed
to his counterpart in the Central Covernment wherein after
referring to the neeting dated 27th August, 1957 'and the
decision arrived at it, he requested the Central Governnent
that the appellant would be entitled to cash conpensation
because the |and taken over from himwas less than two
standard acres and was covered by the decision arrived at,
at the neeting and that the Central Govermment shoul d concur
in payment of compensation out of the funds allotted for
setting up the colony for which the land was acquired. In
the face of this position it is difficult to entertain the
contention that conmpensation in cash was never payable for
agricultural |and taken over from a quasi pernanent
allottee. It was said that such a decision which runs
counter to the statute cannot be given effect to by the
Court. Once Chapter VII1I of 1955 Rules and especially rule
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49 which provides for paynent of conpensation in the form of
land is out of the way, we see nothing in the statute which
woul d debar a guasi - per manent allottee aski ng for
conpensation in cash and the Government paying the sane. In
fact the appellant has averred in his petition and in his
affidavit that on forner occasion he was paid conpensation
in cash and the denial is on the ground of want information
which can frankly be styled as a vague one.

Now it is indisputable that the appellant was a quas
permanent allottee and that his |and adnmeasuring 1 standard
acre and 151/2 units had been taken over by the Centra
Government in July 1953. In view of the decision recorded in
the Press Note referred to above he would be entitled to
conpensation in cash which has not been paid to him The
appel l ant would be entitled to conpensation in cash for the
interest that he had in the l'and because | and was taken away
fromhim \Wat is the quantum of conpensation will have to
be worked out ~according to law and the nodalities of
det erm ni ng the conpensati on

Thi s _appeal ~accordingly succeeds and is allowed. The
respondents are directed to pay the conpensation in cash to
the appellant for the 1and admeasuring 1 standard acre and
151/ 2 units taken over in July
418
1953. As there /is “a delay of nearly 25 years, the
respondents should pay the conpensation as directed herein
within a period of six nmonths fromtoday. Respondents shoul d
al so pay the costs 'of the appellant and bear their own
costs.

P.B.R Appeal al | owed.
419




