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ACT:

I ndustri al Di-sput es Act, 1947:
Sectionl0(1)(d)--Non-enpl oynent of wor knen--Justification
of --Fi ndi ngs of facts--Quantum of evidence or appreciation
thereof --Whether Hi gh Court <could “interfere under wit
jurisdiction.

Constitution of India, 1950: Article 226---Findings of
facts-Quantum of evidence or appreciation _thereof--Wether
could be interfered.

HEADNOTE

Under the Industrial Disputes Act, 1947, the State
Government referred to the Industrial Tribunal the /question
whet her the nonenpl oynment of certain worknen in the appel-
| ant - Conpany was justified, and if not what was the ‘relief
to which they were entitled. The enployer and the workmen
filed their respective statenents before the Tribunal and
the wor knen sought an amendnment which the Tribunal all owed.
The enployer challenged the anendnent by way of a wit
petition before the High Court. The Hi gh Court took the view
that the amendnent coul d be assail ed while challenging the
award itself.

The award was nade and the enpl oyer assailed the sane in
awit petition filed before the H gh Court. The H gh Court
confined the relief to 131 casual enployees who have worked
for nore than 240 days and set aside the award in respect of
50 others since they did not conplete 240 days of < service.
Aggri eved, both the enployer and the worknen filed ‘appeals
before the Division Bench. The Division Bench found'  that
until the amendment was made, the worknen had a different
claimfromwhat was ultimately pressed before the Tribunal
that there was great variation in the nunber of worknen for
whomrelief was clained, and came to the conclusion that it
was not proved that the enployer termnated the services of
any of the casual workers. Thus, the appeal of the enployer
was allowed and that of the worknmen dism ssed. Aggrieved,
the worknmen have filed these appeal s by Special Leave.

14
Al'l owi ng the appeals in part, this Court,

HELD: 1. The stand taken by the Union that work had not

been provided on 13.10.1980 was wong in view of the fact
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that a substantial number of casual worknen out of the 186
had really worked on the 13th and the two followi ng days.
The Union had mixed up its claimof confirmation with stop-
page of work leading to retrenchment. The Union obviously
realised its mstake when the Conpany filed its Counter-
statement making a difinite assertion that bulk of the
wor kmen had worked on 13th, 14th and 15th of October, 1980.
The Tribunal did exam ne the question of confirmation on the
basis of days of work put in by the worknen, It found that
131 persons out of the 186 worked for 240 days. The nunber
of 186 was reduced to 181 on account of duplication or
death. The remmining 50, according to the Tribunal, had not
conpl eted 240 days of work and were, therefore, not entitled
to confirmation. [18C D

2. Wile it is a fact that the workmen had nade tal
clains which they had failed to substantiate, it was for the
Tribunal and the H gh Court to appreciate the material on
record and decide as to which part of the claimwas tenable.
The finding of the Tribunal that 13 1 worknmen had put in
nore than 240 days of work was arrived at on the basis of
some evidence; it may be that better particulars and clear
evi dence shoul d have been placed before the Tribunal. The
Tribunal rightly gave the relief on the basis that Section
25F of the industrial Disputes Act had not been conplied
with., [18E-H]

3. The claimof confirmtion of 131 workmen as found by
the Tribunal and upheld by the Single Judge of the High
Court shall be restored. Relief of back wages in the facts
and circunstances woul d, however, not be granted except to
the extent it has been covered by two interimorders of this
Court dated 14.2.1986 and 5.5.1988. Such paynents  as have
been nade shall not be recovered. [19B-(C

4. Quantum of evidence of appreciation thereof for
recordi ng findings of fact would not cone within the purview
of High Court’s extraordinary jurisdiction under Art. 226 of
the Constitution. [18G

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: CGivil_ Appeals Nos. 596-597
(NL) of 1986.

From the Judgnent and Order dated 19.12.1985 of the
Madras Hi gh Court in WA. No. 1235/83 & WA. No. 72 of 1984.
15

M K. Ramanmurthi, K S. Jankiraman and Jitender Sharma for
the Appell ant.

T.S. Gopalan, P.N Ramalingamand A T.M Sanpath . (NP)
for the Respondents.

The Judgrment of Court was delivered by

RANGANATH M SRA, J. These are two ap. peals by  specia
| eave at the instance of the Union representing the ‘workmen
and challenge is to the reversing decision of the Division
Bench of the High Court in two wit appeals--one filed by
the enployer-Conpany and the other by the workmen through
their union.

The State Governnment of Tamil Nadu by order dated
11.5.1981 nmmde a reference under s. 10(1)(d) of the Indus-
trial Disputes Act, 1947, (hereafter 'Act’ for short) to the
I ndustrial Tribunal of the foll ow ng disputes:

"Whet her the non-enploynent of the following workers is
justified; if not, to what relief are they entitled? To
conpute the relief, if any awarded in terns of noney, if it
could be so conputed."”

A list of 186 workmen was appended to the reference. The
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Union itself had come into existence on 1st of Cctober,
1980. It had witten to the Conpany on 14.10.1980 that
despite several years of service rendered by casual enploy-
ees they were not being confirned and were deprived of
benefit and facilities applicable to permanent workmen.

Before the Tribunal the enployer and the workmen filed
their respective statenments. On 25.11.1981, on behalf of the
wor knmen an anendnent was sought which the Tribunal all owed.
The Conpany chal | enged the amendrment by filing a wit peti-
tion before the Hi gh Court but the H gh Court was of the
view that the propriety of the anendnment could be assail ed,
if necessary, while challenging the award itself passed in
due course. The Tribunal held that 181 casual enployees
should be re-enployed with full back wages and 50 other
casual enpl oyees shoul d al so be re-enpl oyed but without back
wages. This direction was given on the ground that the
requi rement of s. 25F of the Act had not been satisfied
bef ore term nation which anbunted to retrenchment.
16

The Conpany assailed the award by filing a wit petition
before the H gh Court. A learned Single Judge held that the
relief of reinstatenent w th back wages should have been
confined to 131 casual enployees as they alone had worked
for 240 days and set aside the award in respect of 50 others
on the ground that 'they had not conpleted 240 days of serv-
ice. Two wit appeals were filed before the D vision Bench
of the Hgh Court--Wit Appeal No. 1235 of 1983 by the
Conpany chal |l enging the affirmng part of the award and Wit
Appeal No. 72 of 1984 by the Union of the workmen negati ving
relief to fifty workmen.

The Division Bench went into the matter at great |ength.
It found that until the anendnent had been nmade the ' worknen
had a different claimfromwhat was ultimately pressed
before the Tribunal. The Division Bench further found that
there was great variation in the nunber of worknen for & whom
relief was clained. It took note of the fact that the Conpa-
ny's counter-statenent was filed on 1st of August, 1981, and
till that date, the respective stands of the Union and the
Conpany were clearly different. The case of the Union  unti
then was that there was non-enpl oynent of enployees on and
from 13.10. 1980 i nasrmuch as work to the casual enpl oyees was
refused on that date; the Conmpany’s case was that  on
13.10. 1980, 130 casual enployees out of the list attached to
the reference had actually worked and nost of themhad also
worked on 14th and 15th of Cctober, 1980.-On the 25th of
Noverber, 198 1, and anmendnent of the original claim state-
ment was sought by saying:
"There were certain om ssions and cl erical -cumtypographica
m stakes with regard to the narration of events and circum
stances leading to the raising of dispute relating to the
non- enpl oynent of 186 workmen mentioned in the Annexure of
the ternms of reference and covered by this dispute.”
The anmended statenent proceeded to state:
"On 15th Cctober, 1980, the nanagement told the workers —who
had worked on that day that their services were termnnated
and woul d not be pernitted to work from 16th Cctober, 1980.
A nunber of these workers were prevented entry at the gate
on 16.10.1980. The Union had decided to raise a dispute in
respect of all these cases along with the earlier cases of
non- enpl oynent al so. "
17

The Division Bench found that an entirely new case was
thus sought to be introduced changing the case of non-em
pl oynent on and from 13.10. 1980, to non-enploynent in the
mont hs of July, August, Septenber and Cctober, 1980, and a
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specific case of non-enploynment on and from 16.10.1980.
After discussing at great length the oral and docunentary
evi dence and the subm ssions advanced in the appeals the
Di vi si on Bench sumari sed the position thus:

"This whole litigation gives us an inpression that though
there nmay be a legitimte grievance of non-confirmation of
casual workers who have put in long terns of enploynent, the
union seens to be wholly responsible for the situation in
which the casual workers in dispute have found thenselves
in, a blatantly fal se case of non-enpl oynment and terni nation
of 141 persons was put up. It was only at |later stages that
the wunion found that such a case cannot be successfully
proved and indeed was false to the knowl edge of the wunion
and a case of term nation on 16.10. 1980 was sought to be
i ntroduced by amending only a part of the claim statenent.
As a result of this anendnent, an inconsistency crept in the
claim statenent itself. It is rather unfortunate that the
Tribunal, by a very superficial approach, nmerely accepted
the evidence that 131 persons were termnated when the
evi dence,  as indicated above, not only runs counter to the
initial statenment, but is wholly insufficient and i nadequate
to prove that there was termnation on the part of the
conpany. Merely telling a casual worker that there is no
work is consistent with the status of casual workers and the
conpelling circunstances of the renoval of the cards or a
positive statenent that no work would be given at all to the
casual workers, is lacking in the instant case. In our view,
the award of the Tribunal is clearly vitiated because the
Tri bunal has not even considered the inconsistency in the
stand taken by the union and the evidence  has  not been
considered at all by the Tribunal. W are, therefore, con-
strained in this case to take the view that it is not proved
that the conpany term nated the enploynent of any of the
enpl oyees who were casual workers, and the finding to the
contra recorded by the Tribunal and confirmed by the | earned
Si ngl e Judge must be set aside.”

Thereafter the Division Bench exam ned the tenability of the
18

stand of the Union in its appeal and cane to hold that the
plea of retrenchnent had not been established. Thus, the
appeal by the Conpany was allowed and the appeal of the
wor kmen was dismissed. That is how two appeal's have been
brought before this Court out of one and the sane award.

We have heard counsel for the parties. Witten subm s-
sions have also been filed in support of <their  respective
st ands.

We are inclined to take the view that the Division Bench
has adopted too strict an approach in dealing wth the
matter. It is true that the stand taken by the Union /that
work had not been provided on 13.10.1980 was wong in/ vVview
of the fact that a substantial nunber of casual workmen out
of the 186 had really worked on the 13th and the two fol |l ow
ing days. The Union had mixed up its claimof confirmtion
with stoppage of work leading to retrenchment. The Union
obviously realised its m stake when the Conpany filed its
counter-statement rmaking a definite assertion that bul k of
the worknen had worked on 13th, 14th and 15th of Cctober
1980. The Tribunal did exani ne the question of confirmation
on the basis of days of work put in by the worknmen. It came
to find that 131 persons out of the list of 186 appended to
the reference had as a fact worked for 240 days. The nunber
of 186 was reduced to 181 on account of duplication or
death. The remmi ning 50, according to the Tribunal, had not
conpl eted 240 days of work and were, therefore, not entitled
to confirmation. W are of the viewthat in the facts and
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ci rcunst ances appearing on the record it was not appropriate
for the Division Bench to dismss the claimof the worknen
altogether. Wile it is a fact that the worknen had nmade
tall claims which they had failed to substantiate, it was
for the Tribunal and the H gh Court to appreciate the nuate-
rial on the record and decide as to which part of the claim
was tenable. The finding of the Tribunal that 131 worknen
had put in nore than 240 days of work was arrived at on the
basis of sonme evidence; it may be that better particulars
and cl ear evidence shoul d have been placed before the Tribu-
nal . Quantum of evidence or appreciation thereof for record-
ing findings of fact would not cone within the purview of
High Court’'s extraordinary jurisdiction under Art. 226 of
the Constitution. The finding of fact that workmen out of
the list appended to the reference had conpl eted 240 days or
work should, therefore, ~not have been disturbed by the
Di vi si on Bench of the Hi.gh Court.

The Tribunal had given the relief on the basis that the
statutory requirenent of s. 25F of the Act had not been
conplied with. As the
19
Di vi sion Bench found, and we find no justification to take a
different view, the case of termination of enploynent had
i ndeed not been made out. On that footing a direction for
reinstatement with full back wages ought not to have been
given. W are, therefore, inclined to nmould the relief
avail abl e to the workmen.

The claimof the' confirmation of 131 worknmen as found by
the Tribunal and upheld by the learned Single Judge of the
H gh Court shall be restored. Relief of back wages in the
facts and circunstances would, however,  not  hbe granted
except to the extent it has been covered by two . interim
orders of this Court dated 14.12.1986 and 5.5. 1988. Such
paynments as have been nmade shall not be recovered.

Parties are directed to bear their respective costs through-
out .

Appeal s al | owned.
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