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PETI TI ONER
GOPALAKRI SHNA MENON AND ANOTHER

Vs.

RESPONDENT:
D. RAJA REDDY AND ANOTHER

DATE OF JUDGVENTO5/ 09/ 1983

BENCH

M SRA RANGNATH
BENCH

M SRA RANGNATH
DESAI, D. A

Cl TATI ON:
1983 AI'R 1053 1983 SCR (3) 836
1983 SCC' (4) 240 1983 SCALE (2) 236

ACT:

Code of Crimnal procedure, 1973-S. 195(1)(b)(ii)- Scope
of -1 n absence of conplaint from appropriate civil court
prosecution for offence punishable wunder s. 467 |.P.C. not
sust ai nabl e.

I ndi an Penal ' Code-S. 467 read with s. 463-Scope of-
of fence puni shable ' under. s. 467 is offence described in s.
463.

HEADNOTE

The appellants filed a civil ~suit agai nst the
respondents for recovery of certain amunt of noney and
produced sonme original docunents with the plaint. The first
respondent filed a conplaint against the appellants alleging
forgery of his signature on one such docurment and thereby
conmi ssion or offences puni shabl e under sections 467 and 471
|.P.C. The appellants objected to maintainability ~of the
crimnal action and later noved the High Court for quashing
the said proceedings. The appellants contended that in the
absence of conplaint from the civil court the prosecution
was barred in view of s. 195 (1)(b)(ii) of the Code  of
Crim nal Procedure. The Hi gh Court dismi ssed tho application
and observed that s. 463 |I.P.C. cannot be construed to
i nclude s. 467.

Al'l owi ng the appeal
N

HELD: The prosecution would not be sustainable. [842 B]

Section 195(1)(b)(ii) of the Code of Crimnal “Procedure
provides that no Court shall take cognizance of any offence
described in s. 463... O the Penal Code, when such offence
is alleged to have been commtted in respect of a docunent
produced .. in a proceeding in any Court ... except on-the
conplaint in witing of that Court. Section 463 of the Pena
Code in a sense defines the offence of forgery and the
of fence which is made punishable under s. 467 is in respect
of an offence described in s. 463. Once it is accepted that
s. 463 defines forgery and s. 467 punishes forgery of a
particul ar category, the provision ins. 195(1)(b)(ii) of
the Code of Crimnal Procedure would imediately be
attracted and on the basis that the offence punishabl e under
s. 467 of the Penal Code is an offence described in s. 463,
in the absence of a complaint by the Court the prosecution
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woul d not be maintainabl e.
[839 E-G 840 D, E, H 841 A-B]
Patel Laljibhal Somabhai v. The State of GQujarat,
[1971] Suppl. S.CR 834; and S. L. Goswam v. High Court of
Madhya Pradesh ar Jabal pur, [1979] 2 S.C R 385 referred to.
837

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
307 of 1983

Appeal by Special leave fromthe Judgnent and Order
dated the 8th Novenber, ~ 1982 of the Andhra Pradesh High
Court in Crimnal Mscellaneous Petition No. 1936 of 1982.

A. Subba Rao for the Appellant.

B. Kanta Rao for the Respondent.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J.- The short question arising in this
appeal by special leave is whether in the absence of
necessary conplaint by the Cvil Court where a noney receipt
alleged to have been forgedwas produced, prosecution for
of f ences puni shabl e under sections 467 and 471 read with s.
34 of the Indian Penal Code would be  maintainable. The
accused are the appellants and they challenge the dism ssa
of their application under section 482 of the Code of
Crimnal Procedure (' Code’ for short) by the H gh Court of
Andhra Pradesh.

The appellants  are father ~and son respectively. They
took a printing press fromthe 1st respondent in terms of an
agreenent dated Decenber 3, 1980, with a viewto carrying on
the printing business. The agreenent stipulated ‘that the
appel l ants would have to deposit Rs. 20,000 with the 1st
respondent and pay Rs. 500 p.m ~as also 50%of the net
profits to 1st respondent. Dispute arose between the parties
over the conpliance of the terns of the agreenent whereupon
the 1st respondent filed against the appellants O S. No.
609/81 for nandatory injunction and O S. No. 1140/81 for
recovery of danages. Appellants filed OS. No. 358/81 for
refund of Rs. 20,000 claimed to have been deposited with 1st
respondent and for recovery of RS. 8638 on the footing that
the same had been paid to 1st respondent by cheques and in
cash. Along with their plaint appellants produced the
original contract as also the noney receipt for Rs. 20,000
in support of the claimin the suit. After production of the
noney receipt in Court, 1st respondent filed a conplaint
agai nst the appellants alleging forgery of his signhature on
the noney receipt and thereby comm ssion of offences
puni shabl e under sections 467 and 471, |I.P.C. On receiving
summonses from the Court, the appellants objected to
mai ntai nability of the crimnal action and
838
| ater move the High Court of Andhra Pradesh for quashing the
said proceedings by contending that in the absence of
conplaint from the Court the prosecution was barred in view
of s. 195 (1) (b) (ii) of the Code. In support of this
contention reliance was placed on s. 340 of the Code. The
Hi gh Court referred to the provisions of ss. 463 465 467 471
and 474 of the Penal Code and observed.

"From the above provisions, It is quite

mani fest that the offence which is nmentioned in

the conplaint carries greater punishnent, nanely,

10 years inprisonnent, whereas under s. 463,

|.P.C. the punishment is infinitely |Iesser than

the one wunder s. 467, nanely 2 years of fine or
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463,

The penal provisions as it is fairly settled
to be interpreted very strictly and

fore on the foregoing analysis | have no
ation in holding that s. 463 cannot be
rued to include s 467 as wel | and,

fore, certainly it is conmpetent for the
trate to take cognizance of and try the sane
is needless “to follow the case. Hence the
ntion on the basis of the provisions in s.
f the Code of Crimnal Procedure fails and
ame is rejected".
is no dispute that the alleged forged docunent
ed in the suit brought by the appellants. Section
Code provides:
"340. (1)  When, upon -an application made to
this behalf  or otherwi se, any Court is of
on that it is expedient in the interest of
ce that an inquiry

d be made into any offence referred to in

e (b) of sub-section (1) ~of section 195,
appears to have been conmtted in or in

ion to a proceeding in(that Court or, as 'the

may be, in respect of ‘a docunent produced or

in evidence in a proceeding in that Court,

Court may, after such prelimnary inquiry, if

as it thinks necessary-

record a finding to that effect;

nmake a conpl aint thereof in witing;

send it to a Magistrate of the class having
jurisdiction;
take sufficient security for the appearance of the
accused before such Magistrate, or if the alleged
offence is non-bailable and the Court thinks it
necessary so to do, send the accused in custody to
such Magi strate; and

bi nd over any person to appear and gi ve evi dence
bef ore such Magi strate".

elevant part of s. 195 referred to in s. 340 of
eads thus:

"195. (1) No Court shall take cogni zance-

X X X

(b)(ii) of any offence described in section

or punishabl e under section 471, section 475

or section 476, of the said Code, when such

of fen

ceis alleged to have been committed in

respect of a docunent produced or given in

evidence in a proceeding in any Court, ... except
on the conplaint in witing of that Court, or of
sone ot her Court to which that Cour t is
subordinate". (underlining is ours).
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If s. 195 (1) (b) (ii) is attracted to the facts of the
present case, in the absence of a conplaint in witing of

the Cvil Court where the alleged forged receipt has been
produced, taking of cognizance of the of fence would be bad
inlaw and the prosecution being not maintainable, there
woul d be absolutely no justification to harass

840

the appellants by allowing prosecution to have a ful
dressed trial. Section 195 (1) (b) (ii) uses two different
expressions: in regard to s. 463 of the Indian Penal Code it
says, "offence described", while in regard to ss. 471 and
475 or 476 of the I.P.C. it says, "punishable". The Hi gh
Court has not nade any reference tos. 471 of I.P.C. while
rejecting the submissions. of the appellants apparently
because s. 471 in termshas been nmentioned in the provision
So far as s. 463 is concerned, the H gh Court has taken the
view as we have already indicated that "section 463 cannot
be construed toinclude s. 467". Section 463 of the I.P.C.
provi des:

"463. For gery- Whoever nakes any fal se
docunent -or part of ~a docunent, wth intent to
cause damage or injury ~to the public or to any
person, or to support- any claim or title or to
cause any person to part with property, or to
enter into any express or inplied contract, or
with intent to commt fraud or that fraud may be
conmitted, commits forgery".

It is the opening section of Chapter XVIIIl of the Pena
Code dealing with offences relating to docunents and to
property marks. Thi s opening section in a sense defines the
of fence of forgery. Section 467 of the Penal Code provides:

"467. Forgery of valuable security, will, etc.- \Woever
forges a docunment which purports to be a valuable security
or awll, or an authority to adopt a son, or which purports
to give authority to any person to make or transfer any
val uabl e security, or to receive the principal, interest, or
di vidends thereon, or to receive or deliver any noney,
novabl e property, or valuable security, or any  docunent
purporting to be an acquittance or recei pt acknow edging the
paynment of noney, or an acquittance or receipt for the
delivery of any novabl e property or valuable security, shal
be punished with inprisonment for life, or wth inprisonment
of either description for a term which may extend to ten
years, and shall also be liable to fine"

The purpose of our extracting the two sections of the Pena
Code is to show the offence which is nmade puni shabl e under
s. 467 of

841

the Penal Code is in respect of an offence described in s.
463. Once it is accepted that s. 463 defines forgery and s.
467 puni shes forgery of a particular category, the provision
ins. 195 (1) (b) (ii) of the Code would inmmediately be
attracted and on the basis that the offence punishabl e under
s. 467 of the Penal Code is an offence described in s. 463,
in the absence of a conplaint by the Court the prosecution
woul d not be nmintainable. W have no doubt in our mnd that
the High Court took a wong view of the matter.

We may briefly refer to two decisions of this Court. In
Patel Laljibhai Somabhai v. The State of CGujarat,(1) the
accused had filed a suit for recovery of certain nmoney on
the basis of a forged cheque and a private conplaint had
been filed before the Court of the Judicial Magistrate
all eging of fences wunder ss. 467 and 471 of the |I.P.C. The
appel | ant raised an objection that in view of s. 195 (1) (c)
of the Code of Crimnal Procedure cognizance of the offence
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could not be taken on a private conplaint. The Hi gh Court
upheld the order of conmmtnent by finding that though there
woul d be a bar for prosecution for offences punishabl e under
ss. 467 and 471 of the I.P.C. On a private conplaint, in the
facts of the case that question did not arise and this Court
refused to interfere by holding that the alleged offences
had been conmtted at a tine when the accused was not a
party to the civil proceeding. Not the conclusion but the
rati o supports our view.

In S.L. Goswam v. Hi gh Court of Madhya Pradesh at
Jabal pur, (2) to which one of us was a party. it was held

that an offence under s. 466, |I.P.C. was covered by cl ause
(c) of s. 195 (1) of the Code and it came within the purview
of the section as the offence under s. 463, |.P.C. is dealt
Wth in s. 466, |.P.C- Section 466, | P.C., it was pointed

out, was an aggravated formof forgery in that the forgery
should relate to a docunent specified in that section.
Section 466, |.P.C. was, therefore, an offence as described
ins. 463, |.P.C._which was comritted in relation to a
record or. _proceeding of or in a Court of justice. Wat was
said in the aforesaid decisionin regard to the offence
under s. 466, |.P.C. has full application to an offence
under s; 467, |.P.C. Therefore, the ratio of the last cited
decision has full application to the present case.
842

In view of what we have said above, the prosecution in
the instant case on the basis of a private conplaint and in
the absence of a conplaint fromthe appropriate civil court
where the alleged fraudulent receipt has been produced,
woul d not be sustainable. As we-are of the viewthat if the
prosecution is allowed to continue serious prejudice would
be caused to the appellants and they woul d be call ed upon to
face a trial which would not be sustainable, we allowthis
appeal and set aside the decision of the Hi gh Court and
guash the conmpl ai nt case fil ed agai nst the appellants.
H S K Appeal al | 'owed.
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