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ACT:

Constitution of India 1950, Art. 14-Central Engi neering
Service Rules 1959-Two different nodes of appointnent of
engi neers- By exam nation and by interview H gh Court holding
i ntervi ew appoi ntee, not part of the service but to ex-cadre
post s- Engi neers placed in two categories-Central Engineering
Service (Roads), Guoup A for _exam nation appointees and
Central Engineering Pool Goup A for interview nethod
appoi ntees-Validity of.

HEADNOTE

The Central Engi neering Service (Roads) of the Mnistry
of Transport and Conmunications, | Departnent of Transport
(Roads Wng) dass-1 Recruitnment Rules 1959 provided that
recruitment to the service shall be nade by -conpetitive
exam nation, by pronotion and by transfer as provided for in
Parts 111, 1V, V of the Rules. The Rules provided that no
appoi ntnent shall be made to the service or to any post
borne on the cadre of the service by any nethod, not
specified in Rule 3. The Rules empowered the Governnent to
determine the met hods of recruitnent for filling any
particul ar vacancy in the service.

An amendnent introduced on August 2, 1966 to Rule 3 of
the 1959 Rules provided an additional method of recruitnent
viz. direct recruitnment through the UPSC i n accordance with
Part VI of the Rules. This Part provided that in specia
circunstances recruitnment by selection of candi dates to the
posts nentioned in Appendix |V shall be nade by the
Conmi ssion by open advertisenent, notw thstanding anything
contained in the Rules.

Right from the inception selection of officers for
Class-1 posts was made by an exam nation conducted by the
UPSC. After the introduction of r. 3(d) in the 1959 Rules in
August 1966, 951 persons were recruited by the UPSC by way
of interviews without witten exam nation

Sone of the respondents who were officers selected by
witten exam nation inpugned the appointnment of the 51
officers including the petitioners who were working as
Assi stant Executive Engineers or Executive Engineers in the
same wing on the ground that the appointnent of these 51
officers was contrary to the Recruitment Rules in that they
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were appointed in contravention of the 1959 Rules or in the
alternative they contended that they should be treated to
have been appointed to ex-cadre posts and for this reason
they were not eligible for pronotion to the posts of
Executive Engineers, until the respondents were first
appointed to those posts. Lastly the respondents contended
that they were entitled to be confirmed in preference to the
petitioners. A simlar wit petition was filed by three
Executive Engi neers (anong the present respondents) alleging
that their recruitnent by the nethod of exami nation was in
accordance wth the Recruitnment Rul es but that the
petitioners were appointed by

210

nere interviews, a nethod not permissible under the Rules
and therefore those who were appointed by interview nethod
could neither be confirmed nor pronbted unless they were
brought into the cadre and appointed to the regular cadre
post s.

The High Court held that the Rules of 1966 had no
retrospective operation and that therefore an appointnent
made in contravention of the rules could not he regul arised
by maki ng a rule under the proviso to Art. 309. It also held
that the petitioners were appointed to temporary posts
wi t hout any right” to becone permanent but since the
tenmporary appoi ntnments were outside the service and agai nst
ex-cadre posts, Rule 3 of he 1959 Rul es had no application
and for that reason their appointnments could not be said to
be ill egal

VWile the wit petitions were being argued orders were
issued on August 28, 1973 by which persons. who were
appoi nted as Assi stant Executive Engineers hy way of
interview were deened to have been inducted ‘into the
Engi neering Service as Assistant Executive Engineers wth

retrospective effect from August 2, 1966 i.e. the date of
i nduction of r. 3(d) into the 1959 Rules. Provisiona
seniority |ist was separately nmade for the different

categories of officers. This order of August 28, 1973 was
not however questioned before the H gh Court.

In view of the decision of the Hgh Court the
CGovernment withdrew and cancelled the provisional inter se
seniority list dated August 28, 1973 and at the sane tine it
issued a Notification to the effect that the officers
appointed by the interview nethod would be deened to have
been inducted into the Central Engineering Service (Roads)
Class-T Service as tenporary officers in the grade wth
ef fect from August 2, 1966.

On March 1, 1976 the Government issued a notification
stating that it had decided to set up two services called
the Central Engineering Service (Roads) G oup 'A conprising
of officers appoi nted by the nethod of exam nation/
promoti on and the other Central Engineering Pool, ‘Goup 'A
conprising of officers appointed by the method of interview.
Rul es in respect of both the services were published and the
inter-se seniority list of officers of the two services were
circulated to the concerned officers.

The Central Engi neering Service Rules constituted a new
service called the Central Engineering Service (Roads) G oup
"A consisting of (a) persons who were hol ding posts in the
various grades included in the Central Engi neering Service
(Roads) Class | imediately before the comencenent of the
1959 Rules; (b) persons who were appointed to the old
service on or after the date of comencenment of the 1959
Rul es, except those who have been appointed to the Poo
Service; and (c) persons who may be appointed to the new
service after the comrencenent of the new Rul es
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The Central Engineering Pool Goup 'A consisted of
persons appoi nted to the Roads W ng by conpetitive
exam nation by the method of interview through the UPSC
before the comencenent of the Pool Rules. A note appended
tor. 3 contained a clarification that the regular tenure
service cf the officers in the respective grade prior to
their appointnent to the Pool would count for the purposes
of qualifying service for pronotion and confirmation in the
Pool in the different grades. Rule 5 authorised Governnent
to

211
keep in abeyance certain posts and operate them as |sol ated
Posts outside the Pool. Pronptions to higher posts in Poo

were to be nmade on the recomendations of the Departnenta
Pronmotion Conmittee.

In their wit petitions the petitioners contended that
though they were appointed to the posts long before the
respondents they  were ranked nuch below the latter in the
list of seniority and that consequently they woul d be denied
pronoti onal opportunities to the higher posts, that their
segregation into a separate class called the Pool is totally
unscientific and was in violation of Articles 14 and 16 of
the Constitution; and that- the classification nmade between
the Pool officers and Service officers is discrimnatory and
bore no nexus with/'the object sought to be achieved by it.

N

HELD: 1. CQut of 40 posts of Superintendi ng Engi neers
the Pool officers were occupying 27 posts whereas Service
officers held only 13 posts. There is a historical reason
for this state of affairs. Recruitnent on a very large scale
was nmade by the interview nethod in 1962, 1964 and 1965 fol.
execution of certain urgent works. Mst of the petitioners
had a |onger standing though not in a regular cadre, and
naturally they were occupying even the two posts ' in the
i sol ated category which were neant for officers belonging to
the regul ar cadre. [224D E]

2. The so called Pool created by the 1976 Rules
consi sted of stagnant water. There is to be 'no fresh
recruitnent to the Pool pos(s and. therefore, allocations to
the Pool woul d al ways be shared by | ~definite and
predi ct abl e nunber of officers. On the other hand, the other
wing was a living and grow ng service to which recruitnent
continued to be made in subsequent years. Allocations to
that wing would have to be in proportion to the total nunber
of officers working therein but in the very nature of things
there were budgetary constraints on the creation of
addi ti onal posts. 1224 F-QG

3. It cannot be said that persons holding simlar posts
and having simlar responsibilities to discharge could be
classified into different categories for the nere reason
that some of them were recruited directly by thetinterview
nmet hod and some were recruited directly on the result of a
conpetitive exam nation. Wre it permssible to nake such
classification, ingenuity may suggest the nature of
curriculum in di fferent years as the basi s of
classification. If subjection tc different kinds of tests as
a condition of eligibility produces qualitative difference
inthe ability of persons recruited to simlar posts, it nmay
per haps becone necessary to [imt t he pronoti ona
opportunities, in regard to the relatively higher posts to
those whose abilities are remarkably higher. The Gover nnent
had nade no grievance that the petitioners who were
appointed by the interview nethod were in any way inferior
in ability, efficiency or educational qualifications to
those who were appointed after a witten conpetitive
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exam nation. In the matter of experience t oo, the
petitioners were in no way inferior to the respondents.
[ 224H 225C]

4. Though classification which proceeds nmerely on the
basis that certain persons were recruited after going
through one test and certain others after going through
anot her test woul d be unscientific, it cannot be said on the
facts of the case that there could be no valid basis or
justification for classifying the various officers of the
Roads Wng into separate categories. The appoi ntments
212
of some of the petitioners and some of the respondents were
made in violation of the Rules which were in force at the
relevant tinme. It is in respect of that «class of persons
that the Hi gh Court held that they nust be deened to have
been appointed to ex-cadre posts. Persons for whose
appoi ntnents the necessary |egal sanction was wanting, were
liable to be put out of enploynment but in order to prevent
any such ‘harsh consequence, the High Court cane to record
the finding that the nmust be held to have been appointed to
ex-cadre post. That finding nust be taken to have been
affirmed in these proceedings, wth the result that no

action would lie hereafter for a declaration or any simlar
relief asking that their appointnents were illegal. [225G
2268]

5. The fact renmains that persons  who were appointed
contrary to the Rules, but to ex-cadre posts, were taken
initially for purposes of certain projects. Their precarious
tenure was continued from timeto time but that would not
furnish justification for treating themon the same footing
as others whose appointnents were made strictly in
accordance with Rules and who were appointed to posts borne
on the cadre of the Central Engineering Service. A .division
of these two classes of officers into separate categories
woul d renpve possible injustice to those who were appointed
to cadre posts in that, their pronotional opportunities
woul d not be blocked or hindered by ex-cadre officers who
were recruited on a large scale to nmeet an urgent necessity.
Such a classification would also ninimse the injustice
whi ch woul d otherwi se have been caused to those who were
appoi nted to ex-cadre posts. [226 C E]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 159 of 1977

(Under Article 32 of the Constitution)
AND
ClVIL APPEAL No. 1275 of 1975

Appeal by special leave fromthe Judgnent and  order
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536/ 70.

AND
WRI T PETITION NOS. 1211 of 1977 and 3795 of 1978
(Under Article 32 of the Constitution)
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In person (R 53 in W P. 159/77).

COUNSEL FOR THE PARTI ES APPEARI NG PURSUANT To NOTI CE

O P. Sharma, J. M Khanna, A Subba Rao and B. P
Singh in Wit Petition No. 159/77.

C. N Mrthy and R Vasudevan in WP. No. 1211/77 and
RR at
SI. Nos. 42-44 and 115-118 of published Notice in WP. No.
159/ 77.

Jitendra Sharmain W -P. No. 1211/77

The Judgnent of the Court was delivered by

CHANDRACHUD, C. J.-This is  a group of Wit Petitions
and an Appeal involving the questions, mainly,

(1) whether the petitioners and the appellants

recruited directly as Assi st ant Executi ve
Engi neers, Executive Engi neers, Superintendi ng
Engi neers and, may be, as Chief Engineers were
appointed ‘to regular cadres in the Mnistry of
Ship ping and Transport (Roads Wng), Governnent
of India, /or whether they were appointed to
ex-cadre posts; and

(ii) whether ‘they can be put into a separate class for

the purpose  of regulating their seniority and
pronotional ~opportunities in relation to others
who were appointed to simlar posts on the basis
of the result of the Conbi ned Engi neering Services
Exami nati on.
The petitioners and the appellants (whomwe will refer to as
the "petitioners’) were appointed after a viva voce test
only, or to use the |anguage of the current controversy,
they were appointed after being successfully interviewed by
the Union Public Service Conmission. The latter  node of
expression helps to highlight that no "exam nation" as such
was involved in their selection and appointnment as in the
case of those others who now figure in the array of
respondents.

Sone of the respondents herein, who were then working
as Assistant Executive Engineers in the Mnistry of Shipping
and Transport Il (Roads Wng), filed a Wit Petition (C W
536 of 1970) in the Delhi Hi gh Court against 51 officers,
i ncluding the present petitioners, who
214
were working either as Assistant Executive Engineers or as
Executive Engineers in the sane Wng. Their contenti on was
that the appointnent of these 51 officers being contrary to
the recruitnent rules was illegal or alternatively, that
they were appointed to ex-cadre posts and not to the
"Central Engineering Service’. It was therefore clained
that none of those officers was eligible for pronption to
the post of Executive Engineer until the respondents were
first appointed to those posts and that the respondents were
entitled to be confirmed with inmediate effect ill
preference to those officers imediately on the availability
of permanent vacanci es.

Asimlar Wit Petition (CW 537 of 1970) was filed in
the Delhi High Court by three Executive Engineers, who are
anmongst the present respondents, contending that whereas
their appointnent after passing a conpetitive examnation
held by the U P.S.C. was in accordance with the recruitnment
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rules, the present petitioners were appoint ed to ex-cadre
posts after a nmere interview, that such a method of
recruitnment was not permissible wunder the rules, that the
petitioners herein were appointed for the Iimted purpose of
assisting in the execution of certain projects and that
those who were appointed in accordance with the rules were
entitled to be treated as senior to those who were not. It
was for these reasons contended that Executive Engi neers who
were appointed by the interview nmethod can neither be
confirmed nor promoted unless and until they were brought
into the cadre and appointed to the regul ar cadre posts.

The Rules which arc alleged to have been breached by
the appoi nt nent of the petitioners were nade by the
Presi dent under the proviso to article 309 of the
Constitution. They were notified on Cctober 16, 1959 and
were called ’'the Central Engineering Service (Roads) of the
Mnistry of Transport and Conmunication . Departnent of
Transport (Roads” Wng), Cass T, Recruitnment Rules, 1959
The Rul es, evidently, did not provide for appointnment to the
Central Engineering Service-after a nere interview of a
candi date by the Union Public Service Conm ssion. But they
were anended by a notification dated August 2 1966 issued by
the President under the proviso to article 309 of the
Constitution. By the amendment, clause (d) was added to rule
3 as a result of 'which appointnments could be made 3 to the
Central Engineering /Service by direct recruitnment through
the Commi ssion in accordance with Part VI of ‘the Rules. Part
VI of the anended Rules called 'Direct recruitment by
sel ection through the Comm ssion provided that. in specia
circunstances direct recruitment by selection of suitable
candi dates, with such —qualifications, wth in ‘'such age
limts, and satisfying such other conditions as are consi-
215
dered necessary at any time in the interest of the service,
to the posts mentioned in Appendix |V, shall be nade by the
Conmi ssion by open advertisenment notw thstanding anything
contained in the rules. Certain other consequenti a
amendnments were nmade to the 1959 Rules by ‘the 1966
Anmendnent .

The question which arose for decision of the Del hi Hi gh
Court in the two wit petitions was whether the appoi ntments
of the petitioners herein, who were appointed prior to
August 2, 1966 were illegal and if not, whether they were
appointed to cadre posts or ex-cadre posts. on behalf of the
Governnment of India a counter affidavit was filed in the
Hi gh Court by Shri Harbans Singh, Under Secretary in the
M nistry of Transport (Roads Wng), denying that the
petitioners were appointed to ex-cadre posts  or that they
were treated by the Mnistry as being outside the regul ar
cadre of Engineering Service. Counsel for the Union of |ndia
submitted in the High Court that all posts of junior C ass-I
Assi stant Engi neers Consultant (as the Assi st ant Executive
Engi neers were then called) created in the Mnistry of
Transport, Roads Wng, were posts in the service properly
so-cal | ed whether the appointnments were nade on a pernanent
basis or tenmporary basis. Counsel for sone of the
petitioners contended in the H gh Court that the anendnent
made in 1966 to the 1959 Rules was retrospective and
therefore the appointments of the petitioners could be
consi dered to have been made in accordance with the rules to
the posts borne on the cadre of the Engi neering Service.

The Del hi Hi gh Court was faced with a problem of
priorities. If it were to accept the Governnment of India's
contention that the petitioners were appointed to cadre
posts, their appointnents might have been required to be
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treated as illegal since appointnents to posts borne in the
cadre could not be mmde by the interview nethod under the
1959 Rules. Any finding or indication to such effect woul d
have paved the way for a challenge to the very legality of
the petitioners’ appointments and eventually to their exit
fromthe Engineering Departrment altogether. On the other
hand, accepting the respondents’ contention that all of them
had to be confirmed and prompoted in preference to the
petitioners would, while legalising t he petitioner’s
appoi ntnents? virtually amunt to denial of promtions to
themin hi gher posts.

By its judgment dated Septenber 28, 1973 a Division
Bench of the Delhi High Court held that the Rules of 1966
had no retrospective operation. Relying upon a decision of
this Court in R N Nanjundappa v. T. Thinnmaiah and Anr. the
H gh Court further held
216
that in any case, an illegal -appointnment could not be
regul arised by making a rule under the proviso to Article
309 of the Constitution. But in order to save the
petitioners’ appointnents fromthe challenge of illegality,
the High Court rejected the Governnent’'s contention that
they were appointed to cadre posts in the Centra
Engi neering Service. It ~held that the petitioners were
appointed to tenporary posts wthout any right to becone
per manent, for the purposes of proj ects like t he
I nternational Devel opnent Associ ation Loan Pr ogr anme,
Emergency Road and Bridge W rks Progranme and Lateral Road
Project and Strategic Roads Wrk. Since the tenmporary
appoi ntnents of the petitioners were outside the service and
agai nst ex-cadre posts, rule 3 of the 1959 Rules was
regarded as having no application and therefore, the
petitioners’ appointnents could not in any way be said to be
illegal. The High Court relied upon a decision of this Court
i n Chanpakl al Chimanl al Shah v. The Union of India and held
that the Governnent has to enploy tenporary servants to
satisfy the needs of urgent | contingencies and  such
appoi ntnents are perfectly legitimte. So long  as such
temporary servants work agai nst ex-cadre posts and are even
promoted to higher ex-cadre posts, no nenber of the Service,
according to the Hgh Court, could have a justifiable
gri evance.

While the wit petitions were being argued in the H gh
Court, orders expressed in the name of the President were
i ssued on August 28, 1973 by which persons appointed as
Assi stant Executive Engineers on the basis of interviews
held by the UP.S.C. were to be ’'deened to ~have been

i nducted’” into the Engineering Service as Assi st ant
Executive Engineers wth effect from August 2, 1966. On the
sanme date, provisional joint-seniority lists were issued
separately for different categories of Cass | “Technica

Gazetted officers in the Roads Wng of The Mnistry and
representations from the concerned officers were invited
within a period of one nmonth. The parties requested the High
Court to dispose of the wit petitions without taking into
consideration the effect and legality of the Presidentia
order dated August 28, 1973 and the provisional seniority
lists circulated on that date. Accordingly, the H gh Court
di d not pronounce upon the same.

In CW 536 of 1970 filed by 4 Assistant Executive
Engi neers who were appointed by conpetitive exam nation
agai nst 4 Executive Engineers and 47 Assistant Executive
Engi neers who were appointed be the interview method, the
H gh Court passed the followi ng order: -

"To summarise the position, it may be stated that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 16

respondents 2 to 52 were not appointed to the Service

or to
217

any posts borne on the cadre of the Service. Their
appoi ntnents were to ex-cadre posts and outside the
Service and those appointments were valid. The orders
by which respondents 2 to 6 were pronpted as Executive
Engi neers are not liable to be quashed as it coul d not
be shown that the pronotions were nade to the posts
borne on the cadre of the Service or that as a result
of those promotions the respondents canme to be
appointed to the Service. Their initial appointments 35
wel | as pronotions have been outside the service and
not to any posts borne on the cadre of the Service.
There is also no question of giving any directions for
not pronoting any of ~ the respondents to the posts of
Executive Engineers  so long as the pronotions are not
to posts borne on the cadre of the Service. As
respondents 2 to 52 were not appointed to the Service
or t'o ~any posts borne on the cadre of the Service, the
only relief to which  the petitioners are entitled is
that the Union of Indiashall not, so long as the said
respondents are ~not legally appointed to the Ser- vice
or to any posts borne on the cadre of the Service,
treat them as having been appointed to the Service or
pronmbte them to any posts that may be included in the
cadre of the Service."

C.W 537 of 1970 was filed by 3 Executive Engineers
agai nst 1(3 Executive Engi neers, 2 of whom were promoted as
Superi ntendi ng Engineers. All-the three petitioners in that
wit petition were appointed by conpetitive exam nation, two
in 1957 and one in 1958, that is to say, before the naking
of the 1959 Rul es. Respondents 2 to 11 to that wit petition
were appointed by the, interview nmethod. The question
whet her the petitioners in ‘that wit petition, having been
appointed prior to 1959 Rules, could be deemed to have been
appointed to the regular cadre of the Central Engi neering
Service was not considered by the H gh Court since the
legality of their appointnent was. not in issue. Wile
di smissing the wit petition the H gh Court held.

"As respondents 2 to 11 were not appointed to the
service and no posts have so far been declared to be
posts borne on the cadre of the Service it follows that
they are hol ders of ex-cadre posts outside the Service.
The promotion of any one of themto the higher post of
Pl anning officer or Superintending Engineer cannot
legally be objected to by the petitioners. Even if
sonehow the petitioners can be regarded to have been

218

appointed to the Service, as was asserted on 'their

behal f, still respondents 2 to 11 having been-directly

sel ected as Executive Engi neers agai nst ex-cadre posts
can in their turn aspire for pronotion to higher ex-

cadre posts.. Ce e .. The appoi nt nent s of
respondents 2 to 11 to ex-cadre posts, were in no way
invalid."

In both the wit petitions the Hgh Court nade a
significant observation, to which events leading to the
present proceedings may perhaps be traced, that if it was
desired by the CGovernment of India, that persons who were
appoi nted agai nst ex-cadre posts should al so becone nmenbers
of the regular Service, the service shall have to be
reconstituted by providing, anmongst other natters, for the
initial constitution of the Service, future recruitnent and
determ nation of inter se seniority.
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On May 31, 1974 the Governnment of India in the Mnistry
of Shipping and Transport (Roads Wng) issued a Menorandum
saying L that in view of the judgnents of the Hi gh Court in
the two wit petitions, the provisional inter se Seniority
Lists dated August 28, 1973 of all dass | Technica
Gazetted officers appointed to the various grades in the
Roads W ng were being withdrawn and cancel |l ed.

On the same date, that is, on My 31, 1974 the
President issued a Menorandum in each individual case
cancelling the orders issued under an earlier Menorandum
dat ed August 28, 1973. By the latter Menorandum orders were
issued in each individual case that officers appointed by
the interview nethod will. be deemed to have been inducted
into Central Engineering Service (Roads) Class | Service as
temporary officers in the particular grade with effect from
August 2, 1966 being the date on which the 1959 Rules were
amended so as to provide for -~ appointment by the interview
nmet hod. The Menorandum of May 31, 1974 contains a recital to
the effect that it had becone necessary to issue it in view
of the judgment of the Del hi High Court in Wit Petition No.
536 of 1970 holding that the Assistant Executive Engineers
could not be treated as having been appointed to any post
borne on the cadre of ‘the Central Engi neering Service.

On March 1, 1976 the Government of India issued a
Notification saying that having regard to the judgnents of
the High Court in Cwvil Wit Petitions 536 and 537 of 1970,
the Government after a nost careful” consideration had
decided to set up 2 Services for Technical Class | officers
of the Roads Wng, one to be called the Central Engi neering
Service (Roads), Goup A conprising of officers appointed
by the nethod of exam nation/pronotion, and the other, to be
cal l ed the
219
Central Engineering Pool, Goup A, conprising of officers
appoi nted by the method of interview  The recruitment Rules
for the two Ser vices were published in the issue of the
Gazette of India, dated February 28, 1976. Two Li'sts, one
showi ng the nanes of officers appoint ed to the two Services
on the date of the conmencenent of the new Rules and the
other showing the inter se seniority of the officers of the
two Services, were circulated to the officers concerned wth
a request to bring to the notice of the Governnent  any
factual errors or omissions and to submt representations,
if so advised, against the proposed Seniority Lists within
one nont h.

W will notice the relevant rules before proceeding to
consider the validity of the petitioners’ contentions.

On Cctober 16, 1959, the President in the exercise of
powers conferred by the proviso to article 309 of the
Constitution made rules called 'the Central Engineering
Service (Roads) of t he M nistry of Transport &
Conmuni cati ons, Departnent of Transport (Roads Wng) C ass
I, Recruitment Rules, 1959'. At the tinme of promul gation of
these Rul es, Assistant Executive Engineers used to be called
Assi stant V Engineers Consultant and Executive Engi neers as
Di visional Engineers Consultant. Part Il of +the Rules
containing rules 3 to 5 dealt with the nethod of recruitment
to the Central Engineering Service (Roads). Rule 3 provided
that Recruitment to the Service shall be nade by any of the
following three methods: (a) By conpetitive exam nation m
accordance with Part 1l of the Rules; (b) by pronotion in
accordance with Part |1V of the Rules; and (c) by transfer of
an officer in Government service in accordance with Part V
of the Rules. Rule 4 (b) provided that no appoi nt ment shal
be made to the Service or to any post borne on the cadre of
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the Service by any nethod not specified in rule 3. By rule
4(c) CGovernnent was given the power to determine, subject to
the provisions of sub-rule (3), the nmethods of recruitnent
to be enployed for the purpose of filling any particul ar
vacancy in the Service or such vacancies therein as may be
required to be filled during any particular period and the
nunber of candidates to be recruited by such nmethod. Rule
4(d) provided for reservation in the ratio of 2/3: 1/3 to
Assistant Engineers Consultant and Assistant Engineers,
Gade | (Class Il) respectively in the matter of pronotion
to or for selection for the post of Divisional Engineer
Consultant. Rule 4(d) contained an inportant qualification
to the effect that if sufficient nunmber of suitable
candi dates were not available for pronotion fromthe grade
of Assistant Engineer ~Consultant and Assistant Engineer
Gade | to the grade of Divisional Engineer Consultant, the
remai ni ng vacancies in the grade of Divisional Engineer
Consul tant were “to be filled by transfer in accordance with
Part V of 'the Rul es.
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Part-11l ~of the Rules containing rules 6 to 18 dealt
with recruitment to the Service by conpetitive exam nation
Part 1V containing ‘rule 19 dealt wth recruitnent by
promotion to the grade of Divisional Engineer Consultant,
Class |. Sub-rule (2) of rule 19 provided that if sufficient
nunber of officers were not available to fill the quota of
either of the two categories nentioned in-rule 19 (1) (i)
the remaining vacancies in each category were to be filled
either in accordance with Part V-of the Rules or through the
Conmi ssi on.

Part V of the Rules which dealt with recruitnment by
transfer of an officer in Governnent service provided that
the Government nmay, in special cases and after consulting
the Conmi ssion where such consul tationwas necessary under
the Union Public Service Conmi ssion (Exenption from
Consul tation) Regul ations, transfer or take on deputation an
officer in Government service in India to a post borne on
the cadre of the Service.

On August 2, 1966 the Rules of 1959 were anended in
exerci se of powers conferred by the proviso-to article 309
of the Constitution. The first significant amendnent made in
1966 was the addition of clause (d) to rule 3 of the 1959
Rules. By that clause an additional nethod or recruitnent
was provided, nanely, 'By direct recruitnent through the
Commi ssion in accordance with Part W'~ of the Rules.
Consequenti al anendrments were nade to clauses (c) and (d) of
rule 4 of the 1959 Rules. By rule 4 of the Amendnent Rul es,
the concluding words "or through the Conm ssion” of _rule
19(2) of the 1959 rules were onmtted. Lastly, a new part,
Part VI, was added to the 1959 Rules under the heading
"Direct recruitnent by selection through the Commi ssion”.
The newly added Part VI provided that-

In special ci rcunst ances, direct recruitnent by

sel ection of sui tabl e candi dat es, with such

qualifications, within such age limts, and satisfying
such other conditions as are considered necessary at
any time in the interest of the service, to the posts
mentioned in Appendix |V, shall be nmade by the

Conmi ssi on by open adverti senent not wi t hst andi ng

anyt hing contained in these rules.

The Central Engineering Pool Goup 'A of the Mnistry
of Ship ping and Transport (Roads Wng) Rules, 1976 and the
Central Engineering Service (Roads) Goup 'A of the
M nistry of Shipping and Transport (Roads Wng) Rules, 1976
made under the proviso to article 309 of the Constitution
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were notified on February 24, 1976. W will refer to the
former as the "Pool Rules’ and to the l|atter as the 'CES
Rul es’ .
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Turning first to the Pool Rules, rule 2(a) defines
"Pool " as the "Central Engi neering Pool, Goup A
constituted under rule 3". Rule "' (e) provides that "Regul ar
conti nuous Service" nmeans service rendered on a continuous
basis after regul ar appoi nt nent to a grade on the
recomendati ons of the Departrmental Pronotion Conmittee, or
in consultation with the Comm ssion, as the case may be.

Part 1l of the Pool Rules which deals wth the
constitution of the Central Engineering Service Goup 'A
provi des that there shall be constituted a pool, to be known
as the "Central Engineering Pool Goup 'A ", consisting of
persons appointed to the Roads Wng by the conpetitive
sel ections by the nethod of interviewthrough the Comm ssion
bef ore the comencenent of the Pool rules The note appended
torule 3 contains a clarification to the effect that the
regul ar conti nuous service of the officers in the respective
grade in the Mnistry of Shipping and Transport (Roads W ng)
prior to their appointnment to the Pool will count for the
pur poses of qual i fyi ng service for pronoti on and
confirmation in the Pool iin the grade of Assistant Executive
Engi neers, Executive “Engineers, Superintending Engineers
and, Chief Engineers (Level | and Level Il posts). By rule
S, the authorised strength of the various grades of posts in
the pool shall be such as may be determ ned and notified by
the Governnent from tine to time, provided that the
CGovernment may, for reasons to be recorded in witing and in
consultation with the Conm ssion, keep in abeyance such
nunber of posts in such grades as are included in the table
below rule 4 and operate them as "isol ated posts" outside
the Pool. Appointnents to the "isolated posts" are  to be
made by selection- or pronotion, as the case nmay be, on the
recomendati on of a duly constituted Departnental Pronotion
Conmittee, from an integrated list of officers working in
the next lower grade in the Pool and in the Centra
Engi neering Service (Roads), Goup 'A . The list is to be
drawn up on the basis of the Ilength of their ~regular

conti nuous service in their respective gr ades. The
qual i fying service for promption is the same as laid dowm in
Part 11l. By rule 6, recruitnment to the grades of Executive

Engi neer, Superintending Engineer and Chi ef Engi neer (Leve
Il and Level 1) in the Pool shall be made by pronotion in
accordance with Part I11, provided that a vacancy - in these
grades, whenever it occurs, shall first be filled by
transfer of an officer of the Pool hol ding a correspondi ng
post in the "isolated category of posts" in accordance with
the proviso to rule 5.

Part 11l of the Pool Rules deals with recruitnment by
pronoti on to t he gr ades of Executi ve Engi neer
Superi nt endi ng Engi neer and Chi ef

222
Engi neer. These pronotions are required to be nade on the
recomendati ons of the Departnmental Pronotion Committee

The CES Rul es contain provisions governing appoi ntnents
to the Central Engineering Service as contrasted wth
appointnents to the posts in the Pool. By rule 3 of the CES
Rules a new Service called the "Central Engineering Service

(Roads), Goup 'A " is constituted of (a) persons who were
hol ding posts in the various grades included in the Centra
Engi neering Service (Roads) Class | imediately before the

conmencenment of the 1959 Rules, (b) persons who were
appointed to the old Service on or after the date of
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commencenent of the 1959 Rules, except those who have been
appointed to the Pool Service and (c) persons who nay be
appointed to the new Service after the comencenent of the
new Rules. Rule 3 (3) contains a proviso regarding isolated
posts which is simlar to the proviso to rule 5 of the Poo
Rules. By rule 3 (4), recruitnent to the Service after the
initial constitution thereof has to be nade either by
conpetitive exanmination or by pronotion or by selection or
by transfer or deputation of an officer in Governnent
service or by direct recruitment through the Comm ssion. The
proviso to this sub-rule says that a vacancy in the grades
of Executive Engineer, Superintending Engineer and Chief

Engi neer (Level |1 and ‘Level 1), whenever it occurs, shal
first be filled by the appointnent of an officer of the
Service holding a corresponding post in the "isolated
category of posts" in accordance with the proviso to sub-
rule (3).

The validity of these rules is assailed before us in
these Wit Petitions and the Appeal. The mmin grievance of
the petitioners is that though they were appointed to their
posts | ong before the contesting respondents, they will rank
much below the latter in the Ilist of seniority and wll
consequently be denied pronotional opportunities to the
hi gher posts. It is contended on behalf of the petitioners
that their segregationinto a separate class called the Poo
is totally unscientific and is in violation of the
provisions of articles 14 and 16 of the Constitution. The
petitioners made no grievance against the creation of the
category of 'isolated posts’ but their contention is that
the classification nmade between the Pool officers and the
Service officers is discrimnatory and bears nexus with the

object to be achieved by it. |If the object of the
classification is to ensure higher efficiency in the Centra
Engi neering Service, it is contended that the petitioners,

who have rendered neritorious service for the past many
years and for |onger peri ods t han The cont esting
respondents, cannot’ be put into a separate class thereby
denying to them an equal opportunity for pronotion‘to higher
posts along wth those junior officers who are put into the
cl ass of Service
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Oficers. Shri Chitale, who |ed the argunent on behalf of
the petitioners, denmonstrated to us by a conparative

exam nation of the allocation of posts nmade by the
Covernment to the two categories in the exercise of the
power conferred upon it by the 1976 Rules, that’' whereas, 15
posts of Superintending Engineers are available for 19
Executive Engineers in the Service Class, inso far as the
Pool officers are concerned only 17 posts in the grade of
Superi nt endi ng Engi neer have been allocated for as many as
69 Executive Engineers. Qut of 15 posts of Superintending
Engi neers available for the Service category, 13 are put in
the Service class and 2 in the isolated category. Qut of 17
posts of Superi ntendi ng Engi neers avail able for  Poo
officers, 8 are put inthe Pool and 9 in the isolated
category. This broadly is the grievance or the petitioners.
As against this, Shri Lalit appearing on behalf of the
Union of India contends that the judgnment rendered by the
Del hi High Court in the two wit petitions left no option to
the Governnent save to classify The petitioners in a
separate category. Counsel says that in spite of the
contention of the Government that the petitioners were
appointed to cadre posts in the regular Service, the Delh
High Court held in the wit petitions that petitioners were
appointed to ex-cadre posts and that if their appointments
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were to be treated as having been made to cadre posts, the
appoi ntnents would be illegal, being in contravention of the

rules then hl force. The High Court having held that the
petitioners were appointed to ex-cadre posts, thereis a
valid basis for classifying the petitioners in a separate
category qua ot hers whose appoi ntnents were nade in
accordance with the rules. It is denied on behalf of the
CGovernment that any substantial prejudice is likely to
result to the petitioners on account of the classification
made by the 1976 Rules. In fact, Shri Lalit urged as one of
his strongest points that granting everything in favour of
the petitioners, the classification did not bring about such
hostile discrimnation against the petitioners that this
Court should take notice of it. It is argued that it is not
the 1976 Rules which have created two distinct classes but
such cl asses existed independently or the rules, by reason
of the fact that persons |ike the petitioners were appointed
contrary to the rules while the contesting respondents were
appointed  in conformity wth the rules. There is no
obligation on the Governnent, it is contended, to integrate
two distinct —and different classes of enployees in order to
bring about equality between them

Shri H B. Datar appearing for sonme of the contesting
respondents supported the argunents advanced on behalf OF
the Government of |India and contended that since the
appoi ntnents of the petitioners who
224
were appointed by the interview nethod were at any rate
under a cloud the Governnent was driven to classify them
separately in order to protect their tenure which was
essentially precarious and i nsecure. The obj ect of
classifying the petitioners separately, far from being to
subject them to hostile discrimnation, is to confer upon
thema status which could easily and justifiably be denied
to them The Governnment, according to Shri Dadar, has been
nore than fair to the petitioners firstly, by condoning the
illegality which had crept into their appointnments and
secondly, by allocating to thema sufficient nunber of posts
of pronmotion. No grievance could be nmade by the petitioners
that the Government is generous but not generous enough

We are not disposed to accept Shri_ Chital e’ s contention
inits entirety that any great prejudi ce has been occasioned
to the petitioners as a result of the classification nade by
the 1976 Rules. Qut of 4 posts of Superintendi ng Engi neers,
the Pool officers are occupying 27 whereas the Service
officers hold 13 only. The break-up is as follows. out of
these 40, 19 are placed in the isolated category. These |g
posts and 8 posts of Superintending Engineers in the Poo
are occupied by the Pool officers. There is a historic
reason for this state of affairs. Recruitnent on a very
| arge scale was made by the interview nethod in 1962, 1964
and 1965 for the execution of the International Devel opment
Associ ation progranme, Enmergency road and bridge works
programe, Lateral Road Project and Strategic Road works in
Guj arat and Raj asthan. Mdst of the petitioners have a | onger
standing, though not in the regular cadre, and naturally
they are occupying even the two posts in the isolated
category which are nmeant for officers belonging to the
regul ar cadre.

It is also necessary to renenber, while assessing the
strength of the petitioners’ gri evance of hostil e
discrimnation that the so called Pool created by the 1976
Rul es consists of stagnant water. There is going to be no
fresh recruitnent to the Pool posts and therefore,
allocations to the Pool will always be shared by a definite
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and predictable nunber of officers. On the other hand, the
other wing is a Iliving and growing service to which
recruitnment will continue to be nmade in years to cone.
Allocations to that wing wll of course have to be in pro
portion to the total number of officers working therein but
in the very nature of things there are budgetary constraints
on the creation of additional posts.

Even though this is so, we are unable to accept the
contention that persons holding simlar posts and having
simlar responsibilities to discharge can be classified into
different categories for the nmere reason that some of them
were recruited directly by the interview nmethod and sone
were recruited directly on the result of a com
225
petitive examination. Wre it permssible to make such
classifications, ingenuity may suggest the nature of
curriculum in di fferent years as t he basi s of
classification. If subjection to different kinds of tests as
a condition of eligibility produces qualitative difference
in the ability of persons recruited to simlar posts, it nmay

per haps becone necessary to [im t t he pronoti ona
opportunities, in regard to the relatively higher posts, to
those whose abilities are remarkably higher. But, it is

nobody’ s case and the Government has made no grievance that
the petitioners who were appointed by the interview nethod

are in any way inferior in abi lity, efficiency or
educational qualifications to those who were appointed after
a witten conpetitive exam nation In the matter of

experience too, the petitioners are in no way inferior to
the contesting respondents.

Both the sides urged, though for different  reasons,
that at |least sone of the Executive Engineers can be
justifiably treated differently. On behal f of the Governnent
Shri Lalit wurged that 10 out of 69 Executive Engi neers from
the 1962 batch were parties to the Delhi H gh Court judgnent
in Wit Petition 536 of 1970 (out of which G vil Appeal 1275
of 1975 arises). The Del hi Hi gh Court having held that their
appoi ntnents are to ex-cadre posts, no grievance, it is
urged, can be nade by themat any rate, if they are treated
differently. On the other hand, Shri Chital e contended that
the appoi nt ment of those Executive Engineers was .in
accordance with rule 19(2) of the 1959 Rules since they were
appoi nted because no one was available fromthe Depart nment
for being pronoted as Executive Engi neer

W do not want to add to the confusion in-whichthese
matters, |ike Mdst of the service matters abound, by putting
our seal of approval on a sub-classification anongst
Executive Engi neers depending on whether their appointnents
were within or without the scope of rule 19(2). It is- in the
interest of all concerned to evolve a uniform pattern which
will, in so far as is reasonably possible, cause'injustice
to none.

Though cl assification which proceeds nerely on the
basis that G certain persons were recruited after going
through one test and certain others after going through
anot her test woul d be unscientific. it cannot be said on the
facts of the instant case that there can be no valid basis
or justification for classifying the various officers of the
Roads Wng into separate categories. As we have stated
earlier, the appointments of sone of the petitioners and
sone of the respondents were nade in violation of the rules
which were in force at the relevant tine. It is in respect
of that class of person that the Del hi H gh
226
Court was driven to hold that they nust be deened to have
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been appointed to ex-cadre posts. Persons for whose
appoi ntnents the necessary |egal sanction was wanting, were
liable to be put out of enploynment but in order to prevent
any such harsh consequence, the Delhi H gh Court came to
record the finding that they nust be held to have been
appoi nted to ex-cadre posts. T. hat finding nust be taken to
have been affirmed in these proceedings, wth the result
that no action will Ilie hereafter for a declaration or any
simlar relief asking that their appointnments are illegal
But, the fact remains that persons who were appointed
contrary to the rules but to ex-cadre posts were taken
initially for purposes of certain projects to which we have
already referred. Their pre carious tenure was continued
fromtinme to tine but that wll not furnish justification
for treating themon the same footing as others whose
appoi ntnents were made strictly in accordance with the rules
and who were appointed to posts borne on the cadre of the
Central Engi neering Service. A division of these two cl asses

of officers into separate categories will renove possible
injustice to those who were appointed to cadre posts in
that, their pronotional opportunities will not be bl ocked or

hi ndered by ex-cadre officers who were recruited on a |arge
scale to meet an urgent necessity. Such a «classification
will also mnimse the injustice which would otherw se have
been caused to those who were appointed to ex-cadre posts.

Taking all rel evant aspects of the nmatter into
consi derati on we propose to pass the following order which
it must be stated, was discussed by us quite at some |ength
with all the | earned counsel appearing in the case. In
fairness to themwe nust say that the order which we propose
to pass does not proceed fromtheir consent though they have
hel ped to shape it.

(1) Al persons appointed in accordance with any
of the nodes of appointnent prescribed by
rule 3 or rule 19(2) of the 1959 Rul es nust
be taken to have been appointed to the
regular cadre of ' the Central Engineering
Service. It will not be permssible to
classify them separately as 'pool’ officers
or other w se.

(2) Those whose appointnents are not in
accordance wth any of the nodes of
appoi ntnent prescribed by rule 3 or rule
19(2) of the 1959 Rules, shall betaken to
have been appointed to ex-cadre
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posts. Such persons may be classified into a
separate category fromthose referred to in
cl ause (1) above

(3) The Central Governnent will scrutinise the
cases of all persons involved in the present
proceedi ngs, who have been placed in the
"pool’. The CGovernment shall, upon . such
scrutiny, decide whether the appointnent in
each particular case was made in conformty
with rule 3 or rule 19(2) of the 1959 Rul es.
Al'l persons concerned may, if they so desire,
subm t their representations to the
authorities concerned before 1st Cctober,
1979. On consideration of the representations
and upon exam nati on of t he rel evant
material, the Central CGovernnent shall make a
decl arati on before 1st January, 1980 whet her
any and which appointment was in accordance
with rule 3 or rule 19(2) of the 1959 Rul es
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and which was agai nst the sane. The
classification of the officers concerned
under clauses (1) and (2) above will depend
upon and be governed by the declaration to be
made by the CGovernnent.

(4) Cases of all persons, who according to the
declaration to be made by the Governnent are
wongly placed in the ’'pool’, shall be
reviewed by the Governnent or by the
appropriate authority as the case may be.

However, all pronotions made prior to 31-5-
1974 will remain undi sturbed. Pronotions made
after that  date shall be reviewed by the

appropriate authority, as expeditiously as
possible, in ‘the light of the declarations
made by the Government so as to give to such
of ficers the pronotions which are due to
them

Thi s ‘order takes note of the grievance of those persons

al so who ‘have been placed inthe ’'pool’ but who contend that
they have been wongly  included  therein, since their
appoi ntnents were in accordance with the 1959 Rules as they
stood at the time of their recruitnent.

The Wit Petitions and the Appeal shall stand di sposed
of in, terns of this order. There will “be no order as to
cost s.

N. V. K
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