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S.B. SINHA, J :

1. Wi ch would be the appropriate court for the purpose of filing of an
award by the arbitrator is the question involved herein.
2. The said question arisesin the follow ng circunmstances:

Respondent herein admittedly was a contractor of the appellant.
Di sputes and differences having arisen between the parties, the arbitration
agreenment was i nvoked. An arbitrator was appoi nt ed.

The parties hereto raised their clainms and counter-clains before the
arbitrator. He made an award of Rs.18,97,729.37 in favour of the
respondent.

3. A question of |aw was raised when the matter ultinmately cane up
before the court arising out of the proceedings for naking the said award a
rule of the court, and this Court in its judgment dated 29.08.2003 [since
reported in (2003) 8 SCC 154], while setting aside the award, directed:

"40. However, as noticed hereinbefore, this case
stands on a different footing, nanely, that the
arbitrator while passing the award in relation to
some itenms failed and/or neglected to take into
consi deration the rel evant clauses of the contract,
nor did he take into consideration the rel evant
materials for the purpose of arriving at a correct
fact. Such an order would anmount to msdirection
in |law

41. W are, therefore, of the opinion that the
matter requires reconsideration. Having regard to
the facts and circunstances of this case and
particularly keeping in viewthe fact that the matter
relates to pure interpretati on of docurment which
gives rise to question of law and in stead and in
pl ace of renmitting the matter to the naned
arbitrator, we would direct that the disputes in
relation to Claimltens 3, 7 and 11 be referred to
the Hon'ble M Justice D.N. Prasad, a retired
Judge of the Jharkhand Hi gh Court on such terns
and conditions as may be nutual ly agreed upon by
the parties. The learned arbitrator is requested to
consider the desirability of making his award as
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expedi tiously as possible keeping in view the fact
that the matter has been pending for a long tine."

4. Before the | earned arbitrator, three clains were raised by the
respondent, viz., CaimltemNos. 3, 7 and 11. CdaimltemNo. 3 related to
extra itens which has been rejected. CaimltemNo. 7 related to | oss of
profit. Respondent raised a claimof Rs. 27,77,714/-; an award of Rs.

12,20, 289/- was nade. So far as Claimltem No. 11 is concerned, which
related to the escalation of materials, an award of Rs. 90, 005/- was made. It
appears that before the arbitrator parties agreed that the award be fil ed
before this Court.

However, an objection has been filed by the appellant wherein inter

alia the jurisdiction of this Court to entertain the objection filed under the
Arbitration Act, 1940 (for short "the 1940 Act") has been questi oned.

5. I ndi sputably, the 1940 Act will apply in this case.

6. Section 2(c) of the 1940 Act read as under
\0232.  In this Act, unless there is anything
repugnant' in the subject or context, -

* k% % * % % * k% %
"' Court’’ means a Civil Court having jurisdiction
to decide the questions form ng the subject-matter
of the reference if the same had been the subject-
matter of a suit, but does not except for the
purpose of arbitrati on proceedi ngs under Section
21 include a Snall Cause Court;\024

7. Al 'though strictly, it is not necessary but we may al so notice the
change in the definition of the term"court" brought in by the Parlianment in
Arbitration and Conciliation Act, 1996 as contained in Section 2(1)(e)
therein which reads as under

\0232. (1) In this Part, unless the context otherw se

requires, -
* k% * k% * k%
(e) "Court" means the Principal Cvil Court of

Oiginal Jurisdiction in a district, and includes the
Hi gh Court in exercise of its ordinary original ciuvi
jurisdiction, having jurisdiction to decide the
guestions form ng the subject-matter of the
arbitration if the same had been the subject-matter
of a suit, but does not include any civil court of a
grade inferior to such Principal Cvil Court, or any
Court of Small Causes;\024

8. It is nowa trite |aw that whenever a term has been defined under a
statute, the same should ordinarily be given effect to. There cannot,

however, be any doubt whatsoever that the interpretation clause being

prefaced by the words "unless there is anything repugnant in the subject and
context" may in given situations lead this Court to opine that the |egislature
intended a different neaning. [See State of Maharashtra v. |Indian Medica
Associ ation and Gthers (2002) 1 SCC 589 and Pandey & Co. Builders (P)

Ltd. v. State of Bihar and Another (2007) 1 SCC 467]

9. Wi | e determi ning such a question, the court ordinarily again nust
preserve the right of a party to prefer an appeal. A right of appeal is a

val uabl e right and unless there exist cogent reasons, a litigant should not be
deprived of the same. It is a statutory right.

10. Wth the aforenmenti oned background, we may notice a few precedents
operating in the field.

In State of Madhya Pradesh v. M's. Saith and Skelton (P) Ltd. [(1972)
1 SCC 702], apart fromappointing the arbitrator, this Court extended the
time for making the award. It was held that this Court would be entitled to
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entertain an application under Section 14(2) read with Section 30 of the
1940 Act stating:

"18. According to M Shroff the Award shoul d

have been filed, not in this Court, but in the Court
of the Addl. District Judge, Mandsaur, as that is
the Court which will have jurisdiction to entertain
the suit regarding the subject-matter of the
reference. W are not inclined to accept this
contention of M Shroff. It should be noted that the
openi ng words of Section 2 are "In this Act, unless
there is anything repugnant in the subject or
context". Therefore the expression "Court" will

have to be understood as defined in Section 2( c )
of the Act, only if there is nothing repugnant in the
subj ect or context. It is in that light that the
expression "Court" occurring in Section 14(2) of

the Act - wi |l have to be understood and interpreted.
It was thi's Court that appointed Shri V.S. Desai, on
January 29, 1971, by consent of parties as an

arbitrator _and to make his Award. It -will be seen
that no further directi ons were given in the said
order which will indicate that this Court had not

divested itself of its jurisdiction to deal with the
Award or matters arising out of the Award. In fact
the indications are to the contrary. The direction in
the order, dated January 29, 1971, isthat the
arbitrator is "to nmake his Award". Surely the |aw
contenmpl ates further steps to be taken after the
Award has been made, and quite naturally the

forum for taking the further action is only this
Court. There was also direction to the effect that
the parties are at liberty to apply for extension of
time for nmaking the Award. In the absence of any

ot her court having been invested w th such
jurisdiction by the order, the only conclusion that
is possible is that such a request nmust be made

only to the court which passed that order, nanely,
this Court."

It was furthernore observed:

"21. in &@. A C. Nachiappa Chettiar v. C. A C
Subramani am Chetti ar the questi on arose whet her

the trial court had jurisdiction to refer the subject-
matter of a suit to an arbitrator when the decree
passed in the suit was pendi ng appeal before the

H gh Court. Based upon Section 21, it was urged
before this Court that the reference nmade by the
trial court, when the appeal was pending, and the
award made in consequence of such reference,

were both invalid as the trial court was not
conpetent to make the order of reference. This
Court rejected the said contention and after a
reference to Sections 2( ¢ ) and 21 of the Act held
that the expression "Court" occurring in Section 21
i ncludes al so the appellate court, proceedings
before which are a continuance of the suit. It was
further held that the word "suit" in Section 21

i ncl udes al so appel |l ate proceedings. In our

opi nion, applying the anal ogy of the above

deci sion, the expression "Court" occurring in
Section 14(2) of the Act will have to be understood
in the context in which it occurs. So understood, it
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follows that this Court is the Court under Sect ion
14(2) where the arbitration Award could be validly
filed."

11. The said principle was reiterated in Ms. Guru Nank Foundation v.
Ms. Rattan Singh and Sons [(1981) 4 SCC 634] wherein it was opi ned:

"18\005By the decision of this Court in the appea
the 2nd respondent was renpved as arbitrator and
the 3rd respondent was appoi nted as sole
arbitrator. Indisputably, therefore, the arbitrator
was appointed by this Court. The order appointing
the 3rd respondent as arbitrator gave a further
direction that the arbitrator shall enter upon the
reference within 15 days fromthe date of the

Order of the Court and he should try to dispose of
the sanme as expeditiously as possible. The fina
Order was that the appeal was disposed of in terns
her ei nabove indicated. A contention that thereafter
this Court was not in seisinof the matter was urged
relying upon the fact that the appeal was di sposed
of by the Order of the Court and that there was no
further proceeding before this Court. This
contention has nerely to be stated to be rejected,
as wWill be presently pointed out. After the di sposa
of the appeal, CVMP No. 896 of 1977 was presented

to this Court for clarification and/ or nodification
of the Order of the Court dated January 5, 1977.
This Court by its Order dated February 10, 1977,
gave further directions and a specific time-limt
was fixed by this Court directing the 3rd
respondent as arbitrator to conclude the
proceedi ngs within four nonths fromthe date of

O der of the Court. Even with regard to the

conduct of proceedings this Court directed that the
3rd respondent should proceed with the reference
fromthe stage where it was left by the 2nd
respondent and that not only that he may permt
additional evidence to be |led but he nust consider
t he pl eadi ngs and evi dence al ready pl aced before
the previous arbitrator. This will indisputably show
that this Court had complete control over the
proceedi ngs before the arbitrator."

12. Both the aforenenti oned deci sions, therefore, proceed onthe basis

that the court had conplete control over the proceedings of the arbitrator. In
the instant case, however, the matter canme up before this Court whence an
arbitrator had al ready been appointed and an award had been made. An
arbitrator was appointed by this Court while setting aside the said award
particularly in view of the fact that construction of the contract was i'n
question. The court did not and could not retain any control over the
proceedi ngs of the arbitrator.

13. Thus, a distinction nust be borne in mnd in a case where this Court
had no control over the proceedings and the case in which control of
proceedi ngs of the arbitrator had been retained. 1In the forner case, having

regard to the definition of the term"court" as contained in Section 2(c) of
the 1940 Act, award rust be filed before a court which has the requisite
jurisdiction thereover.

14. We nmay notice that such a view has been taken by this Court in
Nati onal Al uminium Co. Ltd. v. Pressteel & Fabrications (P) Ltd. and
Anot her [(2004) 1 SCC 540] stating:

"9\ 005l n regard to the forum before which the
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application for nodification or setting aside the
award is concerned, we find no difficulty in
conming to the conclusion that in view of the

provi sions of Section 34 read with Section 2( e ) of
the 1996 Act it is not this Court which has the
jurisdiction to entertain an application for

nodi fication of the award and it could only be the
principal civil court of original jurisdiction as
contenpl ated under Section 2( e ) of the Act,
therefore, in our opinion, this application is not
mai nt ai nabl e before this Court."

15. Yet again in State of Goa v. Western Builders [(2006) 6 SCC 239],
this Court opined:

"21. In National Al um nium©Co. Ltd. v. Presstee

& Fabrications (P) Ltd. unilateral appointment of
the arbitrator under the Arbitration Act, 1940 was
chal l enged. This Court in the said appeal after
hearing thhe parties appointed a sole arbitrator.
Before the sole arbitrator both the parties by
consent agreed that the proceedi ngs should be
governed by the provisions of the Arbitrati on and
Conciliation Act, 1996. The arbitrator proceeded
on that basis and gavea final award. That fina
award was chal | enged.” The questi on arose whet her
the proceeding shall be governed by the 1940 Act
or by the 1996 Act? And which is the appropriate
court. The dispute prolonged for nearly 16 years.
This Court dism ssed the appeal and held that in
the present case proceedings should go on under
the provisions of the Act, 1996 though the dispute
arose prior to comng into force of the Act, 1996,
the appropriate forumfor chall enging the award
under Section 34 was the Principal Cvil Court of
original jurisdiction as contenplated under Section
2( e ) of the Act, 1996."

16. Ordinarily, although there may be cases to the contrary, the principle
that the right of appeal should not be taken away, should be applied. There
m ght be strong reason to deny the suitor a right of appeal

17. In Pandey & Co. Builders (P) Ltd (supra), however, in the fact
situation obtaining therein, this Court held

"23. In this case, it is not necessary for us to go
into the question as to whether sub-section (3) of
Section 37 of the 1996 Act woul d debar an appeal
from appel |l ate order passed under sub-section (2)

of Section 37 thereof. The consequences of the
statutory enbargo woul d ensue but then the

guestion will have to be considered as and when
occasion arises therefor. Sub-section (2) of Section
37 of the 1996 Act prescribes for an appeal to a
court. We do not see any reason as to why having
regard to its plain | anguage, the definition of
"court" shall not be put into service. It may be true
that the interpretation clause provides for "unl ess

the context otherw se requires”. If application of
the interpretation clause contained in Section 2 of
the 1996 Act shall |ead to anomal ous and absurd

results, one nay not stick to the definition but we
do not think that such a case has been nade out."

18. Rel i ance has al so been placed by M. Ajit Kumar Sinha, |earned
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counsel appearing on behalf of the appellant on an order of this Court dated
22.08.1997 in Ms. Bharat Coking Coal Ltd. v. H P. Biswas & Conpany
[Cvil Appeal No. 3504 of 1992] wherein it was directed:

"In this civil appeal an award has been filed by the
Arbitrator appointed by this Court in a proceeding
arising out of Section 8 of the Arbitration Act
before the trial Court. However, as the appea

ari ses out of the proceeding under the aforesaid
section before the trial court, the appointnment of
the arbitrator by this Court was in substitution of
the earlier order passed by the Trial Court. Hence
the appropriate court in which the amard is to be
filed will be the Court of First Sub-Judge,

Dhanbad. Therefore, the Registry is directed to
send the original award as well as the entire
records to the First Sub-Judge, Dhanbad, Bi har

On receipt of copy of this Order, original award
and the records by the trial court, notice will be
i ssued to the parties concerned by the trial court
and wi thin 30 days of receipt of such notice
objection, if any, under Section 30 of the
Arbitration Act will be filed by the concerned
objector. Thereafter the trial court will proceed
further in accordance with law. The trial court
shal | decide the objections, if any, of the parties
concerned to the request for making the award a
rule of the court.  The trial court - wll dispose of the
proceedi ngs at an early date preferably within a
period of six nmonths fromtoday\ 005"

19. A Simlar opinion was rendered yet recently by a Bench of this Court
in Garhwal Mandal Vikas NigamLtd. v. Ms. Krishna Travel Agency [IA 1
& 2 in SLP (C) No. 18344 of 2004 dated 24.01.2007] wherein it was held:

"Apart fromthese four cases, whi chhave been
brought to our notice, the position of lawis very
clear that in case the argunent of |earned counse
is accepted, that would nmean that in every case
where this court passes an order, be it on appeal
fromthe order passed by the H gh Court under
Section 11(6) of the Arbitrati on and Conciliation
Act, 1996, this court will becone a Principal Cvi
Court of original jurisdiction. |If the argunment is
further taken to its |ogical conclusion that would
nmean that the parties will have to approach this
Court by making an application under Section 34
i.e. for setting aside the award. The expression
"Court’ used in Section 34 of the Act will also
have to be understood ignoring the definition of
"Court’ in the Act. There is another facet of the
problem The party will be deprived of the right to
file an appeal under Section 37(i)(b) of the
Arbitration and Conciliation Act. This nmeans that
a val uable right of appeal will be lost. Therefore,
in the schenme of things, the submi ssion of the

| ear ned counsel cannot be accepted..."

[ See al so the comrents in 'Arbitration, Conciliation and Mediation’
Second edition by Shri V.A Mhta, page 82]

20. It is also not a case where this Court has exercised its jurisdiction
under Sub-section (6) of Section 11 of the Arbitration and Conciliation Act,
1996 as was done in Mdermott International Inc. v. Burn Standard Co. Ltd.
and OGthers [(2005) 10 SCC 353]. A simlar view has been taken in I TC Ltd.
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v. George Joseph Fernandes and Another [(2005) 10 SCC 425].

21. As the question of jurisdiction of a Court is involved herein, we are of
the opinion, by consent of the parties also, jurisdiction cannot be assumed by
this court.

22. We, therefore, for the foregoing reasons as also the binding precedents
are of the opinion that this Court has no jurisdiction to entertain these
applications. The Registry, therefore, is directed to send the records to the
Court of District Judge, Dhanbad who in turn is directed to transfer the case
to a court having appropriate jurisdiction. The court concerned is requested
to di spose of the objection filed by the appellant herein as expeditiously as
possi bl e and not later than three nonths fromthe date of receipt of records.

23. The applications are disposed of with the aforementi oned directions.
No costs.




