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ACT:

M nes and M nerals (Regulation & Devel opment) Act, 1957/ The
Punjab M nor M neral Concession Rules, 1964-Renpval of brick
earth by brick-Manufacturers from |ands on |eases or
licences granted | by |andowners-- Whether ~ obtainnent of
permit/licence and payment of royalty are necessary.

Punj ab Land Revenue Act 1987: Sections 31, 41 and 42-Scope
and applicability of: Wajib-ul-arz--Wat is.

HEADNOTE

Respondent conpanies flied suits in Civil Courts for
perpetual injuctions restraining the Appellant State from
demandi ng paynent of royalty for renoval of brick-earth from
owners’ lands and insisting upon. obtaining of ‘requisite
mning licences or permts. They based their claimon the

prem se that though the brick earth was cl assified as m nor
m neral under the Rules, since the State of Punjab was not

the owner of brick-earth in the |ands concerned, no
necessity arose for paynent of royalty and for obtai nment of
mning licences or permits.The Cvil Courts accepted the

claim and decreed the suits, granting the reliefs prayed
for..

The Appellant State carried the matter before the First
Appellate Court in vain. Further Regular Second Appeals
before the H gh Court were also disnissed by a Comon
Judgnent, inpugned herein, by way of Civil Appeals by
Speci al Leave. The Appellant contended (i) that the Courts
below went wong in holding that the brick-earth did not
vest in the State on the basis of entries in wajib-ul-arz
pertaining to the lands of the estates of the land owners;
(ii) that as the presunption, drawn from the entries in
waj i b-ul-arz, to the effect that the brick earth in the
| ands ’'concerned belonged to the |ands’ owners, was only
rebuttabl e, the decrees should have been set asi de,
remanding the suits to the courts of first instance with a
direction to themto afford an opportunity to the State to
adduce rebuttal evidence.
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Di sm ssing the Appeals, this Court,

HELD: 1. Al though Brick-earth is indisputably a m nor
mneral, it is not any of the mnes or mnerals covered by
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section 41 of the Revenue Act as would nmake it beconme the
property of the State. |If the owner of such brick-earth is
the State of, Punjab, liability to pay royalty for renova

of such brick-earth and to obtain permt or licence for such
renoval , woul d necessarily arise because of the operation of
the Act and the Rules. But the courts below have
concurrently found on their reading of the entires in wajib-
ul-arz pertaining to the estates concerned that the brick-
earth was in lands which fornmed the estates of the private
owners and as such the sane belonged to such |andowners.

[ 766(F

2. WAzi b-ul -arz document being record-of-rights of estates
conpleted after 18th day of Novenber 1871, and there being
nothing expressly stated in themthat the forest or quarry
or land or interest in the estates belong to the Governnent,

the lands in such estates including brick-earth in them
shal | be presuned to belong to the concerned | and-owners as
is declared in sub-section (2) of Section 42 of the Revenue
Act. [767A. B

3. The Courts have again pointed out that there being no
provision-simlar to the provision in sub-section (3) which

permts adduci ng of ~rebuttal evi dence agai nst t he
presunmption that thelands belong to the State wunder Sub-
Secti on (1) of Section 42 of the Revenue Act, the

presunption which arises under sub-section (2) of Section 42
of the Revenue Act that the forest or quarry or land or
interest belong to land her, cannot at all be rebutted by
t he State by adducing any contrary evidence. Even
ot herwi se, when the State has not chosen to adduce any
evidence to rebut the presunption arising fromthe entires
in Wjibul-arz docunents-record-of-rights there.cm be no
valid reason for the Courts to hold that the brick-earth in
the Ilands of the estates concerned has beconme the property
of the State, so as to require the brick-manufacturers to
pay royalty for renoval of such brick-earth and obtain
permts or |licences under the Rules. [767C F]
4. Wen all the Courts below have concurrently /'recorded
findings to the effect that the ownership of the brick-earth
belong to Iland-owners and not to the State on a correct
appreciation of all evidence adduced in the case and on a
proper application of the |aw governing the sane, there
could be no justification to interfere with such findings in
t hese appeal s.

763

So also no valid reason has been shown to. set ~ aside the
l ower courts’ judgnents and decrees and send the natters to
the Courts of first instance with a direction.to permt the
State to adduce rebuttal evidence as regards entries In
record-of-rights. [767G H

5.Wajib-ul-arz is a docunent included in the record-of-
rights since it contains the statements on matters envi saged
under clauses (a) and (b) of sub-section (2) of Section 31
of the Punjab Land Revenue Act, 1887.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 14581469 of
1988.

From the Judgment and Order dated 16.9.82 of the Punjab &
Haryana High Court in R S. A Nos. 902-913 of 1973.

S.P. (Goyal, Rajinder Sachar, Ms. Amita CGupta, G K Bansal
P.C. Dhiman, Ms. Prabha Jain, K G Bhagat, Ravindra Bana,
K.H  Bhagat, M. Kusum Choudhary, B.D. Sharnma, Narottam
VWas, P.N.  Puri, S.C Khunger and Ravi Khunger for the
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appearing Parties.

The Judgrment of the Court was delivered by

VENATACHALA, J. 1. In these Civil Appeals by Special Leave,
of the State of Punjab, correctness of the conmon judgnent
dated Septenber 16, 1982 by which Regul ar Second Appeals
Nos. 902-913 of 1973 were dism ssed by the H gh Court of
Punj ab and Haryana, is questioned.

2.Facts, giving rise to these Cvil Appeals lie in a narrow
conpass. In the District of Gurdaspur certain |and-owners
had permtted different brick-manufacturers to renove brick-
earth fromlands in their respective estates on |eases or
i cences gr ant ed by them The M nes and M neral s
(Regul ati on & Devel opnent) Act, 1957 (for short 'the Act’)
having cone into force in the State of Punjab, the Punjab
M nor M neral Concession Rules, 1964 (for short 'the Rules’)
were al so made and brought into force with effect from Apri
25, 1964. Wth the comng into force of the provisions of
the Act and the Rules in the State of Punjab, its officers
took steps to prevent the said  brick-manufacturers from
renovi ng the brickearth fromthe lands in the estates on the
strength of the | eases and |icences executed in their favour
by the | and-owners without obtaining the mning |icences and
payi ng royalty, under the Rules. The said manufacturers of
bri cks al though renoved brick-earth fromthe concerned | ands
by payi ng

764

royalty and obtaining |icences for sonme years, they filed
suits in civil courts of original jurisdiction to restrain
by perpetual injunctions the ~State of Punjab and its
officers fromdemanding paynent of royalty for renoval of
brick-earth fromowners” | ands and insisting upon. obtaining
of mininumlicences or permts for the purpose. The relief
of injunctions sought in those suits was  based on their
claim that notwithstanding the fact that brick-earth was
regarded as minor-mineral under-the Rules, State of Punjab
not being the owner of brick-earthin the concerned |ands,
there arose no need to pay royalty to State for renpval of
such brick-earth and to obtain mning licences or pernits
fromthe State. The claimso made;, having found favour with
the Civil Courts of first instance, the suits were decreed
and reliefs sought for therein were granted. The First
Appeal s carried agai nst such decrees by the State of Punjab
before the First Appellate Courts did not nmeet with success.
Further Regul ar Second Appeals carried to the Hi gh Court net
with the sane fate when they were dismissed by  a [|earned
single Judge of that Court by a comon judgnent dated
Septenmber 16, 1982. it is that common judgnent, ~which has
become the subject-matter of the Punjab State’'s present
Cvil Appeals by Special Leave.

3. On behalf of the State it was contended firstly, that the
courts below should not have, on the basis of entries in
Wajib-ul-arz pertaining to the ands of the estates of the
| and- owners found that the brick-earth in such lands” did
not vest in the state and secondly, that the | ower appellate
courts when were of the viewthat the entires in Wjib-ul-
are, required the drawi ng of the presunption that the brick-
earth in the concerned | ands bel onged to the |lands’ owners,
they shoul d have seen that such presunption was a rebuttable
presunption and as such called for setting aside the decrees
of the Courts of first instance, and remttal of the suits
to the Courts of first instance with a direction to them to
afford an opportunity to. the State to adduce rebutta
evi dence. Bot h these contentions cannot merit our
acceptance for the reasons which we shall presently state

4. As some of the provisions of the Punjab Land Revenue Act,
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1887 (for short "the Revenue Act’) which directly bear on
the said contentions would be helpful in appreciating the
nerit of those contentions, they are set out at the outset.
Section 31 which deals with record-of-rights relating to
each estate conprised of the lands fromwhere brick-earth is
bei ng renoved by the brick-manufacturers reads:
765
"31. Record-of-rights and docunments included
therein-(1) Save as
otherwise provided by this Chapter, there
shall be record-of-rights for each estate.
2. The record-of-rights for an estate shal
i nclude the followi ng docunents, nanely
(a) statenents showing, so far as nmay be
practi cable-
the persons-who are |and-owners, tenants or
assi gnees of | and revenue in the estate or who
are entitled to receive any of the rents
profits or produce of the estate or to occupy
| and therein;
(ii)the nature and extent of the interests of
t hose per sons, and the condi tions and
l'iabilities attaching thereto;
(iii)the rent, land revenue, rates, cesses or
ot her paynents due fromand to each of those
persons and to the Government.
(b)a statenment of custons respecting rights
and liabilities in the estate;
Section 41 which refers to the right of the
Governnment-in mnes and mnerals reads thus
"41. Ri ghts of the Governnent-in mnes and
m nerals-All nines of metal and coal ‘and al
earth-oil and gold washings shall be deened to
be the property of the Government for the
pur poses of the State and the State
Government shall have all powers necessary for
the proper enjoynent of the CGovernnent’s
rights thereto.’
Section 42 which relates to presunption as to
ownership of forests, quarries and waste | ands
reads thus: -
"42. Presunption as to ownership of forests,
gquarries and waste |ands. (1) Wien in any

record-of-rights conpl et ed bef ore t he
ei ghteenth day of Novenber, 1871, it is not
766

expressly provided that any forest, quarry,
uncl ai ned, unoccupi ed, deserted or waste | and,
spont aneous produce  or ot her accessory
interest in land belongs to the | andowners, it
shal | be presuned to belong to the Governnent.

(2)Wen in any record-of-rights conpleted
after that date it is not expressly provided
that any forest or quarry or any such land  or
interest belongs to the Governnent, it shal
be presuned to belong to the | andowners.

(3) The presunption created by sub-section (1)
may be rebutted by show ng

(a) fromthe records or report made by the
assessing officer at the tine to assessnent;

or

(b) if the record or report, is silent, then
from a comparison between the assessment of
villages in which they existed, and t he
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assessment of villages of simlar character in
which they did not exist, any forest or
quarry, or any such land or interest

that the forest, quarry land or interest was
taken into account in the assessnment of the
| and revenue.

(4) Until the presunption is so rebutted the
forest, quarry, land or interest shall be held
to belong to the Governnent.

5.Brick-earth with which we are concerned in the present
appeals, is a minor mneral was not disputed, although it is
not any of the mnes or minerals corned by section 41 of the
Revenue Act as would nake it beconme the property of the
State. if the owner of such brick-earth is the State of
Punjab, liability to pay royalty for renoval of such brick-
earth and to obtain permit or licence for such renpoval
necessarily arises because of the operation of the Act and
the Rules. But the courts below have concurrently found
that the present appeals have anmen was in | ands wi nch forned
the estates of “the private owners and as such the sane
bel onged to such |and-owners.” It is so found on their
reading of the entries in~ Wajib-ul-arz pending to,the
concerned estates. Wajib-ul-arz is a docu-
767

ment included in/'therecord-of-rights cannot be disputed
since it contains the statenents on nmatters envi saged under
clauses (a) and (b) of subsection (2) of section 31 of the
Act . According to the courts bel ow Wjib-ul-arz docunent
being record-of-rights of estates conpleted after 18th day
of Novenber, 1871, and there being nothing expressly stated
in themthat the forest or quarry or |land or interest in the
estates belong to the Governnent, the | ands in such  estates
i ncluding brick-earth in themshall be presuned to belong to
the concerned | and-owners as is declared in sub-section (2)
of section 42 of the Rs,-venue Act.

6.Again, it is pointed out by the courts that there being no
provision simlar to the provision in sub-section (3) which

permts adduci ng of rebuttal evi dence agai nst the
presunption that the lands belong to the State ~under sub-
section (1) of section 42 of the Revenue Act, the

presunption which ari ses under sub-section (2) of section 42
of the Revenue Act that the forest or quarry or land or
interest belong to | and-owner, cannot at all be rebutted by
the State by adducing any contrary evi dence. Even ot her-
wi se, according to them when the State has not -~ chosen to
adduce any evidence to rebut the presunption arising from
the entries in Wajib-ul-arz docunent record-of -rights
relating to the estates of |ands whose brickearth is allowed
by the | and-owners to be renoved by the brick-nmanufacturers
who are the plaintiffs in the suits out of which the present
Cvil Appeals have arisen, there can be no valid reason for
them to hold that the brick-earth in the lands ‘of the
estates concerned has beconme the ,property of the State, so
as to require the brick-manufacturers to pay royalty for
renoval of such brick-earth and obtain permts or |icences
under the Rules.

7. In our view, when all the courts bel ow have concurrently
recorded findings to the effect that the ownership of the
brick-earth belong to | and-owners and not to the State on a
correct appreciation of all evidence adduced in the case and
on a proper application of the | aw governing the sane, there
could be no justification to interfere with such findings in
these appeals. W are also not shown any valid reason as to
why we should set aside the lower courts judgnents and
decrees and send the matters to the Courts of first instance
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with a direction to pernmt the State to adduce rebutta
evi dence as regards entries in record-of-rights.

768

8. These appeals therefore, fail and are di sm ssed.
However, in the facts and circunstances, parties are
directed to bear their respective costs in these appeals.

G NR

Appeal s di sm ssed
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