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PETI TI ONER
KESHAVLAL MOHANLAL SHAH

Vs.

RESPONDENT:
THE STATE OF BOMBAY

DATE OF JUDGVENT:
17/ 03/ 1961

BENCH
DAYAL, RAGHUBAR
BENCH:
DAYAL, RAGHUBAR
SUBBARAQ, K.
Cl TATI ON
1961 AIR'1395 1962 SCR (1) 451
ACT:
Cri m nal Trial - Magistrate  dismssed from service f or
crimnal msconduct-Prosecution of-Cognizance by court -
Sancti on to prosecute, if necessary-Code of Cri m nal

Procedure, 1898 (Act 5 of 1898), s. 197.

HEADNOTE:

The appellant, a Magistrate, was dism ssed fromservice as a
result of a departnental enquiry. On a conplaint filed by
the State CGovernnent he was convicted under s. 409 of the
I ndian Penal Code. The point urged was that the tria
Magi strate shoul d not have taken cogni zance of the  offence
without the previous sanction in view of the provisions of
s. 197 of the Code of Criminal Procedure.

Hel d, that no previous sanction was necessary for a Court to
take cognizance of an offence conmitted by a  Mgistrate
while acting or purporting to act in the discharge of his
official duty if he had ceased to be a Magistrate at the
time the conplaint was nade or police report was submtted
to the Court, i.e., at the tine of the taking of cognizance
of the offence comitted.

S. A Venkataranman v. The State, [1958] S.C R 1037,
appli ed.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 127 of
1960.

Appeal by special l|eave fromthe judgment and order dated
August 4, 1958, of the forner High Court at Bonbay .in
Crimnal Revision Application No. 728 of 1958.

B. P. Maheshwari, for the appellant.

452

Vir Sen Sawhney, R H Dhebar and T. M Sen, for the
respondent .

1961. WMarch 17. The Judgnent of the Court was delivered by
RAGHUBAR DAYAL, J.-This appeal, by special |eave, is
di rected agai nst the judgnent of the Bonmbay Hi gh Court. The
appellant was a' Third O ass Mgistrate at Sanand in 1951
He received Rs. 200 in cash from Amar Si ngh Madhav Singh as
deposit for security to be rel eased on bail. This anmount
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was not credited in the Crimnal Deposit Rojmal and the
appel l ant thereby committed crimnal breach of trust wth
respect to the anmount.
The appellant was disnmissed fromservice on April 4, 1953,
as a result of a departnmental enquiry. On June 9, 1954, a
conplaint was filed on behalf of the State against the
appel | ant. He was convicted of the of fence under s. 409,
I ndi an Penal Code, by the Trial Magistrate. The conviction
was confirned by the Extra Additional Sessions Judge,
Ahmedabad. His revision was dismissed by the High Court.
The only point urged in this appeal is that the |earned
Magi strate shoul d not have taken cogni zance of this offence
without the previous sanction of the State Governnment in
view of the provisions of s. 197, Code of Crimna
Procedure.
It is not disputed that a Court could not have taken
cogni zance of this offence against the appellant if he had
been a Magi strate on June 9, 1954. The appellant was not a
Magi strate on June 9, 1954, when the conplaint was filed.
The question then is whether the provisions of s. 197 of the
Code of ~Crinminal Procedure prohibit a Court from taking
cogni zance of an offence committed by a Magistrate while
acting or purporting to actin the discharge of his officia
duty even when he is no longer a Magistrate on the date the
Court takes cogni zance. Sub-section (1) of s. 197, Code of
Crim nal Procedure, reads:
"(1) When any person who i's a Judge within the
nmeaniing of section 19-of the Indian Pena
Code, or
453
when any  Magistrate, or when any public
servant who is not renovable fromhis office
save by or wth the “sanction of ‘a State
Governnent or the Central Government, is
accused of any offence alleged to have been
committed by himwhile acting or purporting to
act in the discharge of his official duty, no
Court shall take cognizance of such offence
except with the previous sanction-
(a) in the case of a person enployed in
connection wth the affairs of the Union, of
the Central Covernment; and
(b) in the case of a person enployed in
connection wth the affairs of a State, ~ of
the State Governnent."
There cannot be nmuch scope for the contention that a Court
is prohibited fromtaking cognizance of an offence commtted
by a Judge while acting or purporting to act in_ the
di scharge of his official duty only when that person is a
Judge at the tine cognizance is taken, as otherwise ful
effect wll not be given to the expression 'any person who
is a Judge’, in the subsection. Simlar expressionis not
used in describing a Magistrate or a public servant. But it
is clear that those two persons should also be ’'Magistrate
or a public servant’ at the time cognizance is taken of  an
of fence committed by themwhile acting or purporting to act
in the discharge of official duty.
In connection with 'public servant’ the expression who is
not renovable fromhis office save by or with the sanction
of a State Government or the Central Governnment indicates

t hat . It is only when the public servant concerned is in
service that the question of his renmoval from office can
ari se. If the public servant has ceased to be a public

servant, no such question arises. Therefore it seens proper
to construe the expression 'when any Magistrate’ in the sub-
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section to nean 'when a person who is a Magistrate’
Even if the expression be not construed in this form the

section says: 'when any Magistrate...... is accused of any
of f ence’ . This indicates that it is only when t he
accusation is against a Magistrate that the Court will not
take cogni zance of an offence commtted by

454

him while acting in the discharge of his official duty,
wi t hout previous sanction. |f a person is not a Mgistrate

at the tine the accusation is made, the Court can take
cogni zance wi thout previous sanction.
It has been strenuously urged on behalf of the appellant
that the expression 'when any Magistrate is accused of any
of fence’ refers to the stage when the accusation is first
nmade against the Magistrate, that is to say, when it is
alleged for the first time that the Magistrate has comitted
such an offence. There seens to be no justification to add
the word ’'first’ and read this expression as ’'when any
Magi strate is first accused of any offence’. The occasion
when such an allegation is nmade for the first tinme against a
Magi strate is not in connection with the Court’s taking
cogni zance of the offence but will always be either when a
conplaint is made to a superior officer in the departnment or
to the police. Both these authorities are free to inquire
into the accusation. It is only when the departnenta
enquiry or the police investigation |eads to the conclusion
that the matter is fit for going to Court that a conplaint
woul d be made or a police report would be subnitted 1o the
proper Court for taking action against the Mgistrate. It
is at this stage that the Magistrate would be accused of the
of fence for the purposes of the Court and therefore it would
be then that the Court will see whether the person proceeded
against is a Magistrate or not.
This view finds further support fromthe | anguage 'of the
clauses (a) and (b). The previous sanction, according to
these clauses, wll be of the Central CGovernnent if the
Magi strate is enployed in connection with the affairs of the
Un ion and of the State Governnent if he is enployed in
connection with the affairs of a State. |If the  person is
not enpl oyed, no sanction is necessary.  \Wether the person
is so enployed or not, is to be seen shortly before the
subm ssion of the conplaint or police report to the Court.
The sanction can be given by the proper authority on a
consideration of the allegations and evidence available to
establish themand therefore only after the.investigation is
conpl ete. The submi ssion of the
455
conplaint or police report is expected to follow the grant
of sanction within a reasonable tine.
A simlar question arose in S. A Venkataraman v. The /State
(1) in connection with the interpretation of the provisions
of s. 6 of the Prevention of Corruption Act, 1947 (Act Il of
1947). Sub-section (1) of that section reads:
"(1) No Court shall take cognizance of an
of fence punishable under s. 161 or s. 165  of
the I ndian Penal Code or under subsection (2)
of section 5 of this Act, alleged to have been
conmitted by a public servant except with the
previ ous sanction-
(a) in the case of a person who is enployed
in connection with the affairs of the Union
and is not renovable fromhis office save by
or with the sanction of t he Centra
Government, of the Central Government;
(b) in the case of a person who is enployed
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in connection with the affairs of a State and
is not renovable fromhis office save by or
with the sanction of the State Governnent, of
the State Governnent;

(c) in the case of any other person, of the
authority competent to remove him from his
office."

This Court said at p. 1046:
"The words ins. 6(1) of the Act are clear
enough and they nust be given effect to.
There is nothing in the words used in s. 6(1)
to even remptely suggest t hat previ ous
sanction was necessary before a court could
take cognizance of the offences nentioned
therein in the case of a person who had ceased
to be a public servant at the time the court
was asked to take cogni zance, although he had
been such a person at the tine the of fence was
conm tted........ A public servant who has
ceased to be a public servant is not a person
renovable from any office by a conpetent
aut hority.”

The same can be said with respect to the provisions of s.

197 of the Code of Crimmnal Procedure. W therefore hold

that no previous sanction is necessary for a Court to take

cogni zance of an offence comitted

(1) [1958] S.G R 1037-
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by a Magistrate while acting or purporting to act in the

di scharge of his _official duty if he had ceased to be a

Magi strate at the tine the conplaint is nade or police

report is submitted to the Court, i.e., at the tinme of the

t aki ng of cogni zance of the offence comm tted. We

accordingly dismss the appeal

Appeal dism ssed.




