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CASE NO. :
Appeal (civil) 863 of 2007

PETI TI ONER
STATE OF MAHARASHTRA & ORS

RESPONDENT:
TUKARAM TRYAMBAK CHAUDHARI & ORS

DATE OF JUDGVENT: 20/02/2007

BENCH
Dr. AR Lakshmanan & Altanms Kabir

JUDGVENT:
JUDGMENT

ALTAVAS KABI'R, J.

Leave granted in all the Special Leave Petitions.

The private respondents in all these special |eave
petitions had filed several wit petitions in the Bonbay Hi gh
Court questioning the decision of the authorities to treat them
as Untrai ned Teachers although they were all graduate
teachers having B.Ed. qualification and approval having been
granted for their appointnent as trained teachers. According
to the said respondents, they had all been appointed as
Assi stant Teachers in Primary Schools which conduct ed
classes up to the 7th standard, from about the year 1988
onwards. It is only after a decision was taken to treat them as
untrai ned teachers, despite being fully trained and qualifi ed,
that they were conpelled to nove the several wit petitions
which were all allowed by a common judgnent of the Bombay
H gh Court dated 6th May, 2004.

The case of the wit petitioners before the Bonbay Hi gh
Court was that they were all graduate teachers having B. Ed.
qualification and that they had been appointed to teach in
Primary School s conducting classes up to the 7th standard.

In nost of the cases, approval was granted for their

appoi ntnent as Trained Teachers. Subsequently, however,

in 2001, they were all inforned on different dates that they
woul d be treated as untrained teachers and would be paid
their salaries accordingly. According to the wit petitioners, in
terms of Governnment Resolution dated 26th October, 1982,

they were entitled to be appointed and continued as Trained
Teachers in the B.Ed. scale. The respondents in/ the severa
wit petitions, who are the appellants before us, had

contended before the H gh Court that B.Ed. qualification was

not sufficient for being treated as Trained Teacher-in the
Primary School s and that what was required was a D. Ed.
qualification. It was contended that before joining the school
the teacher concerned was required to hold the qualification

of S.S.C. and D.Ed. and that the teacher was also required to
acquire a graduation degree while in service along wth a
B. Ed. degree.

Rel yi ng on a Division Bench decision of the Bonbay High
Court in the case of Kondi ba vs. State of Maharashtra
& Os., referred to in paragraph 3 of the inpugned judgnent
of the H gh Court, the Bonbay Hi gh Court allowed all the wit
applications and set aside all the inpugned orders upon
hol di ng that teachers who possess B. A /B.Sc. and B. Ed.
qualification are duly qualified and are eligible to continue to
receive their salaries as Trained Teachers fromthe date on
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which they were appointed along with all consequentia
benefits and were also entitled to be paid the difference and
any ot her consequential benefits within the period stipulated.

The State of Maharashtra is in appeal before us against
the aforesaid decision of the Bonbay H gh Court. Appearing
for the appellants, M. S. K Dholakia, |earned senior counsel
submitted that in the State of Miharashtra classes fromb5th
to 7th standard are attached either with primary schools or
with secondary school s. He subnitted that the provisions of
the Maharashtra Enpl oyees of Private Schools Rul es, 1981
provides for the qualification of teachers for appointnent to
primary schools. Rule 6 provides that the m nimum
qualifications for the posts of teachers and the non-teaching
staff in the primary schools  are those specified in Schedul e
"B" which reads as follows:-

"Qual fiications for Primary Teachers":- (1)
Appoi ntment to the posts of Primary schoo
teachers (other than special teachers \026
Drawi ng t'eachers) shall be nade by

nom nati on from anobngst candi dates —who
have passed S.S.C. examination or
Matricul ati on exam nation or Lokshal a

exam nati on or any other -exam nation
recogni sed as such,/ by Government and the
Primary Teachers Certificate Exam nation or
Di pl oma in Education Exam nation, or

Di plona in Education (Pre-Primary of two
years duration)

Note.- A person holding a D ploma in
Education (Pre-prinmary of two years’ duration)
shall be qualified to teach standards'| to 1V
only notwi t hstandi ng anyt hi ng contai ned in
the foregoi ng provisions \026

(a) Candi dat es who were recruited before
the comng into force of these rules in
accordance with the recruitnent

rules then in force and who were

thereafter discharged for want of

vacanci es shall be eligible for

reappoi nt ment .

(b) O her things being equal, preference
may be given to \026

(1) candi dat es who have passed
the S.S.C. or other equival ent
exam nati on with Engli sh,

Mat hemati cs and Sci ence or

any two of them and

(ii) el i gi bl e wonen candi dat es
obtaining the qualification
nentioned at item (i) through
condensed cour ses.

2. Appointnment to the post of Special Teacher
(Drawi ng Teacher) in Primary Schools shall be
made by nom nation from anongst candi dates
who have passed S.S.C. exam nation and
possess Art Teaches Di pl oma or Draw ng
Teachers Certificate or Drawi ng Masters
Certificate.
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3. Primary School teachers whose date of first
appoi nt nent as such teachers in the service of
a Zilla Parishad or Minicipal School Board or
Muni ci pal Corporation or Minicipal Council or
recogni sed private primary school is 15th

Cct ober 1966 or any prior date are exenpted
fromacquiring S.S.C. and training
qual i ficati on.

4. Primary School teachers recruited prior to
the 30th June 1972 and who are possessing
academ c and training qualification according
to the rules in force at the time of their
appoi ntnent are exenpted fromthe S.S. C

and D. Ed. qualifications. ~Those who were
recruited after the 30th June 1972 and who do
not possess the S.S.C. and training

qgual i fications shoul'd acquire the sane before
June 1985. ~Failure to acquire these

qual i fications before June 1985 shall nake
themliable for term nation of their services.

5. The Primary School teachers with S.S.C

plus SST.C. or T.D/ or D.T. (one year) or

Di pl ona in Education (one year) qualification
who have been appointed in service on or

before the 30th Septenber 1970 in primary
school s shall be regarded as trained and held
eligible for the scale of pay for trained S/S.C.
teachers. "

M . Dhol akia submitted that the petitioners were al

graduate teachers having B.Ed. qualification and they were
appointed to teach in primary school's conducting cl asses

fromlst standard to 7th standard. Wiile the wit petitioners
were functioning as teachers in the primary schools, the
CGovernment of Maharashtra in its Education, Enploynent

and Yout h Services Departnent, adopted a Resolution on 14th
Noverber, 1979, with the aimof gradually remnmoving any

di scrimnation regarding availability of teachers and ot her
facilities for 5th to 7th standard classes attached to secondary
schools and 5th to 7th standard classes attached to primary
schools run by Local Self CGoverning Bodies. In the
Notification itself it was noticed that in Mharashtra State,
there is simlar syllabus for 5th to 7th standard classes in
primary and secondary schools but for these veryl classes there

was a difference in staffing pattern and other facilities. It was
also noticed that as per the staffing pattern then existing, for
5th to 7th standard classes attached to secondary schools, for
each class 1.3 teachers are appointed. In these three

standards, out of the four teachers, the first three teachers

have H. S.C. and D.Ed. qualification and the 4th teacher is a
trained graduate teacher (graduate and B. Ed). It was resol ved
that in primry schools also for the 5th to 7th standard
classes, if the conditions are prescribed and attendance of
students was fulfilled then for each standard 1.3. teacher is
provided. All teachers in these classes attached to the primary
classes are with HS.C. and D.Ed. qualifications but in these

classes of the primary schools at the existing point of tine
there was no permission given for appointing trained graduate
as teachers. In order to remove this difference in the staffing

pattern of 5th to 7th standard classes in these two kinds of
school s, the Governnent decided that in primary schools
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run by Local Self Governing Bodies where such schools are
entitled to four or nore teachers, for 25% of approved
strength of teachers in those classes pay-scale could be
avail able for trained graduate teachers in the increased scale
of pay.

It was al so stipulated that the post of Primary Teaches
converted into Trai ned G aduate Teachers should only be
fromthe cadre/category of Primary Teachers and only in
service Primary Teachers who were in full time service and

who fulfilled the educational qualifications nmentioned should
be appoi nt ed.

Paragraph 5 of the said Resolution further stipulated as

foll ows: -
"On these converted post of increased pay
scal e of Rs.365-760/- _in primry schools,

from bel ow nenti oned category, in service
graduate primary teachers (inclusive of trained
teachers, who have conpl eted stipul ated
training course (D.Ed.) or prinmary teachers)
shoul d be appointed on follow ng conditions:-

(a) Trai ned primary teachers who
have obtai ned degree in Arts or
Science (at |east by taking one

subj ect which is being taught in
primary school s) and obtai ned

degree in education i.e. B.Ed.

(b) Trai ned primry teachers who
have done graduation in other
subj ects (w thout taking any

subj ect which is being taught in
primary school s) but obtained
degree in education i.e. B.Ed.
Primary teachers, falling in this
cat egory, should be given new

i ncreased pay scal e on such
condition that "within 5 years of
their appointnent in the post of
i ncreased pay scal e of Rs.365-
760/ -, they - at their own

cost/ expenses - shoul d obtai ned
degree by taking at |east one
subj ect which is being taught in
primary schools". |If this
condition is not fulfilled, then
for such teachers further
increment in this new pay scale
shoul d be stopped till he

acqui res that degree.

(c) Trained primary teachers who
have done graduation in other

subj ects (w thout taking any

subj ect which is being taught in
primary school) and who have

al so not obtained degree in
Education i.e. B.Ed. Prinmary
teachers, falling in this category,
shoul d be gi ven new i ncreased

pay scal e on such condition that
"within 5 years of their

appoi ntnents in the post of

i ncreased pay scal e of Rs.365-
760/ -, they - at their own
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cost s/ expenses - shoul d

obt ai ned degree by taking at

| east one subject which is being
taught in primary school s and

al so obtai ned degree in
Education i.e. B.Ed. If this
condition is not fulfilled, then
for such teachers further
increnent in this new pay scale
shoul d be stopped till he

acqui res those degrees."

M . Dhol akia submitted that as trained graduate teachers

the wit petitioners did not fulfill the eligibility criteria as
i ndi cated in paragraph 5 of the Resolution extracted

her ei nabove and accordi ngly they were informed that they

woul d be treated as untrai ned teachers and paid sal ary
accordingly.

Aggri eved by the decision of the State Governnent to

treat themas untrained teachers, despite their having the

B. Ed. qualification, purportedly as per the Governnent

Resol uti on dated 14th Novenber, 1979, the private

respondents in these ~appeals filed separate wit applications
whi ch, as indicated hereinbefore, were all taken up for hearing
toget her and di sposed of by a conmmopn judgnent dated 6th

May, 2004.

M. Dhol aki a urged that although the Government

Resol uti on of 14t h Novenber, 1979 had been brought to the
notice of the Hi gh Court, the High Court relied on a Bench
deci sion of the Bonbay Hi gh Court in case of ‘Kondiba vs.

State of Maharashtra (supra), in arriving at the concl usion
that in schools having 1st to 7th standards, it was perm ssible
to appoint one teacher having B.Ed./B.Sc. as per the State
Governnent Circul ar.

M. Dhol akia al so subnmitted that a Full Bench deci sion

of the Bonbay Hi gh Court in the case of Jayashree Suni

Chavan vs. State of Maharashtra and Ors,. reported in

2000 (3) Mah. L.J. 605, taking a different view, had been
brought to the notice of the Hi gh Court but the said decision
appears not to have been considered by the Hi gh Court while
deciding the wit petitions filed by the private respondents
herein. M. Dhol akia pointed out that in the said decision the
sanme question had fallen for consideration and it had been
answered by the Full Bench by holding that D.Ed. is the
requisite mnimumqualification for teaching students in
primary schools and a B. Ed. qual i fication cannot be treated
as equival ent thereto. |In paragraph 22 of the judgment, the
opi nion of the State Teachers Board to show how D. Ed.
education is better suited for teaching primry teachers was
considered and it was nentioned that it was the opinion of
the State Teachers Training Board that candi dates hol ding
B.Ed. qualification could not be treated as candi dates hol di ng
the qualification equivalent to D.Ed. by giving them nere
training of two-three nonths.

M. Dhol akia submitted that the nere fact that B.Ed.
qualification was a higher qualification than D. Ed.
qualification could not be the reason for holding that trained
graduates hol ding B. Ed. degree were also eligible in terns of
the CGovernment Resol ution of 14th Novenber, 1979 to be
appointed in the 4th post of Assistant Teacher in primry
school s conducting classes for the 5th and 7th standards. In
fact, such an argunent was repelled by the Full Bench

M. Dhol akia urged that by ignoring the Full Bench

decision referred to above, the Bombay H gh Court

m sinterpreted the Government Resolution dated 14th
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Noverber, 1979. On account of such error, the Bonbay Hi gh
Court committed a further error by holding that of the 25%
posts of the approved strength of teachers to be converted into
the pay scal e of Rs.365-15-500-20-660/-, the sane was meant
for trained graduate teachers which included graduate

teachers holding a B.Ed. degree, which was not the intention
of the Governnment Resol ution dated 14th Novenber, 1979.

M. Dhol akia submtted that paragraph 5 of the Resolution
nmade it clear that only in service graduate prinmary teachers,
i nclusive of trained teachers who had conpleted stipul ated
training course (D.Ed.) could be appointed to the converted
posts in the increased pay-scale. It was urged that such an
interpretation finds support fromthe Full Bench decision
Submitting that the approach of the High Court and its
findings were erroneous-and contrary to the Government

Resol uti on dated 14t h Novenber, 1979, M. Dhol akia urged

that the inpugned judgment of the Hi gh Court was liable to

be set aside.

M. Dhol aki a’ s subni'ssi ons were strongly opposed on

behal f of the respondents by M .R S. Apte, advocate who

urged that the H gh Court had correctly interpreted the

Gover nment Resol ution of 14t h-Novenber, 1979 and the

i nterpretati on now being sought to be given on behalf of the
State was, in fact, ‘erroneous.

M. Apte contended 'that the Governnent Resol ution of

14t h Novenber, 1979 had been duly noticed by the H gh Court
inits correct perspective which was to bring about a parity
between the facilities given to the teachers of 5th to 7th
standards attached both with primary schools as well as
secondary schools. |In the Resolution itself it was indicated
that 25% of the teachers teaching in the 5th to 7th standards
attached to secondary schools were enjoying the benefit of a
hi gher scale of play for the 4th teacher who was a trained
graduate teacher being a graduate as well as having 'the B. Ed.
degree, while for the same classes attached to prinmary
school s there was no such arrangenent. It was noticed that
all teachers in these classes of prinary schools were with

H S.C. and D.Ed. qualifications ‘and that in these cl asses of
primary schools there was no permnission for appointing
trained graduate as teachers. In order to renove the
difference in the staffing pattern of these classes in these
ki nds of schools, the Governnent decided that in prinmary
schools run by |local self governing bodies and having 5thto
7th standard cl asses, 25% of the posts of approved strength of
teacher in those classes should be converted into increased
pay-scal e which was neant for those very classes in-the
secondary schools. It was subnitted that the CGovernnent
consci ously provi ded for the appointment of trained
graduate teachers for the 5th to 7th standards B attached to
primary school s.

M. Apte submitted that paragraph 5 of the Gover nnent

Resol ution also indicated that in the converted posts to the
hi gher scale in service graduate primary teachers, inclusive
of trained teachers who had conpleted the D.Ed. course could
be appointed on the conditions as stipulated. M. Apte
contended that the said paragraph was an inclusive paragraph
neant to include those trained teachers who had conpl eted
the D.Ed. course with in service graduate primary teachers
who woul d thereafter be required to obtain the B. Ed. degree.
M. Apte contended that the Full Bench decision of the

Bonbay Hi gh Court in the case of Jayashree Sunil (supra)
had dealt with the question as to whether the D. Ed.
qualification is the requisite mninmumqualification for
teaching students in primary schools and al so whet her the

B. Ed. qualification could be treated as equivalent thereto. He
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urged that although the Maharashtra Enmpl oyees of Private
School s Rul es 1981 had been considered and referred to by

the Full Bench, and in particular Schedule 'B thereof, the
Government Resol ution dated 14th Novenber, 1979 had not

been brought to its notice. On the other hand, the said
Resol uti on was considered in detail by the Division Bench of
the Bonbay High Court in the case of Kondiba (supra) which
had been decided on 12th Septenber, 2002. The Full Bench
deci si on was nmade on 5th May, 2000 and dealt with the

guestion regarding the eligibility of the holder of a B.Ed.
degree to be appointed as a teacher in a primary school . M.
Apte submtted that the subject matter of consideration, as
also the facts were different in the cases before the Full Bench
and the Division Bench and the decision rendered by the Ful
Bench had no application to the facts of the instant case,
whereas, the issue in Kondiba's case (supra) was directly on
the point and the Hi gh Court correctly arrived at the decision
in deciding the instant case.

M. Apte submitted that the order passed by the High

Court and impugned in the instant proceedi ngs had been
correctly made and no interference was called for therewth.
We have carefully considered the subm ssions nade on

behal f of the respective parties. Having particular regard to
the fact that though standards 5 to 7 were attached to both
primary schools as /well as secondary schools, these classes in
fact, represented the mddle schools for which different
standards were being followed.

Consci ous of such disparity in respect of teachers who

are simlarly situated but were treated differently on account
of their being attached to prinmary school s and/or secondary
school s, the State Governnent resolved to elimnate such

di fferences and to make provisions for trained graduate
teachers to be upgraded to a higher scale to the extent of 25%
of the posts. The said Resolution-consciously refers to in
service graduate primary teachers who were eligible for

appoi ntnent to the posts in the increased pay-scale. In fact,
one of the conditions for appointnent of in service graduate
primary teachers to the converted post carrying the hi gher
pay-scal e was that such teacher shoul d have obtai ned a

degree in Arts or Science and had also obtained a degree in
education nanely, B.Ed. VWil e adopting the aforesaid

Resol ution, the Government was, therefore, fully aware of
the fact there were graduate teachers teaching in standards 5
to 7 in the primary schools. This fact was also referred to by
the Division Bench of the High Court in its judgnment under
appeal. It has been nmentioned that one of the contentions

rai sed on behalf of wit petitioners was that in terns of
Covernment Resol uti on dated 26th Cctober, 1982, the
petitioners were entitled to be appointed and continued as
trained teachers in B.Ed. scale.

As has been pointed out by M. Apte, the said

CGovernment Resol uti on does not appear to have been brought

to the notice of the Full Bench which rendered its decision on
the reference made to it on the basis of the Maharashtra Rules
of 1981 in respect whereof conflicting views had been taken
with regard to the eligibility of a graduate, also holding the
B. Ed. degree to be appointed in a primary school. The

Resol ution of 1979 was dealing with a situation which was

prior to the enactnent of the said Rul es and which

contenpl ated the exi stence and appoi nt nent of graduate
teachers in primary schools.

The deci sion rendered in Kondi ba's case (supra) is closer

to the facts of this case. The Hi gh Court, in our view, did not
commt any error in follow ng the same upon distingui shing

the decision rendered by the Full Bench on account of the said




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

Resol ution and the Resol ution dated 12th November, 2001
adopted on the basis thereof.

We, therefore, find no reason to interfere with the

deci sion rendered by the H gh Court which has been

i mpugned in these appeals which are accordingly disnissed
but without any order as to costs.




