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ACT:

Code of Crimnal Procedure (Act 5 of 1898), s.. 195(1)(b)-
Conplaint to Magistrate of offence under s. 211, Indian
Penal Code- Cogni zance, when barred.

HEADNOTE

The appellant | odged a report - with-the police charging the
respondent with certain cognizabl e of fences on 10t h Decenber
1958. While the police were investigating into the ’'report
the respondent filed a conplaint in the Magistrate |Is Court,
on 11th April 1959 alleging that the appellant had comitted
an offence wunder s. 211, Indian Penal Code, by falsely
charging the respondent with having commtted an offence.
The Magi strate took cogni zance of the respondent’s conpl ai nt
under s. 190 Crimnal Procedure Code. At that stage., there
were no proceedings in any court nor any order by any
Magi strate for arrest, remand or bail of the respondent in
connection with the appellants report to the police. Later,
on 18th July 1959 the police arrested the respondent in
connection wth the appellant’s report and filed a charge
sheet against him but the case ended in an order of
di schar ge. Thereafter, the appellant applied. to t he
Magi strate’s court praying that the court my not take
cogni zance of the conplaint to the court filed by the
respondent against the appellant, on the ground that,
cogni zance of an offence under s. 211 |I.P.C. could not  be
taken in view of the provisions contained in s. 195(1)(b)
Cr.P.C. The nmgistrate rejected the contention and the order
was confirmed by The session court and the high Court.

In appeal to this Court,

HELD: The conplaint filed by the respondent was comnpetent
and the Magi strate was not barred fromtaking cogni zance of
it by the provisions of s. 195 ( 1) (b) C.P.C.; and, in
taking cognizance of it he only exercised jurisdiction
rightly vested in him [542 A-B]

(i) WwWhen a Magistrate is taking cognizance wunder s. 190
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Cr.P.C. he nust exam ne the facts of the conplaint before
him and determ ne whether his power of taking cognizance
under the section has or has not been taken away under S.
195(1) C.P.C. , In the case of an offence wunder s. 211
I.P.C., s. 195(1)(b), Cr.P.C., provides that no court shal
take cognizance of it when such offence is alleged to have
been commtted in, or inrelation to, any proceeding in any
court, except on the conplaint in witing of such court or
of some other court to which such court is subordinate.
That is, s. 195(1)(b ) Cr.P.C. bars taking cognizance if al
the following circunstances exist, nanely, (i) that the
of fence in respect of which the case is brought falls wunder
s. 211 1.P.C. (ii) that there -should be a proceeding in a
court, and (iii) that the allegation should be that the
of fence under s. 211 |.P.C. was committed in, or in relation
to such a proceedi ng. Wen exam ning the question whether
there is any proceeding in any court, three situations can
be envisaged: (a) There nmay be no proceeding in any court at
all; (b) a.proceeding in a court . may actually be pending
when cognizance is taken of the offence under S-. 211
I.P.C., and (c¢) though there nmay be no proceedi ng pending in
a court, there may have been a proceedi ng which had al ready
concl uded and the offence under s. 211 nmay

521

be alleged to have been commtted in, or in relation to,
that proceeding. In cases (b) and (c), the bar to taking
cogni zance under ''s. 195(1) (b) Cr.P.C. would cone into
operation. In case (a), when there is no proceedi ng pendi ng

in any court at all ‘at the time when the applicability of S.
195(1) (b), C.P.C. has to be determ ned, nor has there been
any earlier proceeding which may have been concluded.. the
sub-,section would not apply, and in~ such” a case, the
Magi strate would be conpetent to take cognizance of the
of fence under s. 211 |.P.C., if his jurisdiction is | invoked
in the manner laid down ins. 190 of Crimnal Procedure
Code. [526 F-G 527 B, GH, 528 E-F; 529 CE, GH

Casel aw consi der ed.

(ii)There is nothing in the | anguage of the sub-section to
i ndicate that thelLegislature also intended to lay down this

bar if a proceeding in court was still under contenplation
and if and when the proceeding is taken it may be found that
the offence alleged to have been conmtted was, in fact,

conmitted in or inrelation to, that proceeding. The Magis-
trate could not be expected to cone to a decision whether
any such proceeding in any court was under contenplation

and any interpretation of law which wll make its
applicability dependent on a future decision to be taken by
some person and thus introduce an el enent of  uncertainty,
shoul d be avoi ded. [530 B-F]

(iii)At the stage when the conplaint was filed by the
respondent against the appellant the police were “inquiring

into the appellant’s report. In such a case, there may be
no justification for the police to bring a charge of  fal se
information being given to them wuntil investigation is
,conpleted. Simlarly, a Magistrate has-no jurisdiction to
order a prosecution for naking a false conplaint, till the
conplaint was dism ssed. But there is no requirenent

anywhere in |aw that the person affected by the fal se charge
could not file his conplaint in court until the police had
decided that the charge is false. [534 F-H, 535 A-B]

Queen v. Subanna Goundan, (1862-63) 1 MH C R 30 and Gati
Mandal v. Enperor, 27 Cr. L.J. 1105, referred to.

(iv) The nere fact that, on a report being nmade to the
police of a cognizable offence, the proceeding nust, at a
latter stage., end in a judicial order by the Magistrate,
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cannot, stand in the way of a private conplaint being filed
and of cogni zance being taken by the court on its basis.
The schene of the provisions relating to investigation in
t he Crimnal Procedure Code, requires that wupon the
conpletion of investigation, the investigating officer has
to submit a report to the Magistrate under s.173 Cr.P.C
furni shing various details and stating whether it appears to
him there is or is not sufficient evidence or reasonable

ground for placthe accused on trial. At that stage there
may be an intervention by ire Magistrate in his judicia
capacity. But until some occasion arises for a Magistrate

to make a judicial order in connection with the investi.
gation of a cognizable offence by the police, no question
can arise of the Magistrate having the power of filing a
conpl aint under s. 195(1)(b) C.P.C. [540 DI. GH, 541 B-C|
(v) It is not correct to say that s. 195 C.P.C. lays down
that the of fence& therein referred to shall not be deened to
be any offences at all, except on the conplaint of the
persons or the courts therein specified. An offence is
constituted as soon as it is found that the facts which
constitute the offence have been committed by the person
-accused of the offence, and it remains an offence whether
it is triable by a court or not. [535 G H]

Observations contra in Fakir Mhanmed v. Emperor, A l.R 1927
Sind 10 overrul ed.

522

(vi) It was not necessary that the proceeding taken by the
police should ternmi nate before the court could conpetently
take cognizance of the conplaint filed by the respondent
agai nst the appellant. [537 H

(vii) In the case of s. 195(1)(b) there is a linmtation that
private prosecutions are barred only if “the of f ences
nmentioned in that sub-section were alleged to have been
commtted in, or in relation to any proceeding in any court.
If the offence was not conmmitted,, in, or in relation to,
any proceeding in any court, a private conplaint is
perm ssi ble. [537 D E]

Ramaswam |yengar v. Panduranga Mudaliar, A l.R 1938 Mad.
173, referred to.

(viii) It is true that if a private person is allowed to
file a conplaint that the report to the police against him
is false before investigation is corn |eted, and the court
takes cogni zance of it, there may be two trials, in one of
whi ch person accused of an offence may be under trial, while
in the other, the person who conplained to the police nay
appear as a person accused of an offence under s. 211 |I.P.C
But, there is no difficulty in dealing with such a possible
anonmal ous situation, by trying both cases together or. one
after the other. [541 C F]

JUDGVENT:

CRI MNAL APPELLATE JURI SDICTION : Crimnal Appeal No. 110 of
1965.

Appeal fromthe judgnent and order dated January 13, 1965 of
the H gh Court at Allahabad in Crimnal Revision No. 1318 of
1964.

Frank Anthony, M L. Sethi, J. C. Talwar and R L. Kohli
for the appell ant.

R P. Kapur, respondent No. 1, in person

O P. Rana, for respondent No. 2.

The Judgnent of the Court was delivered by

Bhargava, J. This appeal filed under certificate granted by
the Hgh Court at Allahabad is directed against an order




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 20

passed by that Court dismissing a revision application by
which the appellant, M L. Sethi, desired the vacation of an
order passed by the Sessions Judge of Saharanpur uphol di ng
two orders of the Additional District Mgistrate (Judicial),
Sahar anpur, dated 6th August, 1963 and 5th Cctober, 1963.
By these orders, the Magistrate dism ssed two applications
presented by the appellant for disnmssing a conplaint
pendi ng before himfor commi ssion of offences under sections
21 1, 204 and 385 of the Indian Penal Code. A further
prayer was nade for an order by this Court qushing the
proceedi ngs pending in the Court of that Mgistrate.

The facts necessary for deciding this appeal may be stated
briefly. on Decenber 10, 1958, the appellant | odged a report
with the Inspector-GCeneral of Police, Chandigarh against
R P. Kapur (hereinafter referred to as "the respondent”) and
his nother-in-law chargi ng-themw th comm ssion of offences
puni shabl e under sections 420, 109, 114 and 120-B, |.P.C. It
does not appear to be necessary

523

to give thedetails of the allegations made in that report.
The charge in that First Information Report was based on the
allegation that the respondent and his nother-in-law, by
conspiring together, cheated the appellant and his wife of a
sum of Rs. 20,000/- by persuading the appellant to take a
sal e-deed of sonme l'and on certain fal se representations and
on suppression of facts indicating that on the date when the
sal e-deed by the respondent’s nother-in-law was executed in
favour of the wife of the appellant, the title of the forner
had al ready been extingui shed, as the |and had been acquired
by the Governnent under the Land Acquisition Act. The
of fence was registered as a cognizable of f ence and
i nvestigation was started.

On April 11, 1959, the respondent filed a conplaint in the
Court of Judicial Magistrate,’” ~1st d ass, Chandi gar h

against the appellant for conmssion of offences  under
sections 204, 211 and 385 1.P.C. In this conplaint, the
respondent alleged that the | and was sold by his npother-in-
law to the appellant’s wife as a favour to the appellant and
that at that time, no msrepresentations at all were nade in
respect of any facts. The conpl ai nt ‘added that the appel |l ant
was fully aware of the land acquisition proceedings; but
because of fixation of lowrate of conpensation in-the
acquisition proceedings,the appellant suffered a 1oss of
nearly Rs. 13,000/-. The appellant,being a clever crinina

| awyer, went to the respondent’s nother-in-Ilaw, Sm

Kaushaliya Devi, and demanded the sumof Rs. 13, 000/-, and
when she refused, he threatened her with dire consequences
of crimnal proceedi ngs agai nst her and her | son-in-I|aw,
the respondent. A sinmlar threat of crimnal proceedings was
also later given to the respondent hinmself by the appellant;
and thereafter, the First Information Report was |odged with
the I nspector-General of Police by the appellant on Decenber
10, 1958. The charge in the conplaint further was that the
allegations made in the First Information Report by the
appel lant were false to his know edge and were contradicted
by the appellant’s own letters, witings and ot her
correspondence. It was also stated that the false report to
the police was nade with the know edge and intention of
putting the respondent in fear of ,injury to his fair name
and reputation in service and otherw se and of being put
under arrest and harassnent in a crimnal trial and thereby
to induce him to deliver to the appellant Rs. 13,000/ -
and subnmit to other terns that the appellant may choose to
i nppose. The last allegation was that the appellant was
guilty of the offence under s. 204, |I.P.C., for secreting
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five docunments which were enunerated in the conplaint, and
this offence was all eged to have been conmitted, because if
t hese docunents had been presented in tine, the Police would
not have entertained the conplaint which led to a harassing
i nvestigati on agai nst the respondent.

Thi s conplaint filed by the respondent agai nst the

appellant,as well as the proceedings instituted by the
Police on the basis of the
524

First Information Report were transferred under the orders
of this Court to the Court of the Additional District
Magi strate, Saharanpur. The case agai nst the respondent and
his nother-in-law based on the First |Information Report
ended in an order of discharge passed by the H gh Court of
Al | ahabad on Decenber 10, 1962, when the charge franed
agai nst the respondent and hi's nmother-in-law by the trying
Magi strate was quashed. ~On the record, the material avail a-
ble relating to the proceedi ngs based on the F.I.R dated
Decenmber /10, 1958, is that it was on July 18, 1959 for the
first time that the respondent was arrested in connection
with that report and the challan by the Police for trial of
the respondent was presented to the Court on July 25, 1959.
There is no material to show that between Decenber 10’ 1958,
when the First Information Report was |odged, and July 18,
1959 when the respondent was arrested in connection with it,
there was, at any stage, any order passed by any Magistrate
in connection with the investigation that was goi ng on

As we have nmentioned earlier, the revisions before the
Sessi ons Judge, and the High Court, arose out of two orders
made by the Additional District Magistrate  on August 6,
1963, and Cctober 5, 1963. The first order was made on an
application presented by the appellant on May 6, « 1963 in
which he contended that no offence was disclosed on the
all egations nade in the conplaint and on the statement of
the conpl ai nant recorded by the Magistrate at Chandigarh
and, further, that, in any case, the trial was barred on
account of want of requisite previous sanction as /provided
in S. 195 of the Code of Crimnal Procedure. It ‘was also
all eged that the facts were so inter-mxed that the trial of
any other offence separate fromthe offence under S. 211
I.P.C., was not permssible or possible, so that the
Magi strate was requested not to proceed with the trial —and
to wthdraw the order summoning the appellant; and in the
alternative, the prayer was that the appellant” may  be
di scharged under S. 253, C. P.C, as the charge against
hi m was groundl ess.

The second order of the Magistrate dated 5th October, 1963,
was passed on the application of the appellant dated August
12, 1963, in which it was prayed that the Court may not take
cogni zance ,of the conplaint as instituted, and the /tria
under S. 252, C. P.C nay not proceed. The prayer was
again based on the ground that cogni zance of the offence
under S. 21 1, I.P.C. could not be taken in view of the
provisions of S. 195(1)(a) & (b), C. P.C, under which the
,Court was enpowered to proceed in respect of that offence
only when there was a conplaint, in witing by the authority
concer ned. The Additional District Mgistrate by his two
orders, rejected the contention that s. 195, Cr. P.C,
barred this particular conplaint which had been filed
agai nst the appellant. The main ground for these orders was
that no proceedings were pending in any Court when the
conpl ai nt agai nst the appellant was filed in the Court of
525

the Magistrate at Chandigarh for the offences under sections
204, 21 1, and 385, I.P.C. and consequently, s. 195  Cr.
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P.C., was inapplicable. That is the view of the Addl.
District Mgistrate which has been upheld both by the
Sessions Judge and the High Court; and consequently, the
appel | ant has now cone up to this Court in this appeal

On behal f of the appellant, the first submnmi ssion nmade by his
counsel, M. Frank Anthony, Was that the making of a report
of a cogni zable offence with the police is both institution
of a crimnal proceeding as well as charging a person wth
having committed an offence, so that, in this case, when the
appel l ant 1 odged his First Information Report on Decenber
10, 1958, with the InspectorGeneral of Police, it nust be
held that he had instituted a crimnal proceeding against
the respondent, as well ‘as he had charged him wth having
conmitted the offences nentioned in that report within the
meaning of s. 21 1, |I.P.C. In support of this proposition

| earned counsel relied ona Full Bench decision of the
Calcutta Hi gh Court in KarimBuksh v. The Queen-Enmpress(1),
and a Full. Bench deci sion of the Kerala H gh Court in Al bert
v. State of Kerala and Another.(2) It was urged that, on
this interpretation, when the respondent filed a conplaint
agai nst the appellant under s. 21 1, |I.P.C., together wth

ot her offences, the provisions of s. 195 C. P.C, becane
attracted. It appears to us that in this case it is not at
all necessary to go into the question whether, whenever a

conpl aint of a cognizaable offence is filed, it nust be held
that the conplainant is instituting or causing to be
instituted a crimnal proceeding, or is nerely charging the
person naned in ‘the report wth “having comitted the
of fences nentioned therein, because, during the course of
argunent in the appeal before us, no contention was put
forward that no offence under s. 211, |.P.C, was rmade out
and that the complaint of the respondent against the
appellant was wongly being treated as in respect. of a
charge under s. 21 1. Up to the stage of ‘the revision before
the H gh Court, sone attenpt was made on behalf of the
appellant to plead that the facts alleged by the respondent
in his conplaint to the Court did/not constitute an  offence
under s. 21 1, I.P.C. comitted by the appellant; but, in
this Court, M. Frank Anthony on behal f of the appellant
gave up this plea and, in fact, proceeded to urge before us
that the conplaint of the respondent against the  appell ant
did specifically include in it a charge under s. 21 1,
|.P.C. On behalf of the respondent and the State Governnent
al so there was no suggestion that the conplaint against the
appel l ant was not in respect of the offence under s. 21 1,
I.P. C It is consequently unnecessary at this stage to go
into the question whether the facts given in the ~conplaint,
or the facts which may ultimately be found proved after. the
trial, do or do not constitute an offence under s. 21 1

I.P.C. and if they do, whether those facts show that the

(1) I.L.R 17 Cal. 574.

(2) Al.R 1966 Kerala 11.

526

appel lant had instituted a crimnal proceeding agai nst the
respondent or had only charged himw th having conmtted the
of fences nentioned in his report. That is a point which may
have to be decided at the conclusion of the trial of the
appel l ant; and consequently, we refrain fromgoing into this
guestion at this stage.

The only point that falls for determination by this Court is
whet her, in this case, cognizance of the_conplaint, which
included an offence under s. 21 1, |I.P.C., filed by the
respondent against the appellant, was rightly or wongly
taken by the Courts. The conplaint, as we have nentioned
earlier, was filed by the respondent in the Court of the
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Judi cial Magistrate at Chandigarh on April 11, 1959, and on
the sane day, cognizance of the offence was taken by that
Magi strate wunder s. 190, Cr. P.C., where after that
Magi strate proceeded to record the statenent of t he
respondent under s. 200, Cr. P.C Before this cognizance
was taken, the appellant had already |odged his first
I nf ormati on Report agai nst the respondent with the
I nspector-Ceneral of Police on Decenber 10, 1958. In
connection with that report, investigation by the Police
nmust have been goi ng on, though none of the judgments of the
| ower Courts nentioned what particular steps had been taken
in that investigation up to the 11th April, 1959, when this
conplaint was filed by the respondent agai nst the appellant.
The facts found only nentioned that in connection with that
First Information Report of ‘the appellant, the respondent
was arrested on July 18, 1959, and subsequently, the charge-
sheet was submitted by the Police to the Court of the
Magi strate on July 25, 1959. This arrest and subm ssion of
the charge-sheet were both subsequent to the filing of the

conplaint. by the respondent. |n these circunstances, we
have to —exanine whether the Magi strate at Chandigarh was
conpetent to take cogni zance of this conplaint on April 11,

1959, in view of the provisions of s. 195 of the Code of
Crimnal Procedure.
In dealing with this question of law, the inmportant aspect
that has ,to be kept' in viewis that the point of tine at
which the legality of the cogni zance taken has to be judged
is the time when cogni zance is actually taken under S. 190,
Cr. P.C Under the Code of Crimnal Procedure which applies
to trials of such cases, the only provision for taking
cognizance is contained in-s. 190. Section 195, which
follows that section, is, in fact, a linmtation on the
unfettered power of a Magistrate to take -cognizance under
s.190. Under the latter section cognizance of any | offence
can be taken by any Presidency Magistrate, District
Magi strate or Sub-Divisional  Magistrate, and any other
Magi strate specially enpowered (in this behalf (a) upon
receiving a conmplaint of facts which constitute such
of fence; (b) upon a report in witing of such facts made by
any police-officer; and (c) upon information received from
any person other than a police-officer, or upon his own
know edge or suspicion, that such
527
of fence has been comitted. In the present case, the
Judicial Magistrate at Chandigarh had before him the
conplaint filed by the respondent, and if s. 190 stood by
itself, he was conpetent to take cognizance of it wunder
clause (a) of sub-s. (1) of that section. This power of
taking cogni zance was, however, subject to the  subsequent
provisions contained in the Code of Crinmnal Procedure
including that contained in s. 195. Sub-s. (1) of -s. 195,
which is relevant for our purposes, is reproduced below --
"195(1). No Court shall take cogni zance-
(a) of any offence punishable under sections
172 to 188 of the Indian Penal Code, except on
the conplaint in witing of the public servant
concerned, or of sonme other public servant to
whom he is subordinate
(b) of any offence puni shabl e under any of the
following sections of the sane Code, nanely,
sections 193, 194, 195, 196, 199, 200, 205,
206, 207, 208, 209, 210, 211 and 228, when
such offence is alleged to have been committed
in, or inrelation to, any proceeding in any
Court, except on the conplaint in witing of
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such Court or of sone other Court to which
such Court is subordinate; or
(c) of any offence described in section 463 or
puni shabl e under section 471, section 475 or
section 476 of the sane Code, when such
of fence is alleged to have been commtted by a
party to any proceeding in any Court in
respect of a docunent produced or given in
evidence in such proceeding, except on the
conplaint in witing of such Court, or of sone
ot her Court to whi ch such Court is
subordinate. "
Thi s sub-section thus bars any Court fromtaking cognizance
of the offences nentioned in clauses (a), (b) and (c),
except when the conditions laid down in those clauses are
sati sfied. In the case of an offence punishable wunder S
211, 1.P.C., the nmandatory direction is that no Court shal
take cogni zance of ~any offence punishable wunder this
section, when such offence is alleged to have been commtted
in, or.inrelation to, any proceeding in any Court, except
on the conplaint in witing of such Court or of some other
Court to which such Court is subordinate. This provision in
clause (b) of sub-s. (1) of s. 195 is thus clearly a
[imtation on the power of the Court to take cognizance
under s. 190. Consequently, it is at the stage when a
Magi strate is taking cognizance under s. 190 that he nust
exam ne the facts of the conplaint before himand determne
whet her his power of taking cogni zance under 's. 190 has or
has not been taken away by cl. (b) of sub-s. (1) of s. 195,
C. P.C In
528
the present case, therefore, at the tinme when this conplaint
was filed 'by the respondent in the Court of the ‘Judicia
Magi strate at Chandigarh, it was necessary and incunmbent on
that Magistrate to exam ne whether his power of taking
cogni zance of the offence was |imted by the provisions of
s. 195 (1)(b). He had, therefore, to determ ne whether
cogni zance of this conplaint charging the appellant’ with
comm ssion of an of fence under s. 211, |I.P.C, could not be
taken by him because that offence was alleged to have been
commtted in, or inrelation to, any proceeding in any
Court, and if he found that it was so, whether a conplaint
in witing by such Court or sone other Court to which such
Court was subordinate was necessary before he could take
cogni zance. Consequently, in deciding this appeal, this
Court has to examine whether on the date when cogni zance was
t aken by the Judicial Magistrate at Chandigarh such
cogni zance was barred under s. 195(1)(b), C. P.C., because
the of fence puni shable under s. 211, 1.P.C., included in the
conplaint was alleged to have been comitted in, or in
relation to, any proceeding in any Court.
In the interpretation of this cl. (b) of sub-s. (1) of
s. 195, consi derabl e enphasis has been laid before us on the
expression "in, or inrelation to", and it has been urged
that the wuse of the expression "in relation to" very
consi derably w dens the scope of this -section and nakes it
applicable to cases where there can even in future be a
proceeding in any Court in relation to which the offence
under s. 211, |1.P.C., may be alleged to have been conmitted.
A proper interpretation of this provision requires that each
ingredient in it be separately exanm ned. This provision bars
taking of cognizance if all the followi ng circunstances
exist, wviz., (1) that the offence in respect of which the
case is brought falls under s. 211 I.P.C.; (2) that there
should be a proceeding in any Court; and .(3) that the
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all egation should be that the offence under s. 211 was
conmitted in, or in relation to, such a proceedi ng. Unl ess
all the three ingredients exist, the bar under s. 195(1)(b)
agai nst taking cognizance by the Mgistrate, except on a
conplaint in witing of a Court, wll not cone into
operation. In the present case al so, therefore, we have to
see whether all these three ingredients were in existence at
t he time when the Judicial Magistrate at Chandi gar h
proceeded to take cogni zance of the charge under s. 211

|.P.C., against the appellant.

There is, of course, no doubt that in the conplaint
before the Magistrate a charge under s..211, |.P.C., against
the appellant was included, so that the first ingredient
clearly existed. The question on which the decision in the
present case hinges is whether it can be held that any
proceeding in any Court existed when that Magistrate took
cogni zance. |If any proceeding in any Court existed and the
of fence under s. 211, 1.P.C., in the conmplaint filed before
hi mwas all eged to have been conmitted in such a proceedi ng,
or in
529
relation to any such proceeding, the Mgistrate would have
been barred fromtaking cogni zance of the offence. On the
other hand, if there was no proceeding in any Court at al
in which, or inrelation to which, the offence under s. 211
could have been alleged to have been conmitted, this
provi si on barring cogni zance woul d not be attracted at all
In this case, as we have already indicated when enunerating
the facts, the conmplaint of which cognizance was taken by
the Judicial Magistrate at Chandigarh was filed on April 1
1, 1959, and at that stage, the only proceeding ‘that was
goi ng on was investigation by the Police on the basis of the
First Informati on Report |odged by the appellant before the
I nspect or-General of Police on Decenber 10, 1958. There is
no mention at all that therewas, ~at that stage, any
proceeding in any Court in respect of that F.1.R Wen exa-
mning the question whether there is any proceeding in any
Court, there are three situations that can be envi saged.
One is that there ,may be no proceeding in any Court at all
The second is that a proceeding in a Court may actually be
pendi ng at the point of tine when cognizance is sought to be
taken of the offence under s. 211, |.P.C. The third is that,
though there may be no proceeding pending in any Court in
which, or in relation to which, the offence under ~s. 211
I.P.C., could have been conmmtted, there may have been a
proceedi ng whi ch had al ready concl uded and the of fence under
s. 211 my be alleged to have been commtted in, or in
relation to, that proceeding. It seens to us that in both
the latter two circunstances envi saged above, the bar to
taking cognizance under s. 195(1)(b) would cone into
operation. |If there be a proceeding actually pending in any
Court and the offence under s. 21 1, I.P.C., is alleged to
have been comritted in, or in relation to, that proceeding,
s. 195(1)(b) would, clearly apply. Even if there be a case
where there was, at one stage, a proceeding in any Court
which nmay have concluded by the tinme the question of
applying the provisions of s. 195(1)(b) arises, the bar
under that provision would apply if it is alleged that the
of fence under s. 211, I.P.C., was comitted in, or in
relation to, that proceeding. The fact that\ the proceeding
had concl uded would be immterial, because s. 195(1)(b) does
not require that the proceeding in any Court nust actually
be pending at the time when the question of applying this
bar ari ses.

In the first circunmstance envi saged above, when there is no
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proceedi ng pending in any court at all at the time when the
applicability of S. 195(1)(b) has to be deternined, nor
earlier proceeding which may have been of this sub-section
woul d not be attracted, has there been any concluded, the
provi sions because the |language used in it requires that
there nust be a proceeding in sone Court in, or in relation
to, which the offence under s. 21 1, I.P.C. is alleged to
have been committed. |In such a case, a Magistrate would be
conpetent to take cognizance of the offence under s. 211
I.P.C., if his

530

jurisdiction is invoked in the manner laid down in s. 190 of
the Code of Crimnal Procedure.

M. Frank Anthony on behal f of the appellant urged before us
that even in those cases where there may be no pending
proceeding in any Court, nor any proceeding which has
already concluded in any Court, the bar of s. 195(1)(b)
should ~be held to be applicable if it is found that a
subsequent proceeding in any Court is under contenplation

We do not think that the |anguage of cl. (b) of sub-s. (1)
of s. 195 can justify any such interpretation. A proceeding
in contenplation cannot be said to be a proceeding in a

Court. VWen there is nere contenplation of starting a
proceeding in future, there is no certainty that the
proceeding will coneinto existence. It  wll always be

dependent on the decision to be taken by the person who is
contenplating that the proceeding be started; and any

interpretation of the law, which will make the applicability
dependent on a future decision to be taken by another
person, would, in our opinion, be totally incorrect. The
applicability of this provision at the sweet will. of the
person contenplating the proceeding wll ~introduce an
el ement of uncertainty in the applicability of the law, and
such an interpretation nmust be avoided. 1n this case, apart

fromthis circunmstance, the language used clearly lends it-
self to the interpretation that the bar has been placed by
the Legislature only in those cases where the offence is
all eged to have been committed in, or inrelation’ to, any
proceedi ng actually pending in any Court, or any  proceeding
whi ch has al ready been taken in any Court. There is nothing
in the language to indicate that the Legislature also
intended to lay down this bar if a proceeding in a Court was
still under contenplation and if and when that proceeding is
taken, it may be found that the offence alleged to have been
commtted was, in fact, committed in, or in relation to,
that proceeding. 1In this connection, the question of tine
when the applicability of this provision has to be
determ ned, assunes inportance. It appears to us that at
the tinme when in the present case the Judicial Mgistrate at
Chandigarh had to determine the applicability of this/ bar

he could not be expected to cone to a decision whether any
proceeding in any Court was under contenplation in,  or in

relation to, which the offence under s. 21 1, |I|.P.C, of
which he was asked to take cogni zance, was alleged to  have
been conmitted. In fact, it would be laying on the

Magi strate a burden which he could not be expected to
di scharge properly and judicially as no Magistrate could
determ ne in advance of a proceeding in a Court whether the
offence under s. 21 1, I.P.C., of which he is required to

take cognizance, wll be an offence which wll be found
subsequently to have been committed in relation to the
contenplated proceeding to be taken thereafter. Thi s

interpretation, sought to be placed on this provision on
behal f of the appellant, cannot, therefore, be accepted.
531
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In this connection, reliance was placed by | earned counse

for the appellant on a series of cases decided by various
Hi gh Courts. In Re Vasudeo Ranthandra Joshi (1), the High
Court of Bombay quashed proceedi ngs for prosecution of a
awer who had instigated sone witnesses to give false
evi dence. It appears that a pleader was defending an
accused person in a proceeding pending before a Magistrate
against his client in respect of a charge wunder s. 401,
[.P.C. On April 1, 1922, an application nmade by the pleader

on behalf of the accused for bail was refused. Then, the
statenents of three witnesses were recorded under s. 164,
Cr. P.C., on April 18, 1922, and fromthese statements it

appeared that on April 10, these witnesses had an interview
with the pleader who had instigated them to give false
evi dence. On April 15, another case against the pleader’s
client in respect of a dacoity was sent up to the Magis
trate, and the allegation against the pleader was that it
was in connection with this case of dacoity which was sent
up to the Magistrate on April 15, that the pleader had
i nstigated the witnesses to give false evidence. On June 2,
the witnesses were actually exani ned before the Magistrate
in this dacoity case which was sent up on April 15; and then
on June 7, a conplaint was filed by the Police Oficer
against the pleader charging himw th having abetted the

giving of false evidence. It was in these circunstances
that the High Court held that the provisions of s. 195(1)
(b), Cr. P.C., were applicable andthe case against the

pl eader on the charge filed by the Police Oficer was not
mai nt ai nabl e when there was no sanction by the Magistrate
who was enquiring into the dacoity case in relation to which

the witnesses were instigated to give false evidence. On
the facts, it is clear that that case is _distinguishable
from the case before us. 1In that case, the charge by the

Police Oficer was filed on June 7, and on that 'date a
proceeding was already pending before the Magistrate in
relation to which the witnesses had been instigated to give
fal se evidence. The provisions of s. 195(1)(b) were, there-
fore, clearly applicable. Dealing with this natter, one of
the |earned Judges of the High Court held that “"the words
are very general, and are w de enough, in ny opinion, to
cover a proceeding in contenplation before a Crimnal Court,
though it may not have begun at the date when the offence

was conmitted. If that is so, it is plain that sanction was
necessary in the present case, and, t her ef ore, t he
proceedi ngs which have been undertaken are nun and  void
wi t hout such sanction.". These views expressed by Crunp, J.,

had been relied upon by |earned counsel in support of his
proposition that even if an offence is conmmtted in rel ation
to a proceeding which is in contenplation, the provisions of
s. 195(1) (b), . P.C., are attracted. W do not /think
that any such general proposition can be inferred from that
decision. It is to be noted that in that case though it was
held that the offence of instigation of witnesses to give
fal se evidence was conmtted when proceedi ngs

(1) A .R 1923 Bom 105.
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before a crimnal Court were still under contenplation in
whi ch the witnesses were to appear, the actual conplaint fO9r
that instigation was filed after the Magistrate was already
seized of the proceeding in which the wtnesses were
instigated to give false evidence. On the date on which the
conplaint was filed by the Police Oficer charging the
pl eader with instigation of giving fal se evidence, there was
al ready a pendi ng proceeding before the Court in relation to
whi ch that of fence had been comitted. Consequently, the
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observations in that case should be interpreted as limted
to laying down that the provisions of s. 195(1)(b), C
P.C., wll be attracted even if the offence charged was

conmitted while the proceeding was in contenplation, and
that there was no decision by the Court that the sanction
under s. 195(1)(b) would be necessary even in those cases
where the proceeding is still under contenplation on the
date when the conplaint is filed before the Court for
comm ssion of the offence nmentioned in s. 195(1)(b).
In Ghul am Rasul v. Enperor(1l) the Police investigated a
report that a certain person had stolen the conplainant’s
watch from his car, and in the investigation, the Police
cane to the conclusion that the report was false and that
the wat ch had been renoved by the conpl ai nant hinsel f. The
case was accordingly reported to the Magistrate for
cancel l ation; and then the Police prosecuted the conpl ai nant
under ss. 193 and 211, 1.P.C.- The |l earned Judge of the
Lahore Hi gh Court in dealing with the case held: "I amclear
that the words in this sub-section 'in relation to any
proceeding “in any Court’ apply to this case of a false
report or-a false statenent nade in an investigation by the
police with the intention that there shaH, in consequence of
this, be atrial in the Crimnal Court, and | find support
for this view in  the case of Chuhar  Ml-N hal Ml V.
Enperor(2)." The decision in the words in which the |earned
Judge expressed hinself appears to support the argument of
| earned counsel for the appellant inthe present case; but
we think that very likely in that case, the |earned Judge
was influenced by the circunstance that the case had been
reported by the Police to the Magistrate for cancellation
He appears to have held the view that the Magi strate having
passed an order of cancellation, it was necessary that the
conplaint should be filed by the Magistrate, because s.
195(1)(b) bhad becone applicable.” If ~the |earned  Judge
intended to say that w thout any proceedi ng being taken by
the Magistrate in the. case which was investigated by the

Police it was still essential that a conplaint should be
filed by the Magistrate sinply because a  subsequent
proceedi ng fol l owi ng t he police i nvestigation was

contenplated, we consider that his decision cannot be
accepted as correct.

1) AIl.R 1936 Lah. 238. (2) Al.R 1929
Sind 132.
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In Balak Ramand Qthers v. Enmperor(), it was held that a
person who sets the criminal |law in notion by making a false
charge to the police of a cognizable offence by definitely
charging a person with having come to his house for. the
pur pose of dacoity, and insisting for i nvesti gation

institutes crimnal proceedings within the neaning of s.
211, and that crimnal proceedings are just “as nmuch
instituted within the neaning of s. 211 when first
information of a cognizable offence is given to the Police
under s. 154, Cr. P.C, as when a conmplaint is nmade direct
to a Magistrate under s. 200, Cr. P.C. W do not think that
these comrents nmde in that case can be interpreted as
| ayi ng down that crimnal proceedings instituted by | odging
a First Information Report of a cognizable offence to the
Police anmount to institution of a crimnal proceeding in a
Court . VWhat the Court in that case was deciding was that
there can be crimnal proceedings apart from proceedings
instituted by a conplaint in Court for purposes of s. 211

|.P.C. That decision does not in any way attenpt to |lay down
that a proceeding in investigation is a proceeding in a
Court.
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In Randeo v. The State and Another(2), the question arose
about the applicability of s. 195 to a conplaint nmade for an
of fence under s. 182, |I.P.C., by a Police Oficer for giving
false information to himin a report |odged by an informant.
In that connection, the Court considered the scope of s. 195
and held that an offence under s. 211, |1.P.C., in connection
with a false charge made before the Police is an offence
conmitted in relation to proceedings in a Court contenplated
at the tine of lodging information with the Police. But in
that case again the conplaint by the Police was held to be
i ncompetent only on the further basis that the proceedings
under contenplation at the time when the offence under s. 21
1, |.P.C, was conmmtted by lodging the report, were
actually instituted later.  This institution of that case
took place before the Police |odged the complaint for the
of fence under s. 182, |.P.C  Thus, this was again a case
where a proceeding was actually pending in a Court at the
ti me when cogni zance of the offence under s. 182 was taken

and it 'was held that the charge under s. 182 was covered by
a charge under s. 21 1, |I.P.C. and that the latter offence
had been conmitted in relation to the proceeding which had
come into existence in theCourt at the tine of taking
cogni zance.

In Har Prasad v. Hans Ram and Ot hers(3), a private conpl aint
was filed before’ a Magistrate disclosing comm ssion of
of fences under ss. 467 and 471, |.P.C., at a tinme when there
were no proceedi ngs pending in any Court. These of fences
were comm tted for 'the purpose of using the forged docunents
in the Court of ‘the Tahsildar ~who was to deal wth
subsequent nutation proceedi ngs

(1) A l.R 1942 Cudh 100. (2) A I.R 1962 Raj. 149.

(3) Al.R 1966 Al. 124,
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and they were, in fact, so used subsequently. It was in
these circunstances that the Court held that the words "in

respect of" in S. 195(1)(c) were wi de enough to include even
a docurent whi ch was prepared before the proceedi ngs started
in a Court of |law but was produced or given in evidence in
that proceeding. It was further held that in this view of
the matter, although the docunent was fabricated before the
proceedi ngs started in Tahsildar’s Court and although two of
the opposite parties were not inpleaded in the nutation
proceedings, it nust be held that the cognizance of the
of fence was barred by s. 195(1)(c). Once again, it wll ~be
noticed that all that the Court disregarded was the fact
that the substantive offence nentioned in S. 195 was
conmitted for a proceeding which was wunder contenplation

but the proceedings in Court for that offence were  held
barred by S. 195 only because subsequently, proceedings in
the Court of the Tahsildar were actually taken and the
documents concerned were used in it and were found-to have
been forged in relation to those proceedings. On the date
on which the cognizance was taken, the proceeding, in
relation to which the offence had been conmtted, was
al ready pendi ng.

In The Queen v. Subbanna Gaundan and Qthers(), it was found
that sonme persons were convicted under s. 21 1, I.P.C., for
fal sely charging the conplainant with having commtted the
of fence of highway robbery, knowi ng that there was no just
or lawful ground for such charge. The charge had been
preferred before an Inspector of Police, who dishelieved and

refused to act upon it. It was held that to constitute the
of fence of preferring a false charge contenplated in S. 21
1, |.P.C, it was not necessary that the charge should be

before a Magistrate. |In that connection, the Court further
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held that it is enough in a case like that one if it appears

that the charge was still not pending and that an indictnent
for falsely charging could not be sustained if t he
accusation were entertained and still remai ned under proper

legal enquiry. Reliance is placed on the last dictum that
an indictnent for falsely charging, as in the present case,
cannot be sustained while the accusation made in that
alleged false charge is still under proper legal enquiry.
In the present case, there is no doubt that at the stage
when the conplaint was filed by the respondent agai nst the
appellant for the offences under ss. 204, 211 and 385,
I.P.C., enquiry on the First Informati on Report |odged by
the appellant was still being conducted by the Police. In
such a case, there may be no justification for the Police
bringing a charge of false information being given to it
until the investigation is conpleted. But we do not find
any requirenent anywhere in |law that the person affected by
the false charge could not file his conplaint in Court unti
the Police had decided that the charge was false. The
di scretion ~of the person affected by the false charge was
not to be fettered or tied down to the view taken by the
Pol i ce.

(1) (1862 & 1863) | Madras Hi gh Court Reports, 30.
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The case of Gati ‘Mandal v. The, Enperor() is again of no
hel p, because in that case also the only principle that was
| aid down was that a Magistrate had no jurisdiction to order
a prosecution for 'making a false conplaint, till the
conplaint was dismssed. That case does not relate to the
right of a private person to file a conplaint at a stage
when no case is pending in any Court against ~him and no
guestion of intervention of any Court under s. 195, C.P.C. ,
ari ses.

In Fakir Mohanmed v. Enperor(2), it was held that if there is
no conplaint by a public servant-as required by S. 195, the
def ect cannot be said to be an error, omssion or
irregularity in a conplaint, because the conplaint was never

nmade. Before an error, omission or irregularity 'in a
conplaint can be cured, the conplaint nust -exist, and
consequently, the provisions of s. 537, Cr. P.C.~ cannot
apply. In such a case, the trial without a conplaint _as

required by s. 195 would be void. These coments brought to
our notice do not have any particular bearing on the
guestion that we are called upon to examine. 1In the sane
case, the Additional Judicial Commi ssioner of Si nd
interpreted the effect of s. 195 C. P.C He was  of the
view that "section 195, though it forms a part of the Code
of Procedure, in reality contains a provision of the  sub-
stantive law of crimes. For s. 195 does not deal with the
conpetency of the Courts, nor |ays down which of severa
Courts shall, in any particular matter, have jurisdiction to
try the case; and yet the | anguage of s. 195 is apt to these
matters, and it forns part of the Chapter entitled 'of the
jurisdiction of the Crimnal Courts in enquiries and

trials’. Section 195 in reality lays down that the offences
therein referred to (or rather the acts constituting those
of fences) shall not be deened to be any offences at all

except on the conplaint of the persons or the Courts therein
specified; it enhances the connotation of those offences and
[imts the scope of their definition. This limtation of
the definition is brought about by saying that no Court
shal | take cogni zance of the offences unless this condition
requisite for initiation of proceedings, is satisfied"
Relying on these observations, |learned counsel for the
appel  ant urged before us that in this case also, we should
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hol d that no offence under s. 211 could conme into existence
and no charge for that commi ssion could be brought against
the appell ant, unless there was a conplaint by a Court under
S. 195, Cr. P.C. W are unable to agree with the view
expressed by the |earned Additional Judicial Conmm ssioner
that S. 195, C. P.C, really lays down that the offences
therein referred to shall not be deened to be any offences
at all, except on the conplaint of the persons or the Courts
therein specified. An offence is constituted as soon as it
is found that the acts which constitute that offence have
been committed by the person accused of the offence. It
remai ns an of fence whether it is triable by a Court or not.
If a law prescribes puni shnent for that offence,

(1) 27 C. L.J. 1105.

upSC.1./66-6
A l.R 1927 Sind 10
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the fact that the trial of that offence can only be taken up
by courts. after certain specified conditions are fulfilled
does not. make that offence any the |less an offence. The
[imtation laid down by s 195 Cr.> P.C, is, in fact, a
[limtation only on the power of Courts to take cognizance
of, and try, offences and does not in any way have the
effect of converting an-act, which was an offence, into an
i nnocent act. W /cannot, therefore, subscribe to the view
expressed in that case. There is the further circunstance
that in the case before us we have held that the provision
contained in s. 195(1)(b) was not applicable at the tinme
when the Judicial Mgistrate at Chandi garh took cognizance
of the offence, and consequently, this principle sought to
be | aid down by the Additional Judicial Comm ssioner of Sind
has no application.

In Gunanbny Sapui v. Queen Enpress(), the H gh Court of
Calcutta dealt wth a case in which a conplaint had been
| odged by one Syanbar, acconpani ed by Gunampony, charging
certain persons with nmurder and ot her offences. The Police,
after investigation, made a report to the effect that the
i nfornation was false, and thereupon, the Magi strate
directed proceedings to be taken against Syanbar and
Gunanony to show cause why they should not be prosecuted

Syanbar, who had made the report, then appeared before the
Magi strate, and repeating the information contained in- his
report to the Police he asked for an enquiry, which was
ordered by the Magistrate. Once again, a report was nmade by
the police that the conplaint was false. Thereupon, the
Magi strate, w thout putting and end to that conplaint of
Syanbar by dismissing it under s. 203, or passing any other
order as he mght think fit, instituted proceedi ngs against
Gunanony wunder s. 21 1, I.P.C. On these facts, the  High
Court held that the proceedi ngs agai nst Gunanbny nust be
guashed, because there was no final order by the Magistrate
on the conplaint of Symabar dismissing his conplaint, and
that conplaint was still pending. On the analogy to this
case, it was urged by |learned counsel that in this case
al so, the proceedings against the appellant should be
guashed on the ground that, at the stage when the respondent
filed his conplaint against the appellant, the proceedings
bei ng taken by Police on the report of the appellant had not
cone to an end. W do not think that the two cases can be
conpar ed. In that case, the proceedings were in Court and
the Court filed a conplaint for bringing false charge or
institution of false crimnal proceedings wthout putting an
end to those proceedings. |In the case before us, there were
no proceedi ngs before any Court on the, basis of the report
| odged by the appellant at the time when the respondent
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filed his conplaint. It was not at all necessary that the
proceedings being taken by the Police should termnate
before the Court could conpetently take cogni zance of this
conplaint filed by the respondent agai nst the appellant.

(1) (1898-99) 3 C WN. 758.
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In K Ramaswam Iyengar v. K V. Panduranga Midaliar(1l), a
| earned Judge of the Madras High Court, dealing with the
principle wunderlying s. 195 Cr. P.C held: "where an act
amounts to the offence of contenpt of the lawful authority

of public servants (ss. 172-188, |1.P.C.), or to an offence
against public justice such as giving false evidence (s.
193, et seq., I|.P.C), or to an offence relating to
docunents actually used in a Court (s. 471 etc.), private
prosecutions are barred absolutely, and only the Court, in
relation to which the offence was committed, may initiate
pr oceedi ngs. This salutary —rule of law is founded on

commonsense. The dignity and prestige of courts of |aw nust
be uphel d by their presiding officers, and it would never do
to leave it to parties aggrieved to achieve in one
prosecution gratification of per sonal revenge and
vi ndi cation of a Court’s honour and prestige. To allowthis
would be to sacrifice deliberately the dispassionate and
inmpartial calmof tribunals and to allow a Court’s prestige
to be the sport of personal passions.” W are unable to
interpret these views expressed by the Madras High Court as
implying that private prosecutions for t he of f ences
mentioned in clauses (b) & (c¢) of sub-s. (1) of s. 195 O
P.C., are barred absolutely and tinder no circunstances can
such offences be brought before courts by private persons.
In the case of cl. (b), thereis the clear limtation that
private prosecutions are barred only if- the of f ence
nmentioned in that section was all eged to have been committed
in, or inrelation to, any proceeding inany Court. ' If the
offence was not committed in, or in relation to, any
proceeding in any Court, a private conplaint is clearly
per m ssi bl e. The question of upholding the dignity and
prestige of courts of lawonly arises after there are
proceedings in the Courts and not at the stage when no such
proceedi ngs have been instituted or have come-into existence
in any Court. In the present case, we have already
i ndi cated that the cognizance of the conplaint filed by the
respondent against the appellant was taken at a stage when
there was no proceeding in any Court of l-aw, and
consequently, at that stage, there could be no question of
dignity or prestige of a court of |aw being upheld or of a
private conpl ai nt being barred.

In Enmperor v. Hardwar Pal (2), the conplaint in question was
held to clearly constitute an offence under s. 182, |.P.C ,
but the High Court accepted the view held in earlier /cases
that the facts in the conplaint also constituted an- of fence
under the first part of s. 21 1, |I.P.C. The H gh Court was
called upon to, decide whether in those circunstances
cogni zance of the conplaint for the offence under s. 182,
I.P.C., on the conplaint of the Police Oficer concerned
could be conpetently taken when the case related to false
information report made to the police on the basis of which
a case was sent up to Court and was tried by a Magistrate
The Court held that the complaint under s. 182, |[|.P.C.
could not be proceeded wth,

(1) AI.R 1938 Mad. 173.

(2) I.L.R 34 All. 522.
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because, on the basis of the alleged false report, the
Police made an inquiry and sent up some accused for trial
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and the offence, which had been commtted under the first
paragraph of s. 211 by falsely inplicating an accused in the
report, was one comritted in relation to a proceeding in
court. It was held to be obvious that there was
considerable relation between the first report and the
proceeding in Court, for the latter was the result of the
forner. The report led to the police inquiry and the
inquiry to the proceeding in court. Consequently, the
offence conmitted was one under s. 211 in relation to a
proceeding in court and sanction of the Court was necessary.
This case, again, does not, therefore, indicate that any
vi ew was taken contrary to our opinion expressed above.

Two other cases brought to our notice are A T. Krishna-
machari v. Enperor,(1) and Badri v. State (2). In the
former case a statenent was recorded under s. 164, C. P.C
by a Magistrate in relation to a case which was subsequently
tried on that matter. Even though the Court, which tried
the case, had not recorded the statenent under s. 164, it
was held that it~ was conpetent for that Court, on an
applicati'on” under s. 476, to make a conplaint against the
person in_respect of a statement made by him to another
Magi strate wunder s. 164, C. P.C. This was again a case
where the statenent under s. 164, C. P.C, was found to
relate to a proceedi'ng that subsequently came into existence
in a Court, and the question of filing the conplaint for the
offence of mmking that false statement  or of t aki ng
cogni zance in respect of that offence only arose after that
proceeding i n Court had al ready conme into existence.

In the case of Badri. v. State(2), where an offence under s.
21 1, 1.P.C, was alleged to have been conmtted by the
person nmaking a false report against the conplainant and
others to the Police, it was held that it was an offence in
relation to the remand proceeding and the bail proceedings
which were subsequently taken before a Magistrate in
connection wth that report to the Police, and, therefore,
the case was governed by s. 195(1)(b), C. P.C., and no
cogni zance of the offence could be taken except on a
conplaint by the Magistrate who held the remand ‘and’ bai
proceedi ngs. We do not consider it necessary to express any
opi nion whether the remand and bail proceedings before the
Magi strate could be held to be proceedings in a Court, nor
need we consider the question whether the charge of nmaking
of the false report could be rightly held to be in relation

to those proceedings. That aspect need not detain -us,
because, in the case before us, the facts are different.
The complaint for the offence under s. 21 1, |1.P.C was

taken cogni zance of by the Judicial Magistrate at Chandi garh
at a stage when there had been no proceedings for arrest,
remand or bail of the respondent and the case was  stil
entirely in the hands of the Police.

(1) A 1.R (1933) Mad.767.

(2) I.L.R [1963] 2 All. 359.

539

There was, in fact, no order by any Magistrate in the
proceedi ngs being taken by the Police on the report | odged
by the appellant up to the stage when the question of
applying the provisions of s. 195 (1)(b), C. P.C., arose.
These two cases are also, therefore, of no assistance to the
appel | ant . On the sane ground, the decision of the Bonbay
H gh Court in J. D. Boywalla v. Sorab Rustonji Engineer (1)
is also inapplicable, because in that case also orders were
passed by a Magistrate on the final report nade by the
Police after investigation of the facts in the report in
respect of which the conmplaint under s. 21 1, |1.P.C, was
sought to be fil ed.
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In support of his proposition that no crimnal conplaint
under s. 21 1, I.P.C., can be filed by a private person if
the First Information Report is wunder investigation and
relates to a cognizable offence, M. Anthony urged that we
shoul d exam ne the scheme of the Code of Criminal Procedure
relating to investigation contained in ss. 154 to 173 of
that Code and should hold that this schene itself envisages
that, invariably, the proceedings of investigation wll
terminate in a judicial order by a Magistrate, and while
such proceedings are pending, it should not be permissible
for a private person to file the conplaint on the ground
that the report under investigation was a false one. It is
perfectly correct that when a report of a cogni zabl e of fence
is made, a duty is cast on the Police Oficer in charge of
the station to investigate that case, and in certain cases
of serious offences, imediate report has to be sent to the
Magi strate who has power-to take cogni zance of the offences.
There /s, however, nothing in these sections to indicate
that the Magistrate is required to intervene in the
i nvestigation wuntil the investigation is conpleted and the
i nvesti gating officer arrives at. sone concl usi on in
accordance wth s. 169 or s. 170, C. P.C After arriving
at this conclusion under either of those two sections, he
has to submt a report to the Magistrate enmpowered to take
cogni zance of the /offence under s. 173. If his conclusion
is covered by the provisions of s. 170, Cr. P.C., the
report subm tted by the investigating of ficer wil |
necessarily show ‘that a cogni zable offence has been com
mtted and such a report will satisfy the requirements of s.
190( 1) (b), C. P.C._ - On that  report, therefore, the
Magi strate concerned can take cogni zance and proceed wth
the trial of the case. On the other hand, if the report is
based on conclusions envisaged in s. 169, Cr. P.C., the
report wll contain facts found by the Police Oficer, and
would normally indicate that no such offence was conmitted
of which he could recormend a trial by the Magistrate. Even
on the receipt of such a report, the Magistrate is, of
course, conmpetent to take cogni zance under s. 190(1)(b) if
he is of the opinion that the facts stated in the report of
the Police constitute an offence. - On the other hand, if
those facts do not constitute an offence, no cognizance of
the case can be taken by the Magistrate, though he can order
further

(1) Al.R (1941) Bom 294.
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i nvestigation. If he does not choose to order  further
i nvestigation, all that the Magistrate has to . do is to make
an order under sub-s. (3) of s. 173, C. P.C., [discharging
the bond if the accused has been rel eased by the Police on
hi s bond.

This schene of investigation and its term nation “contained
in these sections of the Code of Crimnal Procedure cane up
for consideration in several cases. |In Appa Ragho Bhogle
and Ohers v. Enperor(1l) it was held that a case which was
investigated by the police under authority of a Magistrate
under s. 155, C. P. C, could not be disposed of wthout
the order of the Magistrate in some formor another after a
report was subnmitted to him |In State v. Vipra Khinji
Gangaranm(2), it was held that where information relating to
the comm ssion of a cognizable offence is given to an
officer in charge of a Police Station under s. 154 C. P. C
, and is followed by investigation by him he is bound under
s. 173(1) to forward his final report to a Mgistrate
enmpowered to take cognizance of the offence on a police
report. This Court also in H N Rishbud and Inder Singh v.
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The State of Delhi(3), exanined the schenme of t hese
provisions of the Code of Criminal Procedure and held that
upon the conpletion of investigation, the investigating
officer has to submit a report to the Magistrate under s.
173, C. P. C, in the prescribed form furnishing various
details, whether it appears to him that there is no
sufficient evidence or reasonable ground, or whether he
finds that there is sufficient evidence or reasonabl e ground

to place the accused on trial. Simlar observations were
made by the Bombay H gh Court in State and QOhers v.
Mur |l i dhar CGovardhan and Qthers(4). |In tw of these cases,
viz., .State v. Vipra Khinji Gangaranm(2), and State & Os.

v. Mirlidhar Govardhan & O's.(4) the Courts further held
that when a Magi strate passes an order on the proceedings
under s. 173, C. P.-C., that order is a judicial order
made by him For purposes of considering the effect of
these cases in the case before us, it is not at all
necessary  to express-any opinion on the correctness of the
vi ew t hat 't he order passed under s. 173, C. P. C, by the
Magi strate i's a judicial order when he either discharges the
bond under sub-s. (3) of s. 173 or takes cogni zance under s.
190 (1) (b), C. P.C Even if it be accepted that the fina

orders to be nmade by the Magistrate are judicial orders, the
only conclusion that follows is that at the |last stage, on
receipt of the report under s. 173, the Magistrate has to
act in his judicial capacity. Until that stage is reached,
there is no intervention by the Magistrate in his judicia

capacity or as a Court. Consequently, until sone occasion
arises for a Magistrate to make a judicial order in
connection with an investigation of a cognizable offence by
the police, no question can arise of the Mgistrate having
the power of filing a conplaint under s. 195(1)(b),

(1) 16 Cr. L. J. 161.

(3) [1955] I. S.C R 1150.

(2) AIl.R (1952) Sau. 67.

(4 A I1.R (1960) Bom 240.

541

C. P. C In such circunstances, if a private person

aggrieved by the information given to the police, files a
conpl aint for comm ssion of an offence under s 21 1, 1. P

C., at any stage before a judicial order has been nmade by a
Magi strate, there can be no question, on the date on which
cogni zance of that conplaint is taken by the Court, of the
provisions of s. 195(1) (b) being attracted, because, ~on
that date, there would be no proceeding in any Court in
exi stence in relation to which the offence under s. 21 1, 1.
P. C., can be said to have been cormtted. The nere fact
that on a report being nade to the police of ‘a cognizable
of fence, the proceedings nust, at sone |ater stage, end in a
judicial order by a Mgistrate, cannot, therefore, stand in
the way of a private conplaint being filed and of cognizance
bei ng taken by the Court on its basis.

The | ast subm ssion made on behal f of the appellant was that
a very anonal ous position can arise if a private person is
allowed to file a conplaint that the report to the police
against himis false before investigation is conpl eted. It
was urged that there can be cases where a report may be
| odged agai nst a person for commi ssion of a serious offence
i ke nurder, and while investigation is still going on, the
accused may file a conpl aint agai nst the person, who [ odged
the report, wunder s. 211, 1. P. C, for making a false
report. Subsequently, when the police prosecute t hat
accused, there would, sinultaneously, be two trials in one
of which the person accused of the rmurder would be under
trial, while in the other case the person, who |odged the
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First Information Report, would appear as the accused. It
was suggested that a person accused of a serious crine
shoul d not be given the advantage of putting his conplai nant
in jeopardy by instituting a case against him for the
of fence under s. 21 1, 1. P. C W are unable to hold that
it is necessary to interpret the lawin such a way as to
necessarily avoid such a situation. There appears to be no
difficulty in both cases being tried together in the sane
Court or one after the other by different Courts. In fact,
even if we were to accept the submission made on behal f of
the appellant, a simlar situation can still arise. There
may be a case where the police my report to the
Magi strate that the First Information Report was fal se, and
in such a case, according to the subm ssions nmade by | earned
counsel for the appellant, the Magistrate receiving the
report under s. 173, C. P. C., would be conpetent to file
a conplaint against theinformant for the offence under s.
21 1, 1. BP. C, in exercise of his power -under s.195(1)(b),
Cr. P. C At the sane tine, there would be no bar to that
informant. filing a conplaint direct in the Court of the
Magi strate on the basis of his'F. 1. R, so that, again
there can be two trials in the Court in one of which the
i nformant woul d be the accused, and in the other, the person
charged in the First Information Report wuld be the
accused. The situation will not, therefore, differ whether
we accept the subni ssion nade on behal f of the appellant, or
do not do so.
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Thi s aspect is, therefore, not at all hel pf ul in
interpreting the scope of s. 195(1)(b), Cr. P. C Ve,
consequently, hold that in this case the conplaint, which
was filed by the respondent, was conpetent and the Judicia
Magi strate at Chandigarh, in taking cognizance of the
of fence, only exercised jurisdiction rightly vested in him
He was not barred from taking cogni zance of the conplaint by
the provisions of s. 195(1)(b), C.  P. C

In this case, one nore point that was canvassed before us
was that the two offences under sections 204 and 385, |I. P.
C., which were included in the conplaint of the respondent,
were so inter-mxed with the offence under s. 21 1, 1.P. C
that a trial for those two offences could not proceed if the
trial for the offence under s. 21 1, |I. P. C.was barred by
s. 195(1)(b), C. P. C That question need not be  dealt
with by us in view of our decision that cognizance of the

of fence under s. 21 1,, 1. P. C, has been rightly taken and
the trial for that offence is not vitiated. The appea
fails and is disni ssed.

V.P.S. Appeal dism ssed.
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