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This appeal is directed against the final judgnent and order dated
10. 4. 2003 passed by the Hi gh Court of Jharkhand, Ranchi in L.P.A No. 88
of 2003 di smissing the appeal filed by the appell ant against the judgnent
and order dated 19.12.2002 passed by the | earned single Judge in WP.(S)
No. 3159 of 2001.

Bef ore proceeding to consider the matter on nerits, the facts can be
stated briefly for the purpose of the present appeal.

The appellant is an ex-enpl oyee of the respondent-Board. He retired

on 28.2.1998 fromthe post of Foreman, Grade |I. The appellant after
retirement did not choose to vacate the Board' s quarter. He initially noved
before the Hi gh Court in C.WJ.C No. 1405 of 1998(R) wherein the Hi gh

Court by order dated 19.2.1999 directed the appellant to vacate the quarter
within one nonth fromthe date of receipt of the retiral benefits. Thereafter,
the appel |l ant havi ng not vacated the Board's quarter, the Hi gh Court vide
order dated 31.8.1999 by which date all retiral benefits including gratuity
stood paid, directed the appellant to vacate the Board s quarter by 30.9.1999
as per the earlier order.

The appel | ant even thereafter did not choose to vacate the quarter and

filed a petition for extension of period. The H gh Court, taking hunmanitarian
view, extended the period up to 1.11.1999 vide order dated 4.10.1999 and
directed the appellant to vacate the Board s quarter by 1.11.1999 observing

as under:

"However, taking a humanitarian view of the matter, this Court, as

a matter of |ast chance, extends the tine. Under the order of this
Court passed today, the petitioner is directed to vacate the quarter in
guestion by 1st Novenber, 1999. It is nmade clear that if the
petitioner does not vacate the quarter by that date, the respondents
are entitled to take, if necessary, the help of the police.”

The appel | ant being not satisfied filed an L.P. A No. 460 of 1999 (R

In the said L.P. A, the Division Bench of the H gh Court observed that if the
appel | ant had not vacated the Board’s quarter by 1.11.1999, the authority
shoul d have taken inmredi ate steps for vacating the quarter, if necessary with
the help of police. The appellant’ s prayer for further extension of tinme was
al so rejected by the Division Bench. The Bench al so observed that once the
appel l ant has retired, he has no right to remain in the quarter after the
statutory period and therefore, there is no question of extending the period.
The appellant wote a letter to the Executive Engi neer, Transni ssion

Di vi sion, Ranchi on 4.1.2000 requesting himto take charge of the articles
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bel onging to the Board. On 6.1.2000, the Board took the charge of the
articles lying in the quarter and issued receipt for the sane. On 17.1.2000,
the Executive Engineer, Electricity Board, Ranchi filed a petition for
eviction of the appellant fromquarter in question before the sub-Divisiona
O ficer, Sadar, Ranchi which was registered as Eviction Case No. 95 of

1999. The appellant inforned the Court that he has al ready vacated the
Board's quarter and information to this effect was already given to the
Executive Engineer. On such application filed by the appellant, the S.D. O
Sadar, Ranchi dropped the proceedings on 17.1.2000 and matter canme to an
end.

On 22.6.2001, the Electrical Executive Engineer vide his letter

No. 365 dated 22.6.2001 inforned the appell ant about the O fice O der No.
2970 of the Joint Secretary contained in Meno No. 788 dated 15.6. 2001,
whereby the Joint Secretary, Bihar State Electricity Board, Patna passed an
order directing permanent deduction of 5% fromthe total amount of pension
payabl e to the appel l'ant under the provisions of Rule 43(a) of the Bihar
Pensi on Rul es, 1950 without taking into consideration the fact that the
appel l ant ‘was permtted by the Hgh Court to continue his stay in the quarter
in question and vacate the same by 1.11.1999 and the appellant vacated the
quarter .on 1.11.1999 itself and infornmed the authorities of the Board in
witing on 2.11.1999. The appellant submtted his representation to the
General Manager for granting the benefit of fixation of new pay scale and
al so requested himto pay the pension after determ ning the quantum of
pensi on whi ch becones payabl e after fixation of new pay scale applicable
from1.4.1997. The appellant submtted that the order under challenge is
unr easonabl e, unwarranted, w thout jurisdiction and beyond the scope of
Rul e 43(a) and (b) of the Bi har Pension Rules, 1950. The appellant filed
WP.(S) No. 3159 of 2001 in the H gh Court of Jharkhand, Ranchi. The

mai n pl ea of the appellant before the Hi gh Court was that Rule 43(b) of the
Bi har Pension Rules, 1950 relates to m sconduct committed during the
service period and thus the respondents have no-jurisdiction to pass any
order under Rule 43(b) for retention of quarter after his retirenent. The
| earned single Judge by order dated 19.12.2002 dism ssed the wit petition
filed by the appellant hol ding as under

"It is true that the action as all eged agai nst the petitioner does not
relate to any m sconduct while the petitioner was in service.

Therefore, Rule 43(b) of the Bi har Pension Rules, 1950 is not

applicable in the case. However, as ’'future good conduct’ is an

inmplied condition for every grant of pension under Rule 43(a) of the

Bi har Pension Rul es, 1950, the conpetent authority has a right to

wi t hhold or withdraw a pension or any part of it, if the pensioner is

found guilty of serious and grave m sconduct. — The inpugned order

dated 15th June, 2001, thus can be saved under the aforesaid Rule

43(a) of the Bihar Pension Rules, 1950. Mere citation of a wong

provision of law will not render the order illegal."

Aggri eved thereby, the appellant filed L.P. A No.88 of 2003 in the

H gh Court of Jharkhand, Ranchi. The Division Bench of the High Court
vi de i npugned order dated 10.4.2003 dismssed the L.P. A/ filed by the
appel | ant hol di ng as under:

"Admittedly, after retirenent, the appellant did not choose to vacate
the quarter of the Electricity Board even inspite of repeated direction
of this Court and, ultimately, it was got vacated through police force.
The | earned single Judge considered this aspect of the mtter in

detail in the inpugned order and rightly held that violation of ‘orders
of this Court certainly anmbunted to nisconduct on the part of the
appel | ant and as such penal order issued on 15.6.2001 after giving
sufficient opportunity to himwas justified. W also find no reason

to interfere with the said order. There is no nerit in this appeal. It is
di sm ssed. "

Aggri eved by the said order, the appellant filed an appeal by way of
special |leave petition in this Court.

We have heard M. A N Deo, |earned counsel for the appellant and

M. S.B. Upadhyay, |earned counsel for the respondents and perused the
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orders and annexures filed along with the appeal by both the parti es.
Learned counsel appearing for the appellant nade the foll ow ng
submi ssi ons:

(a) Rul e 43(b) of the Bi har Pension Rules, 1950 is not
applicable to a retired enpl oyee of the State.
(b) The earlier orders of the Hi gh Court granting extension of

time for vacating the quarter was binding upon the
respondents.

(c) The respondents were not justified in initiating the
departrmental proceedi ngs when the appellant had conplied
with the order of the H gh Court and vacated the quarter.

(c) The respondents cannot w thhold the retiral dues and
benefits of pension after fixation of new pay scale by the
Board when there was no mni sconduct on the part of the
appel l ant in not vacating the quarter in question in

obedi ence to the order passed by the Hi gh Court.

(d) The puni shment inposed is excessive.

Learned counsel appearing for the respondents submtted that the

appel | ant' did not vacate the Board s quarter as directed by the H gh Court
and within the specified period nmentioned in the order and, therefore,
instituting the departnmental enquiry was justified. He would further submt
that the action alleged against the appellant does not relate to any

m sconduct while the appellant was in service. But however, as "future
good conduct" is an inplied condition for every grant of pension under Rule
43(a) of the Bihar Pension Rules, 1950, the conpetent authority has a right
to withhold or withdraw a pension or any part of it, if the pensioner is found
guilty of serious and grave m sconduct. Therefore, he submitted that the

i mpugned order dated 15.6.2001, thus can be saved under the aforesaid Rule
43(a) of the Bihar Pension Rules, 1950.

The main plea taken by the appellant is- that as per Rule 43(b) of Bihar
Pensi on Rules, 1950 relates to m sconduct, if comm tted, during the service
period so, the respondents have no-jurisdiction to pass any order under Rule
43(b) for retention of quarter after his retirement.

Rul e 43(a) and (b) of the Bi har Pension Rules, 1950 are reproduced
hereunder for the sake of convenience

"Rul e 43(a) \026 Future good conduct is an inplied condition of every

grant of pension. The Provincial Governnment reserve to thensel ves

the right of wi thholding or withdrawi ng a pension or any part of it, if

the pensioner is convicted of serious crine or beguilty of grave

m sconduct. The decision of the Provincial Governnment on any

guestion of wi thholding or withdrawi ng the whole or any part of a

pensi on under this rule, shall be final and conclusive."

"Rule 43(b) \026 The State Government further reserve to thensel ves
the right of withholding or withdrawing a pension or any part of it,
whet her permanently or for a specified period and the right of
ordering the recovery froma pension of the whole or part of any
pecuniary | oss caused to Governnent if the petitioner is found in
departrental or judicial proceeding to have been guilty of grave

m sconduct; or to have caused pecuniary |oss to Governnment by

m sconduct or negligence, during his service including service
rendered on re-enploynent after retirenent:

Provi ded that \026

(a) such departnental proceedings, if not instituted while the
Governnment servant was on duty either before retirement or during
re-enpl oynment ;

(1) shall not be instituted save with the sanction of the State
Gover nnment ;
(ii) shall be in respect of an event which took place not nore than

four years before the institution of such proceedings;
(iii) shal | be conducted by such authority and at such pl ace or
pl aces as the State Governnent may direct and in accordance
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with the procedure applicable to proceedi ngs on which an

order of dism ssal fromservice may be nmade;

(b) judicial proceedings, if not instituted while the Governnent
servant was on duty either before retirenent or during re-

enpl oyment, shall have been instituted in accordance with
sub-clause (ii) of clause (a); and

(c) the Bi har Public Service Conm ssion, shall be consulted
before final orders are passed."

As already noticed, the respondents have issued the penal order

wi t hhol di ng permanently 5% of the pension of the appellant. It is not in
di spute that the BSEB adopted Bi har Pension Rules, 1950 nutatis nutandis
for its enployees. Under Chapter |1l of Bihar Pension Rules, 1950, "genera

provision relating to grant of pension" has been laid dowm. Wile under

Rul e 43(b), the conpetent authority reserve to thenselves the right of

wi t hhol di ng or wi t hdrawi ng-a pension or any part of it, whether permanently

or for specified period, future good conduct is also inplied as a condition for
every grant of pension under Rule 43(a) of the Bihar Pension Rules, 1950.

Adm ttedly, the appellant, after retirenment, did not choose to vacate the
Board's quarter. ~He initially noved before the Hi gh Court by filing a wit
petition and the Hi gh Court vide order dated 19.2.1999 directed the appellant
to vacate the Board' s quarter within one nonth fromthe receipt of retira
benefits. Even thereafter, the appellant having not vacated the quarter, the
H gh Court vide order dated 31.8.1999, directed the appellant to vacate the
Board's quarter by 30.9.1999 as per earlier order. Admittedly, the appellant,
even thereafter, did not choose to vacate the quarter and filed a petition for
extension of period. Taking humanitarian view, the H gh Court extended the
period up to 1.11.1999 and directed the appellant to vacate the Board' s
quarter by 1.11.1999. Even thereafter, the appellant being not satisfied
noved L.P.A. No. 460 of 1999. ~The Division Bench of the H gh Court

rejected the prayer for further extension of tinme. Thereafter, the appellant
vacated the Board s quarter only on 6.1.2000.  Therefore, it 1is thus crysta
clear that the Court’s order was violated and such action of the appell ant
bei ng a mi sconduct, the inpugned penal order was issued on 15.6.2001 after

gi ving opportunity to the appellant on'the basis of the evidence.

In the instant case, the appellant vacated the quarter in question within
the period specified by the High Court and he inforned the respondents

about the vacation of the quarter and even after this information the

appel  ant was penalized. The punishnment of 5% cut in pensionary benefits,
in our opinion, is disproportionate for the m sconduct alleged agai nst the
appel l ant. The appellant vacated the Board’ s quarter on 6.1.2000 whereas

he ought to have vacated the sane on 1.11.1999 as per order dated 4.10.1999
of the Hi gh Court. The High court, on various occasi ons, ordered extension
of period on humanitarian grounds. Therefore, extension of tinme granted by
the H gh Court and the occupation of the quarter during that period as per
the orders of the Court cannot be treated as or construed as an unaut horized
occupation. The continuance thereof in the quarter in question can
therefore, be treated only as litigious possession. But the fact renains that
he has not vacated the quarter on 1.11.1999 but in fact vacated only on

6. 1. 2000.

We are, therefore, of the opinion that the inpugned order does call for
interference by this Court and nodification of the same in order to neet the

ends of justice. The occupation of the quarter after 1.11.1999is illegal
When a question was put, the | earned counsel appearing for the appell ant
submitted that he was paying the nonthly rent of Rs.25/-. Justice would be

amply met if we direct the appellant to pay a sumof Rs.500/- per nonth for

the entire period of illegal occupation (from1.11.1999 to 6.1.2000). The

bal ance of convenience and the prinma facie case is also in favour of the
appellant. If the pensioner’s benefit is cut at 5% out of the total anobunt of
pensi on payable to the appellant, the appellant will suffer an irreparable |oss
and injury since after the retirenent, the pensionary benefit is the only
anount available to eke out livelihood for the retired enpl oyees of the

Gover nment .
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For the aforesaid reasons, we set aside the order passed by the High
court in L.P. A No. 88 of 2003 dated 10.4.2003 and nodify the order as

i ndi cated above.
The appeal is disposed of accordingly. However, there shall be no

order as to costs.

The rent now fixed at Rs.500/- per nonth shall be deposited with

respondents within two weeks fromthe date of receipt of the copy of the
judgrment failing which the penal order dated 15.6.2001 whereby 5% cut out
of total pension amount payable to the appell ant was withheld permanently

shall come into force




