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RESPONDENT:
P. Mary Manoranj ani and anot her

DATE OF JUDGVENT: 11/01/2008
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JUDGVENT

(Arising out of SLP(C) No. 5885 of 2005)

S.B. SINHA, J.

1. Leave granted.

2. Respondent No.1 joined the services of Appell ant- Corporation
as Bal wadi Teacher on an honorarium of Rs.100/- per nonth.

3. The Corporation requested the State of Andhra Pradesh to grant
exenption in regard to requirenents of sponsorship of the candidates
by the Enpl oynent Exchange for appointrment in the regul ar posts,
pursuant whereto GO M. No.27 MA (Q dated 16th January, 1991

was issued, stating :-

\ 023The Commi ssi oner, Muinici pal Corporation of
Hyderabad in his letter 2nd read above has stated
that the Municipal Corporation of Hyderabad has
been i npl enenting the Urban Comunity

Devel opnent Progranme since 1967 that under

this progranme a nunber of Bal wadi and Sew ng
Centres were opened in the slumareas for the
benefit of the slum Wnman and Children and a
grant of Rs.250/- p.m was paid by the Minicipa
Cor porati on of Hyderabad to the Bal wadi Teachers
and that there is a |ong standi ng demand from
these persons for absorption into posts with a
regul ar scal e of pay as nobst of them are working
as Teachers from 10 to 15 years. Therefore, the
Comm ssi oner, Munici pal Corporation of

Hyder abad has requested the Governnent to

exenpt the voluntary workers fromthe

Enpl oynent Exchange Procedure so that they may
be consi dered for appointment in the existing and
future vacancies of Municipal Corporation of
Hyder abad as Lower Division Cerks, Lower

Di vision Typists, Bill Collectors, Record

Assi stants or any other posts for which they are
el i gible.

2. The Governnent having carefully exam ned
the proposal of the Comm ssioner, Minicipa
Cor porati on of Hyderabad hereby accord
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exenpting 214 voluntary workers listed in the
annexure to this order from Enpl oynent Exchange
procedure so that they nmay be considered for
appoi ntnent as LDCs, L.D. Typists, Bil

Col l ectors, Record Assistants or any other posts
for which they are eligible in the existing and
future vacanci es.

3. The Conmi ssi oner, Municipal Corporation
of Hyderabad is requested to take necessary action
accordi ngly.\ 024

4, The said order clearly postul ates that what was exenpted was
requi rement of sponsorshi p-of the candi dates by the Enpl oynent
Exchange and not the selection process itself.

5. Appel l'ant is a \021State\022 within the neaning of Article 12 of the
Constitution of I'ndia. It was, therefore, obligated to undertake the

sel ection process in terns-of the constitutional scheme envi saged

under Articles 14 and 16 of the Constitution of India.

6. Respondent, ‘for the purpose of her selection in a regul ar post
created by the appell ant-Corporation, was thus, required to appear for
a vive voce before a Selection Conmittee as also a witten test. She
appeared in the interview on 24th Decenber, 1991. She, however, did
not appear in the witten test. FromApril, 1989 she absented herself
fromher duties. As she had unauthorisedly renmained absent
continuously for long tinme, aletter dated 2nd June, 1992 was received
by the Corporation fromJai Prakash Nagar Wl fare Association
requesting the Corporation to term nate her services.

7. Havi ng come to | earn thereabout the respondent nade a request
before the appellant on 12th February, 1993 that she be provided with
a job of typist stating:-

\0231 amto state here that | passed Hi gher
Typewriting in English and S.S.C. passed | have
attend the interview on 26.12.91, by (but) could
not attend witten test and

Typewiting examas | amlate and there was a
conmuni cati on gap.

| request you sir kindly to appoint-ne a
typist as | amfully qualified to hold the post. M
col | eagues have al ready been appointed. If | am
provided with the job, | shall ever remain
grateful .\024

8. It, therefore, stands adnmitted that she had not appeared at the
witten test as also typewiting exam nation. She also having realized
that she had been absenting from her duties continuously, purported to
file some nedical certificates for treating her to be on leave from lst
May, 1989 to 19th February, 1993. Appel lant by its letter dated 10th
March, 1993 asked her to produce copies of the representati ons nmade

by her during the period of her absence as al so the acknow edgenent
recei pts thereto to exam ne her case. The period of absence having

not satisfactorily been explained by the respondent, her services were
term nated by an order dated 24th July, 1998 stating :-

\02313. The request of Snt. Mary Manoranjani has
been exanmi ned with reference to the records
available and it is clearly established that she had
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absented fromduty we.f. April, 1989 onwards for
reasons best known to her. There is nothing on
record to show that she has either submitted any

| eave application or any nedical certificate during
the period of her absence, until she again

submi tted application on 20.02.1993 requesting for
perm ssion to join today. The Bal wadi/ Sew ng
teachers have been appointed by the respective

wel fare associations located in slunms and they

were not appointed by MCH.  Snt. Mary

Manor anj ani has al ready been conmuni cated t hat

her request for rejoining into duty is rejected vide
this office letter 7th cited. Snt. Mary Manoranjan
has not put forth any new grounds to reconsider

her case.\024

9. Aggrieved thereby she filed a wit petition before the High
Court of Judicature at Andhra Pradesh in August, 1998. By a

j udgrment ‘and order dated 9th March, 2004 a | earned Single Judge of

the Hi gh Court, without entering into the merit of the matter, allowed
the said petition stating :-

\023Adni ttedly, the Governnment has issued G O M.
No. 27 on 16.1.1991 and as per the contents of the
said GO voluntarily workers working in the
Muni ci pal Corporation of Hyderabad should be
absorbed in regul ar vacanci es by relaxing the rules
relating to enpl oynent. exchange etc., and from

the papers produced by the | earned counsel for the
petitioner, it is clear that a |list of casual workers
was prepared and the petitioner is placed at seria
No. 100. When once the petitioner is in the list of
candi dates and the purpose of G O M. No.27 is to
gi ve rel axation of the existing rules and for
absorption of those who are working-as casua
workers as on the date of the GO/, it cannot be
said that the petitioner\022s case cannot be consi dered
sinply on the ground that as on the date of
interview she was not in actual service. Hence,
deemfit to direct the respondents to consider the
case of the petitioner for appointment as Lower

Di vi sion Typist or in any other equivalent post in
terms of G O Ms. No.27 dated 16.1.1991.\024

10. An intra court appeal preferred by the appellant thereagainst has
been di sm ssed by a Division Bench of the said Hi gh Court by reason
of the inpugned judgnent.

11. M. L.N Rao, |earned senior counsel appearing on behalf of the
appel l ants, subnitted that the inmpugned orders of the High Court are
ex facie illegal as in a case of this nature the aforesaid G O Ms. cannot

be said to have any application what soever.

12. M. Anil Kumar Tandal e, | earned counsel appearing on behalf
of the respondent, on the other hand, subnmitted that keeping in view
the tenor of the order passed by the | earned Single Judge which has
been affirnmed by the Division Bench, as a nmere direction for

consi deration of the case of the respondent in ternms of the said

G O M has been made, no interference therewith by this Court is

war r ant ed.

13. Constitutional scheme in regard to public enploynment as
enunerated in Articles 14 and 16 of the Constitution of Indiais
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explicit. Any appointnment made by a \021State\022 within the neani ng of
Article 12 of the Constitution of India nust be subject to the
constitutional scherme. |n making appointnents the State is obligated
to conply with the sane as also statutory requirenents, if any.

Nei t her the appellant nor the State could grant any exenption in

regard to conpliance of the statutory requirenents.

14. The GO M granted only exenption from sponsorship of the
names by the Enpl oyment Exchange. Appellant did not and in fact

could not ask for grant of any exenption fromits obligation to conply
with the requirenents of Articles 14 and 16 of the Constitution of

India or other Statutory Rules operating in the field in this behalf. It is
now a well settled principle of |aw that any appoi ntnent made in
violation of the statute or the constitutional provision would be illegal

(See \026 Secretary State of Karnataka and others vs. Uma Devi (3) and
others :(2006) 4 SCC1.

15. GO M. No. 27 MA (Q dated 16th January, 1991, therefore,

is not at ‘all applicable in a case of this nature, where a candi date not
only did not appear at the witten test for the purpose of recruitnent to
the regular post but also failed to attend to her duties for a nunber of
years. Respondent was engaged for a particul ar purpose, nanely \026 to

i npart education to the poor children. She failed to carry out her
contractual obligations.

16. Only when she cane to |earn of the fact that a conplaint had
been nade agai nst her, she requested either for her recruitnment as a
typist or grant her leave on nedical ground, which ex-facie appears to
be mal a fide.

17. We, therefore, are of the opinion that she did not have any | ega
right to continue in the said post. The direction of the H gh Court to
consi der her case in the light of GO M. No. 27 MA.  (Q dated 16th
Januay, 1991 is eninently unsustainable as the said government order
woul d have no application to the facts and circunstances of the case.

18. For the reasons abovenentioned the inpugned judgnent cannot
be sustained and is set aside accordingly. The appeal is allowed.
However, there shall be no order as to costs.




