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CHANDRANMAULI KR. PRASAD, J.

The allegation in the case is very distressing. A
Kashmri teenager lost his life by the bullet of
Lakhwi nder Kumar, a constable of the Border Security
Force (hereinafter referred to as “the Force”) at the

Boul evard Road, Srinagar. He allegedly fired at the
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instigation of R K Birdi, Commandant of the 68th
Battalion of the Force. The cause of firing, as
all eged by the prosecution, if true, is appalling.
R K Birdi on 5t of February, 2010 had gone for
Annual Medical Examination at Conposite Hospital,
Humhama. While on way back at 4.40 P.M to the Force
Headquarters at N shat, Srinagar, acconpanied by
ot her Force personnel, they got stuck in a traffic
] am This led to a verbal duel wth sone boys
present at Boulevard Road, Brain, Srinagar. The
ver bal duel took an ugly turn and the Force personnel
started chasing the boys. It is alleged that at the
instigation of R K Birdi, constable Lakhw nder Kumar
fired twice and one of the rounds hit Zahid Farooq
Shei kh. Zahid died of the fire arm injury
I nst ant aneousl vy. The aforesaid incident led to
registration of FIR No. 4 of 2010 at Police Station,
Ni shat . It is relevant here to state that the
Commandant of the Force by his letter dated
10. 02. 2010 handed over the investigation to the
police. The case was investigated w thout any nurnur

by the Ilocal police and, during the course of
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I nvestigation, both R K Birdi and Lakhw nder Kunmar
were arrested. On conpletion of investigation, the
police submtted the charge-sheet on O05t" of April,
2010 against both the accused for conm ssion of
of fence under Section 302, 109 and 201 of the Ranbir
Penal Code before the Chief Judicial WMagistrate,
Srinagar, whereupon an application was filed on
behalf of the Force seeking tinme to exercise option
for trial of the accused by Security Force Court.
Accordingly, an application was filed by the Deputy
| nspect or CGeneral Station Headquarters, Bor der
Security Force, Srinagar before the Chief Judicial
Magi strate, Srinagar on 6th of April, 2010 inter alia
stating that the crimnal case is pending against
R K Bi rdi, Commandant and Lakhw nder Kumar
Constabl e and they are serving under his Conmmand and
both of them are in judicial custody. He went on to
say that in exercise of his discretion under Section
80 of t he Bor der Security Force Act, 1968
(hereinafter referred to as “the Act”) he has deci ded
to institute proceeding against them before the

Security Force Court. In the aforesaid premse it
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was requested to stay the proceeding and to forward
the accused persons along wth all connect ed
docunents and exhibits for trial before the Security
Force Court. This application was filed in the |ight
of the provisions of Section 549 of the Code of
Crimnal Procedure, Svt. 1989, as in force in the
State of Jammu & Kashmir. It was further stated that
the outcone of the trial of the accused shall be
intimated to the court as required under Rule 7 of
the Jammu & Kashmr Crimnal Courts and Court Marti al
(Adj ustnment of Jurisdiction) Rules, 1983. The prayer
of the Force was opposed by the State of Jammu &
Kashmr and the deceased’'s uncle Giulam Mhanmmad
Shi ekh. The Chief Judicial WMagistrate by his order
dated 25t" of Novenber, 2010 allowed the application
filed by the Conmmandant and handed over the accused
together with the charge-sheet and other naterials
collected by the investigating agency for trying the
accused by the Security Force Court. Wi | e doing
so, the |earned Chief Judicial Mugistrate observed as
foll ows:

“In the light of the above discussion it
has been shown that accused have commtted
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all eged offence while on active duty and
t he case squarely falls w t hin 1st
exception to the general provisions of
Section 47 of the BSF Act, for which option
Is available to the applicant either to try
them at BSF Court or let the Crimnal Court
of Ordinary jurisdiction to go ahead wth
their trial. |In the instant case applicant
has chosen to try them at BSF Court.
Therefore, this court has no option but to
hand- over the accused together wth the
charge-sheet and other material collected
by Investigating agency to the applicant
for trying them at the BSF Court,
Application is therefore accepted and
accused are ordered to be handed over under
custody so the applicant together wth
charge-sheet and the supporting material as
well as all the seized articles. The
O ficer concerned shall try the accused
expeditiously and convey the final out-cone
of the case to this court as soon as it is
conpl et ed”
Aggrieved by the aforesaid order Ghul am Mohamrad

Sheikh and the State of Jammu & Kashmr filed
separate revision applications before the H gh Court.
Both the applications were heard together by the Hi gh
Court and have been dism ssed by the inpugned order
dated 21st of COctober, 2011. It is against this order
the State of Jamu & Kashmr and Ghulam Mhanmad
Shei kh have preferred separ at e speci al | eave
petitions under Article 136 of the Constitution of

| ndi a.
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Leave granted.

W have heard M. CGaurav Pachnanda, Seni or
Advocate on behalf of the appellant, the State of
Jammu & Kashmir and Ms. Kam ni Jaiswal, Advocate for
the appell ant, Ghulam Mohammad Shei kh. We have al so
heard M. R F. Nariman, |earned Solicitor-Ceneral of
| ndi a. Despite service of notice, Respondent Nos. 1
and 2 i.e., Lakhw nder Kumar & RK Bi r di
respectively have not chosen to appear.

It may be nentioned here that Section 47 of the
Act bars trial of a person subject to the Act by a
Security Force Court who has conmtted an offence of
murder or of culpable homcide not anounting to
murder or rape in relation to a person not subject to
the Act. However, this bar will not operate if the
person subject to the Act has committed the offence
while on active duty. 1In other words, if a nenber of
the Force commts offence of the nature specified
above and the victim of crinme is a civilian nenber,
he cannot be tried by a Security Force Court but this
bar wll not operate if the offence has been

commtted while on active duty. The expression
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‘“active duty’ has been defined under Section 2(1)(a)

of the Act, it reads as foll ows:

“2. Definitions.-(1) In this Act, unless the
cont ext ot herw se requires, -

(a)”active duty”, in relation to a person
subject to this Act, neans any duty as a
menber of the Force during the period in
whi ch such person is attached to, or
forms part of, a unit of the Force-

(1) which is engaged in oper ati ons
agai nst an eneny, or

(ii) which is operating at a picket or
engaged on patrol or other guard duty
al ong the borders of India,

and includes duty by such person
during any period declared by the
Central Governnent by notification in
the Oficial Gazette as a period of
active duty with reference to any area
in which any person or <class of
persons subject to this Act nmay be
serving;”

Af oresaid provision nakes the duty of the nature
specified therein to be active duty and includes duty
declared by the Central Governnent by notification in
the official Gazette. From a plain reading of the
aforesaid, it is evident that any duty as a nenber of
the Force and enunerated in clauses (i) and (ii),

l.e., engaged in operations against an eneny or
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operating at a picket or engaged on patrol or other
guard duty along the borders of India shall cone
within the definition of active duty. It shall also
I ncl ude such duty by the nenber of the Force as
active duty declared by the Central CGovernnent in the

Oficial Gazette.

The Central Governnent by Notification SO 1473(E)
dated 8th of August, 2007 in exercise of the powers
conferred under Section 2(1)(a) of the Act, had nade
a declaration that the duty of every personnel
serving in the State as nentioned in the said
Notification for the period 01st of July 2007 to 30th
of June, 2010, shall be ‘“active duty’'. The State of
Jammu & Kashmir is at Serial Nunber 16 of the said

Notificati on.

It is common ground that offence commtted is a
civil offence which is triable by a Crimnal Court
and at the tinme of commssion of the offence, the
accused persons were not engaged in any operation
agai nst any eneny or operating at a picket or engaged

on patrolling or other guard duty along the borders
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of India. According to the appellants, accused
persons were not engaged in the duty of the nature
speci fied above pursuant to any Ilawful comrand,
therefore, they cannot be said to be on active duty
so as to give jurisdiction to the Force to try them
before Security Force Court. The learned Solicitor
Ceneral does not join issue and accepts that accused
persons were not performng duty of the nature
mentioned in clauses (i) and (ii) of Section 2(1)(a)
of the Act, but, according to him in view of
declaration of the Central Governnent, their act
shal | come wthin the inclusive definition of

active duty.

There is no connection, not even the renotest
one, between their duty as nenbers of the Force and
the crime in question. The situs of the crine was
nei ther under Force control nor the victim of crine
was in any way connected with the Force. But, for
the notification, these could have been sufficient to
answer that accused persons were not on active duty

at the time of commssion of the crine. However ,
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answer to this question would depend upon the effect
of notification issued in exercise of the power under
Section 2(1)(a) of the Act. From a plain reading of
this section it is evident that ‘active duty would
i nclude duty of such person during any period
declared by the Central Governnent by notification in
the Oficial Gazette as a period of active duty.
Section 2(1)(a) finds place in the definition section

of the Act.

It is well settled that |egislature has authority
to define a word even artificially and while doing
so, it my either be restrictive of its ordinary
meaning or it may be extensive of the sanme. Wen the
| egislature uses the expression “neans” in the
definition clause, the definition is prim facie
restrictive and exhaustive. However, use of the
expression “includes” in the definition clause nekes
It extensive. Many a tines, as in the present case,
the legislature has used the term “neans” and
“includes” both and, hence, definition of the

expr essi on “active duty” IS presunmed to be
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exhausti ve. In our opinion, the wuse of the
expression “includes” enlarges the neaning of the
word “active duty” and, therefore, it shall not only
nmean the duty specified in the section but those duty
also as declared by the Central Governnent in the
Oficial Gazette. The notification so issued by the
Central Governnent states that “duty of every person”
of the Force “serving in the State” of Jamu and
Kashmr “with effect fromthe 1st of July, 2007 to 30th
of June, 2010 as active duty”. The notification does
not neke any reference to the nature of duty, but
| ays enphasis at the place where the nenbers of the
Force are serving, to cone within the definition of
‘active duty’. In view of the aforesaid, there is no
escape from the conclusion that the accused persons
were on active duty at the tinme of comm ssion of the

of f ence.

The natural corollary of what we have found above

is that the bar of trial by the Security Force Court

provided in Section 47 of the Act would not operate.
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Section 47 of the Act which is relevant for the
pur pose reads as foll ows:
“47. Cvil offences not triable by a
Security Force Court.- A person subject to
this Act who commts an offence of nurder
or of culpable homcide not anmounting to
mur der against, or of rape in relation
to, a person not subject to this Act shal
not be deened to be guilty of an offence
against this Act and shall not be tried by
a Security Force Court, unless he commts
any of the said offences, -
(a) while on active duty; or
(b) at any place outside India; or
(c) at any place specified by the Central
Gover nment by notification i n
this behalf.”

The aforesaid provision nmakes it clear that a
menber of the Force accused of an offence of nurder
or cul pable hom cide not anounting to murder or rape
shall not be tried by a Security Force Court, unless
the offence has been commtted while on active duty.
As we have found that the accused persons have
commtted the offence while on active duty within the
ext ended neani ng, the bar under Section 47 of the Act

shall not stand in their way for trial by a Security

Force Court. The bar of trial by a Security Force
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Court though is lifted, but it does not nean that the
accused who had commtted the offence of the nature
i ndicated in Section 47 of the Act shall necessarily
have to be tried by a Security Force Court. In a
given case, there may not be a bar of trial by a
Security Force Court, but still an accused can be
tried by a CGtimnal Court. In other words, in such a
situation, the <choice of trial 1is between the
Crimnal Court and the Security Force Court. Thi s
situation is visualized under Section 80 of the Act,

whi ch reads as foll ows:

“80. Choice between crimnal court and
Security Force Court.- Wien a crimnal
court and a Security Force Court have each
jurisdiction in respect of an offence, it
shal | be in the discretion of the
Director-Ceneral, or the | nspect or -
General or the Deputy Inspector-General
wi t hi n whose command t he accused person is
serving or such other officer as nmay be
prescri bed, to decide before which court
t he proceedings shall be instituted, and,
I f that officer decides that they shall be
instituted before a Security Force Court,
to direct that the accused person shall be
detai ned in Force custody.”

As we have observed above, in the present case,

the Gimnal Court and the Security Force Court each
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have jurisdiction for trial of the offence which the
accused persons are alleged to have conmtted. I n
such a <contingency Section 80 of the Act has
conferred discretion on the Drector General or the
| nspector GCeneral or the Deputy Inspector GCeneral of
the Force wthin whose Command the accused person is
serving, to decide before which court the proceeding
shall be instituted. Section 141 of the Act confers
power on the Central Governnent to nmake rules for the
purpose of carrying into effect the provisions of the
Act. It is relevant here to state that the Central
Governnent in exercise of the powers under Section
141 (1) and (2) of the Act has nade the Border
Security Force Rules, 1969, hereinafter referred to
as “the Rules”. Chapter VI of the Rules is in
relation to choice of jurisdiction between Security
Force Court and crimnal court. Thus, for exercise
of discretion under Section 80 of the Act, Rules have
been framed and Rule 41 of the Rules, which is
rel evant for the purpose, reads as foll ows:
“41. Trial of cases either by Security

Force Court or crimnal court.- (1) Were
an offence is triable both by a crimnal
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court and a Security Force Court, an
officer referred to in section 80 may, -

(i) (a) where the offence is commtted by
the accused in the course of the
performance of his duty as a nenber
of the Force, or

(b) where the offence is conmtted in
relation to property belonging to the
Governnent or the Force or a person
subject to the Act, or

(c) where the offence is commtted
agai nst a person subject to the Act,

direct that any person subject to the
Act, who is alleged to have commtted
such an offence, be tried by a Court;
and

(ii) in any other case, decide whether or
not it wuld be necessary in the
interests of discipline to claim for
trial by a Court any person subject
to the Act who is alleged to have
comm tted such an offence.

(2) In taking a decision to claim an
offender for trial by a Court, an
officer referred to in section 80 may
take into account all or any of the
followi ng factors, nanely:-

(a) the offender is on active duty or
has been warned for active duty and
it is felt that he is trying to avoid
such duty;

(b) the offender is a young person
undergoing training and the offence
Is not a serious one and the trial of
the offender by a crimnal court
would materially affect his training.
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(c) the offender can, in view of the
nature of the case, be dealt wth
sunmarily under the Act.”

Rule 2 (c) of the Rules defines Court to nean the
Security Force Court. A bare reading of Rule 41(1)
makes it evident that where the offence is commtted
in the course of the performance of duty as a nenber
of the Force or where the offence is commtted in
relation to property belonging to the Governnent or
the Force or a person subject to the Act or where the
offence is commtted against a person subject to the
Act, the officer conpetent to exercise the power
under Section 80 of the Act may direct that the
menbers of the Force who have conmmtted the offence,
be tried by a Security Force Court. The allegations
in the present case do not indicate that the accused
commtted the offence in course of performance of
their duty as a nenber of the Force or in relation to
property belonging to the Governnent or the Force or
a person subject to the Act or the offence was

commtted against a person subject to the Act. In

Page 16



17

that view of the matter, the aforesaid ingredients
are not satisfied and, therefore, the jurisdictional
fact necessary for trial of the accused persons by a
Security Force Court does not exist. Rule 41 (1)(ii)
further authorizes the officer conpetent to exercise
Its power under Section 80 of the Act to decide as to
whether or not it would be necessary in the interest
of discipline to claimfor trial by a Security Force
Court. It is worth nentioning here that Rule 41 (2)
enunerates the factors which the officer conpetent
under Section 80 of the Act is to take into account
for taking a decision for trial of an accused by a
Security Force Court. None of the clauses of Rule
41(1) (i) and 41(2) apply in the facts of the present
case. The condition under which the authority could
exercise the discretion is provided under Rule 41(1)

(1i) of the Rules.

W nust answer here an ancillary submssion. It
Is pointed out that the Rules nade to give effect to
the provisions of the Act has to be consistent with

it and if a rule goes beyond what the Act
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contenplates or is in conflict thereof, the rule nust
yield to the Act. It is enphasized that Section 80 of
the Act confers discretion on the Oficer wthin
whose Command the accused person is serving the
choice between Cimnal Court and Security Force
Court without any rider, whereas Rule 41 of the Rules
specifies grounds for exercise of di scretion.
Accordingly, it is submtted that this rule nust
yield to Section 80 of the Act. W do not find any

substance in this subm ssion.

One of the nost comon node adopted by the
| egi sl ature conferring rule making power is first to
provide in general terns i.e., for <carrying into
effect the provisions of the Act, and then to say
that in particular, and wthout prejudice to the
generality of the foregoing power, rules may provide
for nunmber of enunerated matters. Section 141 of the
Act, wth which we are concerned in the present
appeal, confers on the Central Governnent the power
to make rules is of such a nature. It reads as

foll ows:
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“141. Power to make rules.-(1) The Central
Governnent may, by notification, nake
rules for the purpose of carrying into
effect the provisions of this Act.

(2) In particular and without prejudice to
the generality of the foregoing power,
such rul es may provide for, -

(a) the constitution, gover nance,
conmmand and di sci pline of the Force;

(b) the enrolnment of persons to the
Force and the recruitnent of other
menbers of the Force;

(c) t he condi ti ons of service
I ncluding deductions from pay and
al | owmances of nmenbers of the Force;

(d) the rank, precedence, powers of
command and aut hority of t he
of ficers, subor di nat e of ficers,
under- officers and other persons
subject to this Act;

(e) the renoval, retirenent, release
or discharge from the service of
persons subject to this Act;

(f) the purposes and other nmatters
required to be prescribed under
section 13;

(Q) the conveni ng, constitution,
adj ournnent, dissolution and sittings
of Security For ce Courts, t he

procedure to be observed in trials by
such courts, the persons by whom an
accused mmy be defended in such
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trials and the appearance of such
persons thereat;

(h) the confirmation, revision and
annul nrent of, and petitions against,
t he findi ngs and sent ences of
Security Force Courts;

(i) the fornms of orders to be nade
under the provisions of +this Act
relating to Security Force Courts and
the awards and infliction of death,
| npri sonnment and detention;

(j) the carrying into effect of
sentences of Security Force Courts;

(k) any matter necessary for the
purpose of carrying this Act into
execution, as far as it relates to
the investigation, arrest, custody,
trial and punishnment of offences
triable or punishable under this Act;

(1) the cerenpbnials to be observed
and marks of respect to be paid in
t he Force;

(m t he conveni ng of , t he
constitution, procedure and practice
of, Courts of inquiry, the sunmoning
of wtnesses before them and the
adm ni stration  of oaths by such
Courts;

(n) the recruitnment and conditions of
service of the Chief Law Oficer and
the Law O ficers;

(0) any other natter which is to be,
or may be prescribed or in respect of
which this Act nmakes no provision or
makes I nsuf ficient provision and
provision is, in the opinion of the
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Central Governnent, necessary for the
proper inplenentation of this Act.

(3) Every rule made under this Act shall
be laid, as soon as may be after it is
made, before each House of Parlianent
while it is in session for a total period
of thirty days which nay be conprised in
one session or in two nobre successive
sessions, and if, before the expiry of the
session imediately follow ng the session
or the successive sessions aforesaid both
Houses agree in making any nodification in
the rule or both Houses agree that the
rule should not be nade, the rule shal
thereafter have effect only in such
nodified form or be of no effect, as the
case may be; so, however, that any such
nodi fication or annul nent shall be w t hout
prejudice to the wvalidity of anything
previ ously done under that rule.”

In our opinion, when the power is conferred in
general and thereafter in respect of enunerated
matters, as I n t he pr esent case, t he
particularlisation in respect of specified subject is
construed as nerely illustrative and does not |imt
the scope of general power. Reference in this
connection can be made to a decision of this Court in
the case of Rohtak & Hissar Districts Electric Supply
Co. Ltd. v. State of U P., AIR 1966 SC 1471, in which

it has been held as foll ows:
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....... Section 15(1) confers w de powers on
the appropriate Governnent to neke rules
to carry out the purposes of the Act; and
Section 15(2) specifies sone of the
matters enunerated by clauses (a) to (e),

in respect of which rules may be franed.

It is well-settled that the enuneration of
the particular matters by sub-section (2

will not control or Ilimt the width of the
powers conferred on the appropriate
Governnent by sub-section (1) of Section
15; and so, if it appears that the item
added by the appropriate Governnent has
relation to conditions of enploynent, its
addition cannot be challenged as being
invalid in law...”

(Underlining ours)

The Privy Council applied this principle in the
case of Enperor v. Sibnath Banerji, AR 1945 PC 156,
to uphold the validity of Rule 26 of the Defence of
I ndia Rules, which though was found in excess of the
express power conferred under enunerated provision,
but covered under general power. Relevant portion of

t he judgnment reads as under:

“Their Lordships are unable to agree
wth the learned Chief Justice of the
Federal Court on his statenment of the
rel ative positions of sub-sections (1) and
(2) of Section 2, Defence of India Act,
and counsel for the respondents in the
present appeal was unable to support that
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statenent, or to nmintain that R 26 was

I nval i d. In the opinion of their
Lordshi ps, the function of sub-section (2)
Is nmerely an illustrative one; the rule-

maki ng power is conferred by sub-section
(1), and “the rules” which are referred to
I n the openi ng sentence of sub-section (2)
are the rules which are authorized by, and
made under, sub-section (1); the
provi si ons of sub-section (2) are not
restrictive of sub-section (1), as indeed
IS expressly stated by the words “w thout
prejudice to the generality of the powers
conferred by sub-section (1).” There can
be no doubt — as the | earned Judge hinself
appears to have thought — that the general
| anguage of sub-secti on (1) ampl y
justifies the terns of R 26, and avoids
any of the criticisnms which the |earned
Judge expressed in relation to sub-section

(2).

Their Lordships are therefore of
opinion that Keshav Tal pade v. Enperor,
l.L.R (1944) Bom 183, was wongly
decided by the Federal Court, and that
R 26 was nade in conformty wth the

powers conferred by sub-section (1) of
Section 2, Defence of India Act..... "

A constitution Bench of this Court in the case of
Afzal Ulah v. State of Utar Pradesh, AR 1964 SC
264, quoted with approval the law laid down by the
Privy Council in the case of Sibnath Banerji (supra)

and held that enunerated provisions do not control
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the general terns as particularization of topics is

illustrative in nature. It reads as foll ows:

“13. Even if the said clauses did not
justify the inpugned bye-law, there can be
little doubt that the said bye-laws woul d
be justified by the general power
conferred on the Boards by Section 298(1).
It is now well-settled that the specific
provi sions such as are contained in the
several clauses of Section 298(2) are
merely illustrative and they cannot be
read as restrictive of the generality of
powers prescribed by Section 298(1), vide
Enperor v. Sibnath Banerji, AR 1945 PC
156. If the powers specified by Section
298(1) are very wide and they take in
within their scope bye-laws |ike the ones
wi th which we are concerned in the present
appeal, it cannot be said that the powers
enunerated wunder Section 298(2) control
the general words used by Section 298(1).
These latter clauses nerely illustrate and
do not exhaust all the powers conferred on
the Board, so that any cases not falling
within the powers specified by Section
298(2) may well be protected by Section
298(1), provided, of course, the inpugned
bye-law can be justified by-reference to
the requirenents of Section 298(1). There
can be no doubt that the inpugned bye-I|aws
in regard to the markets franmed by
Respondent No. 2 are for the furtherance
of municipal adm nistration under the Act,
and so, would attract the provisions of
Secti on 298(1). Theref ore, we are
satisfied that the H gh Court was right in
comng to the conclusion that the inpugned
bye-laws are valid.”
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In view of what we have observed above it is
evident that Rule 41 of the Rules has been nade to
give effect to the provisions of the Act. In our
opinion, it has not gone beyond what the Act has
contenplated or is any way 1in conflict thereof.
Hence, this has to be treated as if the same is
contained in the Act. Wde discretion has been given
to the specified officer under Section 80 of the Act
to make a choice between a Cimnal Court and a
Security Force Court but Rule 41 nmade for the
pur poses of carrying into effect the provision of the
Act had laid down guidelines for exercise of that
di scretion. Thus, in our opinion, Rule 41 has neither
gone beyond what the Act has contenplated nor it has
supplanted it in any way and, therefore, the
Commanding O ficer has to bear in mnd the guidelines

| aid for the exercise of discretion.
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To test as to whether the Commanding O ficer, who
had exercised the power under Section 80 of the Act,
satisfied the aforesaid requirenent, it is apt to
reproduce the application filed by him in this
r egar d. The relevant portion of the application

reads as foll ows:

“Whereas a crimnal case under FIR No.
04/ 201 of Police Station N shat titled State
Vs. Lakhwi nder Kumar and another is pending
agai nst Lakhwi nder Kumar and Randhir Kumar
Birdi before your Court for adjudication.

2. \Wereas the said accused persons nanely
Lakhw nder Kumar ( No. 01005455
Constable of 68 Bn BSF) and Randhir
Kumar Bi r di ( Conmmandant BSF) are
servi ng under ny command and,

3. VWiereas in exercise of ny discretion as
envi saged in Section 80 of the BSF Act,
1968, |  have decided to institute
proceedi ngs against the said accused
persons Lakhw nder Kumar and Randhir
Kumar Birdi before the Border Security

Force Court.

4. \Wereas, the accused persons i.e.
Lakhwi nder Kumar and Randhir  Kumar
Bi rdi are presently under judicial

custody and in your control.

5. I therefore request you to stay
proceedings in your court against the
two accused persons and may forward all
connected docunents and exhibits of
this case and custody of accused person
to the undersigned as per Section 549
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of C&.P.C 1989 (J & K) for instituting
proceedi ngs agai nst them under the BSF
Act and Rul es nmade thereunder.

6. That the outcone of the trial of the
accused persons by Border Security
Force Court of the result of effectual
proceedings instituted or ordered to be
taken against them shall be intimted
as per Rules 7 of the J & K Crimnal
Courts and Court Martial (Adjustnent of
Jurisdiction) Rules, 1983.”

The Commanding Oficer, thus, has exercised his
power under Section 80 of the Act and excepting to
say that the said power has been exercised in his
di scretion, there is not even a whisper as to why
said discretion has been exercised for trial of the
accused persons by a Security Force Court. The
Commandi ng O ficer has nowhere stated that the trial
of the accused by Security Force Court is necessary
in the interest of discipline of the Force. Once a
statutory guideline has been issued for giving effect
to the provisions of the Act, in our opinion, the
exercise of discretion wthout adherence to those
gui delines shall render the decision vul nerable. In

our opinion, the Commanding O ficer has exercised his

power ignorant of the restriction placed on hi m under
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the Rules. Having found that the Commandi ng
Oficer’'s decision is illegal, the order passed by
the learned Chief Judicial WMgistrate as affirnmed by
the High Court based on that cannot be allowed to

st and.

It has also been pointed out on behalf of the
appellant that after l|odging of the first information
report, the Force voluntarily handed over the custody
of accused Lakhw nder Kumar on 10t" of February, 2010
and R K Birdi on 4th of March, 2010 and allowed the
i nvestigation to be conducted by the police wthout
any objection and did not exercise option for trial
by Security Force Court. Later on, such an option
cannot be exercised, submts the |earned counsel. In
support of the subm ssion, reliance has been placed
on a decision of this Court in the case of Joginder
Singh v. State of HP., (1971) 3 SCC 86, and our
attention has been drawn to Paragraph 29 of the

j udgnent which reads as foll ows:

“29. Rule 4 is related to clause (a)
of Rule 3 and wll be attracted only
when the Magistrate proceeds to conduct
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the trial wthout having been noved by
the conpetent mlitary authority. It is
no doubt true that in this case the
Assi stant Sessions Judge has not given a
witten notice to the Commanding O ficer
as envisaged under Rule 4. But, in our
view, that was unnecessary. Wen the
conpetent mlitary authorities, know ng
full well the nature of the offence
al | eged agai nst the appellant, had
released him from mlitary custody and
handed hi m over to t he civil
aut horities, t he Magi strate was
justified in proceeding on the basis
t hat t he mlitary authorities had
decided that the appellant need not be
tried by the Court-martial and that he
could be tried by the ordinary crimna
court.”

Thi s subm ssion does not commend us. As observed
earlier, on the very date of filing of the charge-
sheet, an application was filed on behalf of the
Force seeking tinme to exercise option for trial of
the accused by the Security Force Court. On the
followng date such an application was filed. At
that particular point of tinme the trial of the
accused persons had not commenced and before it could
comrence, the option was exercised. As regards the
authority of this Court in the case of Jogi nder Singh
(supra), the sane is clearly distinguishable. 1In the

said case, the Cimnal Court proceeded with the
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trial of a mlitary personnel wthout conplying Rule
4  of the Crimnal Courts and Court Marti al

(Adjustnent of Jurisdiction) Rules, 1952, which
obliged the Crimnal Court to give witten notice to
the Commanding O ficer of the accused before trying
the said accused. The Crimnal Court did not give
any notice to the Commanding O ficer and proceeded to
try the accused and wultimately conviction was
recorded. Said conviction was assailed on the ground
that the Criminal Court having proceeded to try the
accused wthout giving any notice, the conviction is
vitiated. While answering the said question this
Court took into consideration the conduct of the
Commanding O ficer of releasing the accused from
mlitary custody and handi ng over the accused to the
authorities and in that background observed that the
Crimnal Court was justified in proceeding with the
trial and failure to give notice to the Commandi ng
Oficer by the Cimnal Court shall not vitiate the
conviction. Here, in the present case, the Force has
exercised his option for trial of the accused

I mredi ately on subm ssion of the charge-sheet and

Page 30



31

before the commencenent of the trial. Hence, the
subm ssion nmade has no substance and is rejected

accordi ngly.

In the facts and circunstances of the case, we
give liberty to the Director General of the Force, if
so advised, to re-visit the entire issue within eight
weeks bearing in mnd the observation aforesaid in
accordance with law and if he cones to the concl usion
that the trial deserves to be conducted by the
Security Force Court, nothing wll prevent him to
make an appropriate application afresh before the
Chief Judicial Mugistrate. Needless to state that in
case the Director Ceneral of the Force takes recourse
to the aforesaid liberty and files application for
the trial by the Security Force Court, the Chief
Judi ci al Magi strate shall consider the sanme in
accordance wth [aw It is made clear that
observations nmade in these appeals are for the
purpose of their disposal and shall have no bearing

on trial.
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In the result, both the appeals are allowed, the
I npugned judgnment and order of the Chief Judicial
Magi strate dated 25'" of Novenber, 2010 and that of
the Hi gh Court dated 21st Qctober, 2011 are set aside.
The Security Force Court shall forthwith transmt the
record sent to it, to the Chief Judicial Mgistrate,
Srinagar, who in turn shall proceed in the matter in

accordance with law bearing in mnd the observation

af or esai d.
........................................... . J.
( CHANDRAMAULI KR. PRASAD)
.......................................... . J.
( FAKKI R MOHAMED | BRAHI M KALI FULLA)
NEW DELHI |,

APRI L 25, 2013
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JUDGMENT



