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CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO. 898 OF 2008
(Arising out of S.L.P. (Crl.) No.7721 of 2007)

Amol  Si ngh ... .Appel | ant

Ver sus

State of MP. . ... Respondent

JUDGVENT

DR ARI JI T PASAYAT, J.

1. Leave granted.

2. Challenge in this appeal is to the judgment of the

Di vi sion Bench of the Madhya Pradesh Hi gh Court at

Jabal pur uphol di ng the conviction and sentence of the
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appel l ant for the of fence puni shabl e under Section 302
read with Section 34 of the Indian Penal Code, 1860 (in
short the ‘IPC ) and sentence of inprisonment for life and
fine of Rs.2,000/- with default stipulation. Appel | ant

Anol Singh was arraigned in the charge sheet as A2.

3. Prosecution version as unfolded during trial is as foll ows:

Saraswati Bai - deceased was a woman of questionable
character. After being deserted by her husband Modtilal, she
developed illicit relationship with A2 who ultinmately kept her
as mstress. At the relevant point of time, she was residing in

Tapariya (hut) at village Bichhua.

On 17th March, 1992 at about 8.00 p.m hearing screans
of Saraswati Bai, persons residing inthe nei ghbourhood viz.
Raj esh Gupta (PWs), Santosh Gudda (PW2), Mikundi La
(PW), Kaliram (PW), Chhindam Lal (PWB), and Chandra
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Bhushan rushed towards her hut. In the transit, sone of
them had seen Al running away. They found Saraswati Ba

lying in a severely burnt condition in the courtyard of the hut.
On being enquired, she reveal ed that both the appellants had
sprinkl ed kerosene over her body and set her abl aze.

According to her, A2 was enraged by her act of taking |and

bel onging to his adversary Raju Seth for cultivation as

Bat ai dar (crop-sharer).

It was upon the report (Ex. P-1) | odged by Kot war
Prahl ad Singh (PW) and ASI' Bal ram (PWB) registered a case
under Section 307 read with Section 34 | PC agai nst the
appel l ants. He along with Prahl ad proceeded to the spot and
recor ded Saraswati’s dyi ng declaration (EX. P-3) in t he
presence of Chhidam  Lal (PWB), Kaliram (PW), Babulal and

Chandr a Bhushan

Saraswati Bai was i mediately taken to the Governnent
Hospital at Gadarwara. observing that her condition was
serious, Dr. B.P. Gupta (PW1) not only adm tted her for
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treatnent but also sent a nenmo (Ex.P-13) to the SHO

requiring himto take necessary action to get dying declaration
recor ded. Nai b Tahsil dar and Executive Magistrate R K

Dinole (PW9), after obtaining necessary certificate as to fit
state of her mind, recorded Saraswati Bai's dying declaration
between 4.35 a.m and 4.50 a.m thereafter, at 9.10 a.m,
Saraswati Bai breathed her last in the hospital. Accordingly,

the case was altered to one under Section 302 |PC.

After inquest proceedings, dead body of Saraswati Ba
was sent for post-nmortem Dr. D.S. Choudhary (PW) found
that body of Saraswati Bai, who was carrying nore than 3
nont hs pregnancy, had burnt to the extent of 89% According
to him the cause of Saraswati Bai's death was shock due to
ext ensi ve burns. However, he preserved the remaining pieces
of burnt saree and bl ouse, earrings, nathni, Bangles and

bunch of scalp hair for forensic exam nation

During investigation, burnt pieces of saree and bl ouse,
one kupiya (Container) of kerosene, a matchbox, one pair of
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shoes belonging to A2, a lathi and a broken mal a (neckl ace)
were seized fromthe spot; the appellants were apprehended
and a burn injury was also found by Dr. R K Patel (PWO0) on

the right forearm of A2.

4. Two accused persons faced trial for offence punishable
under Section 302 IPC and in alternative under Section
302 read with Section 34 IPC, as they abjured the guilt.
To prove the accusations prosecution exani ned 11
Wi t nesses. On consideration of the evidence, the tria
court found the accused persons guilty of death of the
deceased in furtherance of their conmon intention
Accordingly, they were convicted and sentenced as
af or est at ed. Both of them preferred separate appeal s

bef ore the Hi gh Court.

5. Before the Hi gh Court primary stand was to the
acceptability of the dying declaration. The Hi gh Court
rejected the plea and hel d that though there were nore
than one dying declaration, the extent of variance
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between the two was insignificant. It was noted that the
dyi ng decl arations were consistent in substance as to the
conplexity of the accused persons causing burn injury to
the person of the deceased and, therefore, there was no
infirmty in the judgment of the trial court to warrant

interference. Accordingly the appeals were dism ssed.

6. I n support of the appeal |earned counsel for the
appel l ant submitted that there was great variance in the
so cal |l ed dyi ng declarations, which affected credibility of

t he evi dence.

7. Learned counsel for the respondent-State on the other
hand submitted that m nor variance-in the dying

decl arati ons have no rel evance.

8. Law relating to appreciati on of evidence in the form of
nor e t han one dyi ng decl aration i's wel | settl ed.
Accordingly, it is not the plurality of the dyi ng

decl arations but the reliability thereof that adds wei ght
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to the prosecution case. If a dying declaration is found

to be voluntary, reliable and nade in fit nenta

condi tion, it can be relied upon wi t hout any
corroboration. The statenment should be consistent
throughout. |If the deceased had several opportunities of

maki ng such dying declarations, that is to say, if there

are nore than one dying declaration they should be

consi stent. (See: Kundula Bala Subrahmanyamv. State

of A-P. [ (1993) 2 SCC 684]. However, if some

i nconsi stenci es are noti ced bet ween one dyi ng
declaration and the other, the court has to exam ne the

nature of the inconsistencies, namely, whether they are
material or not. Wil e scruitinizing the contents of
various dying declaration, in such-a situation, the court

has to exam ne the sane in the |light of the various

surroundi ng facts and circunstances.

9. It is to be noted that the H gh Court had itself observed
that the dying declaration (Exh.P11) scribed by the
Executive O ficer, (PW) at about 0435 hours in the sane
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night was not in conformty with the FIR and the earlier
dyi ng decl aration (Exh.P3) scribed by ASI Bal ram (PW 8)

in so far as different notives have been described. That is
not the only variation. Several other discrepancies, even
as regards the nmanner in which she is supposed to have

been sprinkled with kerosene and thereafter set on fire.

10. Therefore, the discrepancies, nake the |ast declaration
doubtful. The nature of the inconsistencies is such that there

are certainly material. That being so, it would be unsafe to

convi ct the appellant. The conviction is set aside and

appel l ant is acquitted of the charges. He be set at liberty
forthwith unless required to be in custody in connection with

any other case.

(P. SATHASI VAM
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New Del hi ,
May 15, 2008
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