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HEADNOTE

JUDGVENT:
JUDGMENT

Fai zan Uddi n, J.
1. Leave G anted.
2. This appeal by one of the retired enployees of the
Trust created by one Later Babu Lal Agarwal has been
directed against the order dated July 25, 1995 passed in
appeal by the Division Bench of F the Calcutta Hi gh Court
setting aside the order passed on Decenber 12, 1994 by a
| earned Single judge of that Court in Civil® Suit No.
703/ 1993 whereby the learned Single judge has held that the
appel l ant was entitled for the pension as well as the
gratuity fromthe said Trust.
3. Late Babu Lal Agarwal, during his Ilife tine, had
executed a WIIl and testanent creating a Trust for religious
and charitable purposes. In a suit between one Anrita Bib
the widow of the pre-deceased son of |ate Babu Lal Agarwa
and his other heirs a conprehensive scheme was framed for
adm nistration of the Trust. Anongst other matters, the
schene provided for grant of pension and other facilities to
the enployees of the Trust and the relevant provisions in
the said schene were as under: -

"“(a) The Trust ees at their

di scretion may grant to such of the

enpl oyees of the Estate who have

satisfactorily served with the

Estate for a period of not |ess

than 30 years, pension either by

nont hly paynents or by payment of a

[ unp sum
(b) The pension granted to an
enpl oyee in case of nont hl y

paynments should not ordinarily be
nore than one third of his |ast pay
and in case of lunmp sum paynent
should not be a sumnore than four




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

t housand rupees.

(c) The Trustees nmay at their

di scretion also pay gratuity to

such nenmbers of the fanmily of an

enpl oyee dying during his service

with the Estate as they think fit.

The amount of such gratuity shal

not ordinarily exceed one year’'s

full pay [ ast drawn by such

deceased enpl oyee. "
4. The appellant being a retired enmployee of the Trust
cl ained pension and gratuity by contending that he had
joined the enploynent of  the Trust on April, 1950 and
retired as Personal Assistant of the Trustees on April 8,
1993 while he was receiving a salary of Rs. 2322/- per nonth
and that having regard to the relevant ternms of the schene
prepared by the High GCourt and reproduced in the foregoing
para, he is entitled to pension at the rate of one third of
the last 'salary drawmn by him and also the gratuity as per
rules in ' _accordance wth the provisions of Paynent of
Gratuity Act, 1972. It was alleged that inspite of the
demand havi ng been made by the appellant the Trustees fail ed
to rel ease the anount of pension and gratuity payable to him
and, therefore, the appellant approached the H gh Court for
a direction to the Trustees to pay pension.and gratuity with
i nterest.
5. Learned Single Judge took the view that the retirenent
benefits are no longer bounty of ~the enployers but they
constitute a right under the law and and, therefore, the
appel l ant was entitled for the  pension. As regards the
gratuity the |earned Single Judge relying on the provisions
of Section 14 of the Paynent of Gatuity Act, 1972 took the
view that the schene being silent with regard to the paynent
of gratuity does not alter the situation in so far as
entitlenent of gratuity is concerned. On appeal being
preferred by the respondent, one  of the Trustees, the
Division Bench of the H gh Court took a contrary view, set
aside the order of the |earned  Single Judge and di snm ssed
the appellant’s claimfor pension and gratuity. The Di'vi sion
Bench took the view that the Trust cannot be regarded as an
establishnent as defined in Section 2(5) of the West Bengal
Shops and Establishment Act, 1963 and, therefore, the
provi sions of Paynent of Gatuity Act, 1962 could not be
attracted in the case of the appellant as the appellant did
not fall in any of the categories nentioned in-sub-clauses
(a) and (c) of sub-section (3) of Section 1 of the Paynent
of Gratuity Act, 1972.
6. Learned counsel for the appellant assailed the  view
taken by the Division Bench of the H gh Court and urged that
the Division Bench was patently wong in holding that the
appel l ant should have filed a suit for pension and the sane
could not be granted by the H gh Court in a petition filed
to that affect. In our considered opinion there is  much
substance in this subm ssion. The Division Bench has
di sal | owed the claimof pension on the ground that according
to the definition of an enployee given in Section 2(e) of
the Paynment of Gratuity Act 1972 an enployee neans any
person whose wages do not exceed Rs. 2500/- per mensum and
as it was not certain whether the appellant was getting
basic pay to the tune of Rs. 2322/- per nonth inclusive of
D.A. or not, he could not be treated to be an enployee. In
our opinion it is clearly a mstaken view of the D vision
Bench as the appellant had asserted in the petition before
the High Court supported by an affidavit that the |ast
salary drawn by the appellant at the tine of his retirenent
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was Rs. 2322/- per nonth only and this fact has neither been
controverted by the respondent nor there is any assertion
that the appellant was getting any O A over and above the
aforesaid anbunt. In this viewof the matter there was no
occasion to assune that the appellant was getting wages
exceedi ng Rs. 2500/ -.

7. Apart from the above facts, the appellant had clai nmed
pension on the basis of a provision to that effect in the
schene itself. There is no dispute about the said scheme nor
the said schenme was sought to be amended by the appell ant.
Cl auses (a) and (b) of the schene reproduced in para 3 above
clearly go to show that the appellant was entitled for the
pension as he had served for a period of about 43 years,
much beyond the requisite period of 30 years. In the absence
of any material to show that the services of the appellant
were unsatisfactory there-is no reason to deny the exercise
of discretion in favour~ of the appellant for grant of
pension as envisagedin the schenme of the Trust sanctioned
by the Hi gh Court itself.

8. Learned counsel for the appellant subnitted that the
Di vi si on Benchtook an erroneous view that the religious and
charitable Trust is not an Establishnment within the meaning
of Section 2(5) read with Section 2 (2) of West Bengal Shops
and Establishment Act, 1963 and consequently the provisions
of Payment of Gratuity Act were not attracted to the instant
case.

9. After hearing the learned counsel for - parties and on
perusal of the record we are unabl e to persuade ourselves to
accede to the view taken by the Division Bench in this
behal f. A reading of  the judgnent of the learned Single
Judge will go to showthat it was nobody' s case that the
provi sions of Paynent of Gatuity Act coul d not be pressed
into service but the claimof gratuity was contested on the
ground that the scheme of the Trust as framed by the High
Court did not provide for paynment of gratuity to the retired
enpl oyees though in the event of  an enployee dying in
harness, certain provisions have been made in the schene for
paynment of gratuity to the nmenbers of the fanmily of such
enpl oyee. It appears that no assertion was nade before the
Hi gh Court that the Trust was not an Establishnent within
the meaning of the relevant provisions of the Paynent of
Gratuity Act. Neither any material has been placed before us
nor any argunent was advanced on behalf of the respondent
that the Trust is not an Establishnent as contenplated in
the Payment of Gatuity Act. On the contrary the appell ant
has placed on record a notification dated July 16, 1972
publ i shed by the Governnent of India, Mnistry of Labour and
Rehabilitati on Departnment published in Part 2, Section 3
(I'l) of the Gazette of India whereby the Trust Estate in
guestion was treated to be an Establishnment and the
provi sions of Enployees Provident Funds and Fanily Pension
Fund Act, 1952 were applied to the said Trust Estate of Babu
Lal Agarwal in relation to enployees of the said Trust
treating it to be an Establishment under the said Act. A
photo-copy of the said notification has been placed on
record of this court, which has not been disputed by the
respondent. This position further strengthens the fact that
the Trust has been treated to be an Establishment.
Consequently, the our opinion having regard to the facts and
circunstances of the present case the provisions of the
Payment of Gratuity Act would be attracted and the appell ant
woul d be entitled for the gratuity al so.

10. For the aforesaid reasons the appeal succeeds and is
hereby allowed wth costs. The inmpugned order of the
Di vision Bench is set aside and the order of |earned Single
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Judge is restored. Cost quantified at Rs. 2000/-.




