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ACT:

Bonbay Port Trust Act 1879--S. 87--1f a shorter period of
limtation applies when there is short delivery and the
plaintiffs do not knowif the total bundle of goods have
actually arrived at the port of delivery.

HEADNOTE:

The first plaintiff became entitled to claima consignnent
of 53 bundles of mld steel plates despatched by a Japanese
exporter to be delivered at the port of Bonbay. The goods
were discharged in the docks on 12th September 1959, into
the custody of the Bonmbay Port Trust, the —appellant. The
goods were insured and the second plaintiff was the insurer
On Septenber 19, 1959, delivery of the goods was applied for
and was given but only 52 bundles. A week thereafter, the
first plaintiff demanded the m ssing bundl e but was put off
from tine to tine by the appellant assuring that  a search
was in progress to trace the goods. From the |ndian
Maritime Enterprises, the agents of the Japanese vessel, the
plaintiff cane to know on Novenber 7, 1959 that all the 53
bundl es had been duly unloaded. The plaintiff enquired from
the appellant again on Decenber 5, 1959 whether the ' bundle
had been |anded; but the port authorities still inforned
that the m ssing bundle was still under search. Thereafter,
on January 22, 1960, the appellant informed the first
plaintiff that the bundle under reference had been out-
turned as | anded but m ssing.

Wthin a week thereafter, the first plaintiff asked for a
non-delivery certificate and the certificate was issued on
March 1, 1960 and on May 12, 1960 a statutory notice under
s. 87 of the Bonbay Port Trust Act, 1879, was issued and a
suit was filed for the mssing bundle or its value by way of
danmages. The defence put forward by the appellant was, that
since the suit was governed by s. 87 of the Act and the
cause of action having arisen on Septenber 19, 1959, the
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claim is barred by Iimtation because 6 nonths had already
passed fromthe tine the first cause of action arose.

The second plaintiff, insurer, having paid the value of the
lost articles to the first plaintiff got itself subrogated
to the later’'s right, and they together filed the suit
before the Court of Small Causes. That Court held against
the appellant but the full Court in appeal reversed the
judgrment of the trial court and held in favour of the
appel l ant holding that the claimwas barred by Ilintation
The Hi gh Court, however, held in favour of the plaintiff and
hence the appeal to this Court.

Section 87 of the Bonbay Port Trust Act, 1879, provides that
no suit or other proceeding shall be commenced agai nst any
person for anything done or purporting to have been done, in
pursuance of this Act without one nmonth's previous notice,
and not after 6 nmonths fromthe accrual of the cause of such
suit or other proceeding. The question was whether the suit
was for ~anything done or purporting to have been done in
pursuance of this Act, when the action is for non-delivery
of one out of 53 bundl es.

Al'l owi ng the appeal

HELD : (1) Were a statute inposes a duty, the omission to
do somrething that ought to be done in order conpletely to
perform the duty, or the continuing to have any such duty
unperformed, anounts to an act done or intended to be done
within the neaning of a statute which provides a special
period of limtation for such an act. [403 H-404 A

Hal sburys Laws of England, 3rd Ed. Vol . 24 P. 189-190,
referred to.

Therefore in the present case, the truncated limtation
prescri bed under the Act will apply. [415 E

13-L 954 SupCl/74

398

(2)Sec. 87 of the Act insists on notice of one nonths This
period may legitimately be tacked on to the six nonths
period nmentioned in the section (vide sec. 15(2) Limtation
Act 1963. [422 G H|

(3) The starting point of Iimtation is the accrual of
the cause of action. Two conponents of the "Cause" are
| nport ant. The date when the plaintiff came to know or
ought to know with reasonable diligence that the goods had
been landed from the vessel into the port. Two cl ear
i ndi cations of when the consignee ought to know are :-(1)
when the bul k of the goods are delivered, there being short
delivery leading to a suit, and (2) 7 days-after know edge
of ,he landing of the goods suggested in Sec. 6l A
VWi chever is the later date ordinarily sets off the running
of limtation. [422 H -423 B

(4) Uters of assurance cannot enlarge the limtation / once
the goods have | andedand the owner has cone to know of

it. [423 B-(

(5) Sec. 87 is attracted not nerely when an ‘act is
conmitted but also when a onission occurs in the course of
the performance of the official duty. [1423C D

In the present case, applying the above principles, the case
has to be decided against the plaintiffs and the appeal is
al |l oned. [423D]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 342 of 1972.
Appeal by special |eave fromthe judgnment and order dated
the 16th Septenber, 1972 of the Hi gh Court of Bonbay in
Civil Revision No. 263 of 1967.
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F. S. Nariman, Additional Solicitor General of India, P
C. Bhartari,

B. R Zaiwala and B. S. Bhesania, for the appellant.
Anil B. Divan, K S. Cooper, Vasant C. Kotwal, S. C. Agarwa
and P. D. Sharma, for the respondents.

The Judgrment of the Court was delivered by

KRISHNA |YER, J. A small cause involving a petty claim of
Rs. 1147.42 has sailed slowy into the Suprene Court by
speci al |leave. Both sides-The Bonbay Port Trust, appellant,
and t he New Great |nsurance Co. (a nati onal i sed
institution), the contesting respondent-agree before us that
while there is only a short point of lawin the <case, a
| arge section of the businness community, as well as the Port
Trust, are affected by the anmbiguity of the I egal situation
and an early pronouncenent by this Court on the Ilaw of
l[imtation applicable to consignee’s actions for short
delivery by the Port Trust is necessary. |Is the period so
brief has six nonths-in terns of s. 87 of the Bonmbay Port
Trust Act, 1879 (hereinafter called the Act), and if so,
does time beginto run within around a week of the |anding
of the goods (suggested by s. 6/A) of the Act ? O,
alternatively, does the |longer spell allowed by the
Limtation Act avail the plaintiff and the termnus a quo
start only when the owner has been finally refused delivery
? Although the Court in this case is enquiring whether the
little delay alleged legally disentitles the plaintiff to

claim the value of the lost goods, it is a bathetic
sidelight that the judicial process has |inmped-along for 15
years to decide inthis snmall, ~single-point. comercia

cause, whether a little over seven nonths to cone to court
was too | ate
Pope Paul in opening the judicial year of the Second Ronan

Rota pontificated that delay in dispensing justice is 'in
itself an act of injustice’. Systemc slow nmotion in this
area must claimthe nation’s

399

i mredi at e attention towards basic reformation  of t he
traditional structure and procedure if the Indian Judicature
is to sustain the litigative credibility of the  conmmunity.
| ndeed, even about British Justice Lord Devlin's
observations serve as warning for our court system: "If our
busi ness. nethods were as antiquated, as our legal nethods,
we woul d be a bankrupt country.”

The problemthat falls for resolution by this Court turns on
the subtle semantics alternatively spun by counsel on~ both
sides out of the words "any thing done, or —purporting to
have been ’'done, in pursuance of this Act, . .. . after six
nmonths from the accrual of the cause of such suit......
True to Anglo-Indian forensic tradition, a profusion of
precedential erudition has been placed for our consideration
in the able subm ssions of the | earned advocates -on both
si des. Intricacy and refinenent have marked the arguments
and meticulous judicial attention is necessitated to
di scover fromthe tangled skein of case law the pertinent
principle that accords with the intendnent of the statute,
the |language used, the commbnsense and justice of the
situation.

A relevant diary of facts and dates wll help focus
attention on the primary legal question. The first
plaintiff becane entitled to claima consignment of 53
bundles of nild steel plates despatched by a Japanese
exporter to be delivered at the port of Bonbay. The goods
were discharged in the docks into the custody of the.
Bonbay Port Trust (the defendant, and now the appellant) on
Septenber 12, 1959. The goods had been insured and the
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second plaintiff is the insurer. Wthin a week, that is, on
Sept enber 19, 1959, delivery of the goods was applied for and
was given but of only 52 bundles. A week thereafter, the
first plaintiff demanded the m ssing bundle, but was tenta-
lisingly put off fromtime to time by the defendant by
letters of Septenmber 29, Cctober 10, and Decenber 4, 1959
assuring that a search was in progress to trace the goods.
It is inmportant at this stage to notice that the plaintiff’'s
letter of Septenmber 26, 1959 sought "information regarding
the whereabouts of the above bundle so as to enable wus to

clear the sane at an early date". The broad inplication is
that at that time the first plaintiff had. no i dea where the
mssing bundle was-in the vessel or the port. It is not

unreasonable to infer that he did not then know, for sure,
whet her the undelivered item had been | anded fromthe ship
at all. None of the three, letters by the defendant stated
firmy that it had been di scharged into the port, and it is
quite on the cards that part of the total consignnent had
not been discharged into the port, in these any thing-my-

happen " days of expect the unexpected. Significantly’ the
first plaintiff inquired of the Indian Maritine Enterprises,
the agents of the Japanese vessel, whether the entire

consi gnnent of 53 bundl es bad been duly | anded. The reply
received by the first plaintiff is neaningful in that the
Indian Maritime Enterprises in there letter dated Novenber
7, 1959, told the first plaintiff that all the 53 bundles

had been duly unloaded. It inevitably follows that the
earliest date when we can attribute to the plaintiff clear
know edge of the port authorities having cone into
possession of the mssing bundl e was Novenber 7, 1959. of
cour se,

400

the inquiry Section of the Al exandra Dock of the defendant
indifferently infornmed the first plaintiff even on Decenber
4, 1959 that the mi ssing bundle was still under search and a
definite reply regarding the out-turn of that itemcould be
given only |ater when |oading sheets were fully /checked.
However, the first plaintiff by letter dated Decenber 5,
1959 wrote to the port authorities that he had been i nforned
by t he agents of the vessel (The | ndi an Maritime
Enterprises) that the entire 53 bundl es had been landed and
desired "to please |let us know inmediately whether the

bundle has been landed; if landed let the, information
regarding the whereabouts and, if not, kindly confirm the
short | andi ngs". Apparently, this was to nmake assurance

doubly sure which could be gai ned only when the defendant’s
officials also confirned it. Counsel for the plaintiffs,
with sweet reasonabl eness, urges that the interested  ipse
dixit of the agents of the vessel may not by itself be
sufficient to inmpute clear know edge of the discharge’ from
the ship into the port of goods of which the Port Trust dis-
claimed know edge of whereabouts. Long later, on ‘January
22, 1960, the Port Trust inforned the first plaintiff "that
the bundl e under reference had been out-turned as | anded but

m ssing". Wthin a week thereafter, the first plaintiff
asked for a non-delivery certificate so that he could claim
from the insurers the value of the article |ost. Such a

certificate was i ssued on March 1, 1960 and-on May 12, 1960
a statutory notice wunder S. 87 of the Act was issued,
foll owed on June 18, 1960 by the suit for the m ssing bundle
or its value by way of damages. The deadly defence put
forward by the defendant and reiterated before us with great
plausibility, was that the suit being governed by s. 87 of
the Act and the cause of action having been born on and
[imtation conmenced to run from around Septenmber 19, 1959,
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the claimwas stale, being well beyond six nmonths and the
statutory notice of a nonth super-added.

The second plaintiff, insurer, having paid the value of the
lost articles to the first plaintiff got itself subrogated
to the latter’s right, and they together laid the suit
before the Court of Small Causes. That Court held on the
nerits that the defendant had been negligent in bestow ng
the basic care which as statutory bailee it was bound to
take, and on the prelimnary plea of bar of Ilimtation
repelled it, taking the view that non-delivery of a
consi gnnent could not attract the shorter period prescribed
in s. 87 of the Act. The decrees passed was, however, set
aside by the Full Court in appeal which held the claim to
fall within the anbit of the lesser linmtation laid dowmn by
the Act, and so beyondtine. The teetering course of the
case brought success to the plaintiffs in the H gh Court
when a single Judge upset the finding on Ilimtation and
di rected di sposal of the appeal on the nerits. The last |ap
of the Vlitigation has spurred themto this Court where
| ear ned counsel have addressed argunents principally on two
facets of the plea of linitation.

The primary question is whether the present suit is one ’'for
any thing done, or  purporting to have been done, in
pursuance of this Act’. ~The action is for non-delivery of
one out of 53 bundles. plaintiffs counsel argues that an
omi ssion to do cannot’ be 'an act done

401

or purporting to have been done’'. Again, the failure to do
what the Act mandates the Port Trust to do, viz., to deliver
consignnents to owners, cannot be 'in pursuance of this
Act’ . How can the statute direct non-delivery and how can
the Port officials reasonably conceive that not delivering
the goods committed to their charge is in pursuance of
statutory duty? The perverse verdict would then be ' reached
that violation of a lawis fulfilment thereof. Enbel I'i shed
by numerous rulings, Shri Cooper strove to convince us of
the substance of the further Iink in the chain of his case
that the cause of action for recovery of the value of the
lost article could not spring to lLife before the know edge
of the landing and | oss was brought home to the plaintiff.
How can a party, other than one with uncanny -powers of
extra-sensory perception, sue for recovery froma bailee of
conpensation for |oss of goods at a tine when he is ignorant
of the key fact that they have cone into the latter’s, hands
and have been lost? 1In short, for a cause of ~action for
non-delivery by the bailee to naterialise, scienter that
there has been delivery to the bailee and that it has since
beconme non-deliverable while in his custody, i's a sine. qua
non. Qherw se, suits for |oss of goods would be sone  sort
of a blind man’s buff gane.
The Additional Solicitor General, armed with many decisions,
Indian and English, parried the thrust by urging the riva
position that an act includes an omi ssion in circunstances
like the present, that an official may contravene the duty
laid under an Act and nay yet purport to act under it, so
much so delivery of 52 out of 53 bundles, inpliedly onmtting
to deliver one item is in pursuance of the statutory scheme
of accepting the cargo discharged from the vessel
war ehousi ng them and meki ng them avail able for delivery to
consi gnees. In his submission, to dissect the integra
course of statutory perfornance and to pick out a mnor
conponent of ’'comm ssion’ as constituting the infringenent
of the owner’s right which has given rise to the cause of
action, is to msread the purpose and to re-wite the effect
of S. 87 and similar provisions in many statutes cal cul ated
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to protect public officer and institutions on a specia
basis He further contends that even iif, theoretically
speaki ng, know edge of the | anding of the goods may be an
ingredient of the cause of action, correspondence between
the bailee and the owner regarding search for the |anded
goods is no ground to postpone the accrual of the right to
sue, and Wen in a large consignnent the bulk of it is
delivered on a certain date the few undelivered itens shoul d
al so be reasonably presunmed as havi ng been | anded and ready
to be handed over, thus bringing into being, on such short
delivery, the ’'cause’ to sue. Likew se, when the rules
specify a week of the landing (vide S. 61A) within which the
owner is expected to take charge of the goods-and the Port
Trust is absolved from liability thereafter-that is
indication of the reasonable Iimt of time for delivery.
Limtation begins to run when the goods should reasonably
have been delivered, ignoring operations for tracing the
m ssing  goods. ~The absurd result would otherwi se be that
the right tosue would flicker fitfully as the search for
the last. bundle is protracting and the Port Trust can
indefinitely put off a claimant’s suit by persisting in vain
searches for the pilfered article and sending soot hi ng
402
letters that efforts trace are 'in progress.” And nore
sinister is the /possibility of owners of considerable
consi gnnents, by oblique nethods, getting letters of prom se
of search despatched by Port officials and thus postpone the
time for taking 'delivery, thereby  saving imensely on
war ehousi ng charges which are heavy in big cities.Corruption
spreads where such | egal construction protects.
The proponents of both views have cited rulings in support
but the sound approach of studying for oneself the sense of
s. 87 pronpts wus to set it out together with other  cognate
sections, get the hang of the statutory scheme and read the
pl ai n meaning of the notice and I'imtation provisions.
"S. 87. No suit or other proceeding shall be
commenced agai nst (any person for any thing
done, or purporting to have been ‘done, in
pursuance of this Act, without giving to such
person one month’s previous notice in witing
of the intended suit or other proceeding, and
of the cause thereof, nor after six nonths
fromthe accrual of the cause of such suit or
ot her proceeding.. ."
"S. 61A(1l). The Board shall, inmmediately upon
the I andi ng of any goods, take charge thereof,
except as nmay be otherw se provided in the
bye-laws, and store such as are liable in
their opinion to suffer fromexposure in any
shed or warehouse bel onging to the Board.
(2) I f any owner, wi thout any default on the
part of the Board, fails to renove any ' goods
other than those stored in the warehouses
appoi nted by the Board for the storage of duty
paid goods or in warehouses appointed under
section 15, or licenced under section 16 of
the Sea Custons Act, 1878, fromthe prenises
of the Board within seven clear days from the
date on which such goods shall have been
| anded, such goods shall remain on the
prem ses of the Board at the sole risk and
expense of the owner and the Board shal
thereupon be discharged from all liability
theretofore incurred by them in respect of
such goods.’
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"61B. The responsibility of the Board for the
| oss, destruction or deterioration of goods of
which it has taken charge shall, subject to
the other provisions of this Act and subject
also in the case of goods received f or
carriage by railways to the provisions of the
I ndi an Railways Act, 1890 be that of a bailee
under section 151, 152 and 161 of the Indian
Contract Act, 1872, omitting the words "in the
absence of any special |ast-nentioned Act."
Let us interpret and apply.
Non-delivery of an article is an om ssion, not an act and,
in any case. not one in pursuance of the Act, because the
statute does ,not direct the Port Trust not to deliver the
goods received fromthe
403
ships that Call at the port. ~This view has found favour
with the H gh Court.. Wth due difference to the |[earned
j udge, ‘we think this approach to be too literal, narrow and
i mpractical." 'For, inactionhas a positive side as where a
driver refuses to nove his vehicle fromthe mddle of tile
road or even an operator declines to stop an engine or a
surgeon omts to take out a swab’ of cotton after the
operation. Qmi ssion has an activist, facet "like
conmi ssion, nore /so when there is a duty not to omt.
Again, where a course of conduct is enjoined by a law, the
whol e process pursuant to that obligation is-an act done or
purporting to be done under that Act although the conponents
of that conprehensive act may consist of conm ssions and
om Ssi ons. A policeman acts or purports to act . not only
when he uses his lathi but also when he omts to open the
lock-up to set the arrested free or onmits to produce him
before a Magistrate. The ostensible basis of ’'the whole
conduct col ours both doi ngs and defaultsand the use of the
words’ purporting to have been done”. in their natura
sweep, cover the conm ssion-om ssion Conpl ex.
A, cognate point arises as to whether you can attribute the
neglect to conply with a |l aw as sonet hi ng done in pursuance
of that law Here again the fallacy is obvious.If under
colour of office. clothed with the rules of —authority, a
person indulges in conduct not falling under the law he is
not acting in accordance with the sanction of the statute or
in bona fide execution of authority but ostensibly under the
cloak of statute. It is the apparel that oft proclains the
man and whet her anything is done under, in pursuance of or
under colour of a law. nerely means that the act is done in
apparent, though not real, cover of the statute: Br oadl y
understood, can the official when challenged fall back, in
justification, on his official trappings? A revenue officer
di straining goods wongfully or a nmuni ci pal of ficer
receiving license fee froma non-licensee is violating the
law but purports to act under, it. On the other hand, a
police officer who collects water cess or a rmunicipa
officer who takes another into custody, is not by -any
stretch of |anguage acting in pursuance of or under the
rel evant Act that gives himpower. And certainly not an act
of taking bribe or commtting rape. Such is the sense of
the words we are called upon to construe. The true neaning
of such and simlar words used in |like statutes has been set
out In, Halsbury correctly and concisely :
"An act may be done in Pursuance of or in the
execution of the powers granted by a statue,
al t hough that act 1is prohibited by t he
statute. A person acting under statutory
powers may erroneously exceed the power s
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given, or inadequately discharge the duties
i nposed, by a statute, vet if he acts bona
fide in order to execute such powers Pr to
di scharge such duties. he is considered as
acting in pursuance of the statute. Were a
statute inmposes a duty, the omissions to do
sonething that ought to be done in order
conpl etely to Perform the duty, on t he

continuing to | eave any such duty unpe

rforned,
anmounts to an act done or
404
i ntended to be done, within the nmeaning of a
statute which provides a special period of
[imtation for such an act." (3rd edn., vol.
24, pp.189-190).
A selective reference to the rulings cited at the bar my
now be made. and. although in this blurred area conflicting
pronouncenents have made for  confusion, a systenmatised
presentation will yield the clear inference we have reached
wi thout reference to the citations.
In one of the earliest cases under the H ghway Act, the
def endant. surveyor of the perish of T., was charged wth
failure to renove the gravel from the highway whi ch
obstructed and caused nui sance to the public and overturned
the plaintiff's carriage. It was proved that the defended
was guilty of want to care in |leaving the gravel there, and
t he questions arose whether under s. 109 of the H ghway Act
he was entitled to notice. Lord Denman, C. J., disposed of-
the matter tersely :
"It is <clear that the defendant —is charged
with a tort commtted in the course of his
official duty,; he is charged, as surveyor.
with the positive act of l[eaving the gravel on
"the road, where it ~had been i mproperly
pl aced, for, an unreasonable time- On that
sinmple ground, | think it clear that he was
entitled to notice."
Patterson J. considered the sane point a
little nore at length taking the, view
PR that the charge is not one of nere
om ssions, but of actually continuing the
nui sance. That is a charge of doi ng sonething
wong, of keeping the gravel in an inproper
pl ace. an act continued until-the ~concurrence
of the mischief. Is it then an act -done in
pursuance of the statute ? It is-not denied
that the heap of gravel was put there in
pursuance of the statute-, it could not be
spread at the sane nonent; the question then
woul d arise, whether the length of tine during
which it was kept in a heap was reasonable or

not . The continuing, therefore, was a 'thing
done in pursuance of the statute.’
Wghtman J. struck a simlar note. The

| ear ned Judge observed

"The defendant is liable only by virtue of his
office. lie is charged with® permtting an
obstruction to remain, of which permssion he
is quilty in his character of an officer

described in the Act of Parlianent. He is,
therefore, under sev 109, entitled to a
notice, in order to enable him to tender
anends. "

This decision rendered around 130 years ago has a npdern
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freshness and it is renarkable that the |anguage of the
statute construed by the Judges there has a |likeness to the
one we are concerned with here, nanely, "anything done in
pursuance of or under the authority" of statute.
405
Still earlier rulings may be referred to; for instance
Palmer V. Tile Grana Junction Railway Conpany(1l) where the
sanme point was ruled. but where Baron Parke said
"I'f the action was brought against the railway
conpany for the om ssion of sonme duty inposed
upon them by the Act. this notice would be
required.”
In anot her old decision, Poulsum v. Thirst(2) the
construction of the expression, acts "done or intended to be
done under the powers of the Metropolitan Board of Wrks,

and fell for decision. Byles, J. relied on Newon V.
Ellia(3) where also a simlar set of words had to be
interpreted and "omitted to be done" was absent. In the

case decided by Byles, J., the defendant stopped up the
sewer, and neglected to drain it, thereby causing injury.
"The |earned Judge belt] that the defendant’s conduct nust
be | ooked at as a whol e, and that he was entitled to notice
of action. The other two Judges took the same view
Newton v. Ellis(4) decided in 1855 under S. 139 of the
Public Health Act, 1848, for injury caused by digging a
hol e- on the road wthout placing a |light or signal there,
turned on the need for notice before sumons.. Earlier cases
i ke Davis v. Curling(5) were referred to and the concl usi on
reached that though the gravanmen of the charge against the
def endant was the omssion to place a light in the spot of
danger it attracted the fornula "anythi ng done or " intended
to be done under the provisions of this Act" conparable to
the phraseology of the Act which cane under the ‘judicia
lens in. Davis v. Curling 'things done in pursuance of or
under the authority’ of the Act. Coleridge, J. observed
with felicitous precisions
"This is not a case of not doing;, t e
def endant does sonething, omtting to secure
protection for the public. He is not sued for
not putting up a light, but for  the conpl ex
act."
Erle J. likew se said
".Here the cause of action is the making the
hol e, conmpounded wth the not putting up a
light. Wen these are blended, the result is
no nmore than if two positive acts wer e
conmitted, such as digging the “hole and
throwing out the dirt; the two woul d make up
one act."
Are we not concerned with a blended brew of ~act and
om ssion, a conplex act, a conmpound act of delivery-cum non-
delivery, pursuant to the statute w thout which the vincul um
juris between the Board and the plaintiff did not exist?
Jolliffee v. The Wall asey Local Board(6) is a |eading-case,
rightly pressed for acceptance of its ratio by the, |earned
Solicitor GCeneral. Kesting, J., after finding for the
plaintiff on negligence, focussed atten-
(1) 4 M &W 749,
(3) 5E &B 115; 24 L. J. (Q B.) 337
(5 8 Q D 286
(2) (1867) 2 L. R 449.
(4) 119 E. R 424.
(6) (1873) L. R 62.
406
tion on the nature of the Act and the need for notice.He
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observed

Wit hin

"As a matter of fact, therefore | come to the
concl usion that the defendants were guilty

of the negligence conplained of, and that
negl i gence was the cause of the accident; and,
as matter of law, | hold that negligence to
give the plaintiffs a cause of action against
the | ocal board.

But, assuming that to be so, then cones the
further question, whether the defendants are
not absolved fromliability in this action, by
reason of the absence of a notice of action
For nyself, | nust express ny regret that this
case shoul d be deci ded upon such a point; but
ny opi nion is that the defendants wer e
entitled to notice. This question depends
upon- the construction of the several Acts of
Parl i ament whi ch have been placed before us."
"Now ~ the | ocal boar d was originally
constituted under the Public Health Act, 1848;
and it is not denied that, for anything done
or intended to be done under that Act, they
woul d be entitled to a notice of action under
s. 139."

"That. however, does not dispose of the
matter;” a further question arises, vi z.,
whet her the acts conplained of here are acts
whi ch 'coul d be done by the |ocal board under
the provisions of the Act of Parlianment, so as
to entitle themtoa notice of action."”

"It has been suggested that protection is not
intended to be given by clauses of this

descri ption in cases of nonf easance.
so, is clear, fromthe cases of Davis V.
Curling, Newton v. Ellis, WIlson v. Mwyor, &
C., of Halifax, and Salnmes v. Judge, all of

which seemto nme to establish that a 'case of
what  appears to be nonfeasance nmay be

the protection of the Act."

Brett, J, expressed hi nsel f equal I'y
unm ni ci ngl y:

"Now.. two objections were urged by M.

Aspi nnal . In the first place, he says the
t hi ng conpl ai ned of here i s a -~ mere
nonf easance, and therefore not "an act  done."
If 1 rightly wunderstand the judgnents in

former cases, the rule is this,where a man is
sued in tort for the breach of some positive
duty i nmposed upon himby an Act of Parlianent,
or for the om ssion to perform sone such duty,
either may be an act done or intended to be
done under the authority of the Act, and if so
done or intended to; be done, the defendant is
entitled to a notice of action."

“"In Wlson v. Myor, & c¢. of Halifax(1),
Kelly, C. B., states the proposition in those
terns: It has been urged on the part of the
plaintiff t hat the charge agai nst t he
defendants is not of any act done or intended
to be done, but of an omission to erect or
cause to be erected a fence between the foot-
path and the goit, and that the om ssion to do
an act is not

(1) Law Rep. 3 Ex. 114.
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an act done or intended to be (lone,’ Sone
aut horities have been cited on both sides: but
we t hi nk that, whatever may be t he

constructi on which mght be put upon the words
of the statute if the question arose in this
case for the first tine, it is nowsettled by
authority that an omission to do sonething
that ought to be done in order to the conplete
performance of a duty inposed upon a public
body wunder an Act of. Parliament, or the
continuing to | eave any such duty unperformed,
amounts to an act done or intended to be done,
within the neaning of these clauses requiring
notice of “action for the protection of public
bodi es ~acting in the discharge of public
duties under Acts of Parliament."
"It would seemfromthese authorities that,
wher e the plaintiff 1is suing in tort,
nonfeasance is to be considered as " an act
done, " within. such clauses as these."

M. Cooper tried to distinguish Jolliffee's case but having

given our close attention to the matter we decline to

jettison this weighty judgnent.

Jolliffee's case was followed by the Privy Council in Queen

v. WIllianms(1). The Judicial Commttee took the view that

"an om ssion to do sonething which ought to be done in order

to the conmpl ete performance of a duty inposed upon a public

body under an Act of Parlianment, or the continuing to |eave

any such duty unperforned, amounts to "an act done or

intended to be done" wthin the neaning of ‘a clause

requiring a notice of action."

A case which went up to the Privy Council from India under

the Calcutta Port Act, 1890, was decided on similar lines by

the Judicial Committee in Comm ssioner for the Port of

Calcutta v. Corporation of. Calcutta(2). Lord Al ness

observed
"Reliance was placed by the respondents on the
case of the Bradford Corporation v. Mers
[(1916) I. A .C. 242].. Now, inasmuch as that
case related to the construction of the Public
Aut horities Protection Act (1893), whi ch
contains |language not to be found in the
I ndi an statute, and which omts | anguage to be
found in the latter, manifestly the decision
falls to be handled wth ¢ are. In
particular, the English Act does not contain
the word is "purporting or professing" to act
i n pursuance of the statute. Their Lordships
regard these words as of pivotal inportance.
Their presence in the statute appears to
postulate that work which is not done in
pursuance of the statute may neverthel ess be
accorded its protection if the work professes
or purports to’ be done in pursuance of the
statute. The English Act was properly treated
by the, House in the Bradford case as one from
which the words "profession or purporting"
were omitted, and the observations of the
House nust, of course, be construed secundum
subj ectam nateriem"

(2) [1937] 641 A 363; 371.

(1) (1884) 9 L. R 41 8.
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In a different context though, the Privy Council had to dea
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with a simlar provision, nanely, s. 197 of the Crinnal
Procedure Code, in the well-known case of GII v. The
King(1l). Lord Sinonds, speaking for the Board, explained

the position of l|aw thus :
"A public servant can only be said to act or
to purport to act in the discharge of his
official duty, if his act is such as to lie
within the scope of his official duty. Thus,
a judge neither acts nor purports to act as a
j udge in receiving a bribe, though t he
j udgment whi ch he delivers may be such an act:
nor does a CGovernnent nedical officer act or
purport to act as a public servant in picking
the pocket of a patient whomhe is exam ning,
though the exanmination itself may be such an
act. The test may well be whether the public
servant, if challenged, can reasonably claim

that, what he does, he does in virtue

of his

of fice."

It may be nentioned even here that the Judicial Conmittee

had di stingui shed Bradf ord Corporation v. Myers(2) on which

consi derabl e reliance was placed by Shri Cooper and also in

several decisions which took the opposite point of view W

need make no coments on that decision except to state that

for exceedingly excellent reasons the Judicial Commttee has

put that ruling out of the way.

Shri  Cooper brought to our notice the circunmstance that

Public Authorities Protection Act, 1893, brought in 'neglect

and default’, which becane necessary only because "any act

done in pursuance.... of any Act of Parlianent.”™ would not

ot herwi se conprehend om ssions and defaults. W are not

i mpressed with this subm ssion and decline to speculate why

a change of |anguage was made if the | aw packed "omnission"

into "act".

GIl wv. The King (supra), just referred to, affirnms the

careful analysis of the authorities by Varadachariar, J., in

Hori Ram Singh v. The Crown(3) and also the ‘ratio in

Huntley’'s (4) case. |In Hori Ranis case, which related to

the construction of S. 197 of the Criminal Procedure Code

and s. 270(1) of the CGovernnent of India Act, Varadachari ar

J., brought out the true nmeaning of the words "act done or

purporting to be done in the execution of his duty". The

| ear ned Judge observed
"Apart from the principle ~that, for t he
purposes of the crinmnal law, acts and illega
om ssions stand very much on the same footing,
the conduct of the appellant in | maintaining
the accounts, which it was his duty to  keep
has to be dealt with as a whole and the
particul ar om ssion cannot of itself be
treated as an offence except as a stepin the
appel l ant’ s conduct in relation to t he
mai nt enance of the register which it was his
duty correctly to maintain."

Stress was laid rightly by the learned Judge on the

rel evance of public interest in protecting a public servant

and in restrictions being placed on an aggrieved citizen

seeking redress in a court of law, to point out

(1) [1948] 75 1. A 41; 59-60.

(3) [1939] F. C R 159.

(2) [1916] 1 A C 242.

(4) [1944] F. C. R 252.
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that acts which have no reference to official duty should
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not cone within the protective unbrella of these statutory
provi sions. The |earned Judge insisted that "an act is not
| ess one done or purporting to be done in execution of a
duty because the officer concerned does it negligently." The
true test, if we may say so with great respect, is whether
the conduct of the public servant or public body, viewed as
a whole, including as it nay 'om ssions’ also, be attributed
to the exercise of office
Sri Cooper reinforced his contrary argunent by reliance on
the case of Revati Mhan Das v. Jatindra Mhan Ghosh(1)
which dealt with s. 80 of the Gvil Procedure Code. That
deci sion, however, is distinguishable and relates to an
optional act or om ssion of a public officer where it could
not be designated that the failure to pay the debt by a
nmanager was an 'illegal omission’ constituting an 'act’
under s. 3 of the Ceneral Clauses Act.
A deci sion of the Calcutta H gh Court (Comm ssioner for the
Court of Calcutta v. Abdul RahimGsman & Co.(2), turning on
the construction of a simlar provision (s. 142 of the
Cal cutta Port Act) covers the various decisions, Indian and
English, —and after pointed reference to Anrik Singh’s case
reaches the conclusion :
"There nust be a reasonabl e connecti on between
the act and the discharge of official duty;
the /act nust bear such relation to the duty
that the accused could | ay a reasonable, but
not a pretended or fanciful claim that he did
it in. the course of the performance of his
duty."
The Bench proceeded to set out the follow ng
proposi tions which neet wth our approval:
(a) | order to apply the bar under sec. 142
of the Calcutta Port Act, it is first to be
det er mi ned whet her the act which is conpl ai ned
of in the suit in question can be said to cone
within the scope of the official duty of the
person or persons who are sought to 'be nmde
liable. This question can be answered in the
affirmative where there is a reasonabl e
connection between the act and the discharge
of the official duty.
(b) Once the scope of the official duty is
det er m ned, sec. 142 will pr ot ect t he
defendants not only froma claim based  on
breach of the duty but also froma clai mbased
upon an omi ssion to perform such duty.
(c) The protection of sec. 142 -cannot be
held to be confined to acts 'done in._the
exerci se of a statutory power but al so extends
to acts done within the scope, of an officia
duty."
The case dealt wth was also one of short delivery and
consequent loss of a part of the goods, and the suit was
di sm ssed for being beyond the short period of Ilimtation
prescri bed under the special Act.
Again, in District Board of Manbhum v. Shyamapada Sarkar (3)
the Bihar Local Self-Government Act containing a provision
anal ogous to
(1) [21934] 61 1. A 171. (2) 68 Cal. Wekly Notes 814.
(3) A 1. R 1955 Pat. 432.
410
what we are, concerned with here was construed by a bench of
that Court reading the words "anything done under this Act"
to include "anything Oritted to be done under the Act", and
further that anything done tinder this Act’ necessarily and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of 29

logically enbraces anything wongfully done or wongfully
omitted to be done.
In Corakh Fulji Mahala v. State(1), Chandrachud, J., as he
then was, made an el aborate study of a conparable provision
in the Bonbay Police Act (s. 161) and foll owed the Federa
Court decisions already referred to by us, as well as this
Court’s decision in Shreekanti ah Ramayya kunipalli v. State
of Bonmbay(2). The |earned Judge sumed up the | aw thus
"The decisions cited above have wuniformy
taken the view that in an act cannot be said
to be done under colour of office or under
colour of duty or in the Purported execution

of of ficial duties unless there is a
reasonabl e connecti on between the act and the
of fice. A view has al so been taken in these

deci si ons that one of the tests for
determ ni ng whether an act has been done in
the purported discharge of official duties is
whet her the public servant can defend his act
by “reference, to the nature of the duties of
his office if he is chall enged while doing the
act."
A few nore decisions, apart fromwhat has already been
referred to by us, specifically dealing with simlar causes
of action under simlar statutes, viz., the Calcutta Port
Act and the Madras Port Trust Act, -have discussed the
problem before wus. |In Madras Port v. Home - | nsurance Co.
(3), a Division Bench of the Madras H gh Court adopted the
wi der view and hel d
"The services which the Board has to perform
and could perform statutorily under the
statutory power s and ~duties cannot be
di ssociated fromits omssions and failures in
relation to the goods. Any action Wich is
called for wll properly be covered by the
Words ' anyt hing done or purporting to be done
in pursuance of thi's Act. Under the Madras
General Causes Act, 1891 words which /refer

to. the acts done extend also to illega
onm ssions. "
Natesan, J., relied on Calcutta Port Conm ssioner V.

Corporation of Calcutta(4), where the Judicial Committee had
stressed the anpler sense of 'purporting or professing to
act in pursuance of the statute’ and observed
"Their Lordships regard these words as of
pi votal inportance. Their presence in the
statute appears to postulate that work which
it hot done in pursuance, of the statute may
nevert hel ess be accorded its protection, if
the work professes or purports to be

done in
pur suance of the statute."
(1) I. L. R [1965] Bom 61
(3) A 1. R 1970 Mad. 48; 57-58.
(2) [1955] 1 S. C R 1177.
(4) A 1. R 1937 P. C. 306.
411

The whole issue is clinched in our view by the fina
pronouncerent of this Court in Public Prosecutor Madras ;v.-
R Raju(l). the, interpretation of s.40(2) of the Centra
Excis’ and Salt Act, 1944 and the antithesis argued between
"act’ and ’'omission’ provoked a panoramic survey of the
Indian statute book. Reference was nade to Pritam Singh's
(2) <case where absence fromduty at the time of the rol

call was held to be sonething done under the provisions of
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the Police Act. Maulad Ahmadabad’ S(3), case Was relied an
as fortifying this view, for there too a Head Constable who
nmade fal se entries in a General Diary of the Police Station
*as held entitled to.invoke the 3 nonths linmitation under s.
42 of the Police Act since the act conplained of was the
non- di scharge of duty in keeping a regular diary. Even
filing false returns by a sales tax assessee was held in
Sitaram v. State of Madhya Pradesh(4) as an act done under
the Berar Sal es Tax Act whereunder a prosecution for such
an. act had to be brought in three nonths. The ratio
decidendi is set out by Ray, J. (as he then was) thus :
" 25. These decisions in the Ilight of the
definition of the word "act’ in the Genera
Cl auses Act establish that non-conpliance with
the provisions of the statute by omtting to
do *hat the act enjoins will be anything done
or ordered to be, done under the Act. The
conpl aint agai nst - the respondents was that
they wanted to evade paynent of duty. Evasion
was by wusing and affixing cut and torn

bander ol s. Books of accounts wer e not
correctly ~maintained There was shortage of
bander ol in stock. Unbanderoll ed matche’'s
were found. These are all infraction of the

provisions in respect of ‘things done or
ordered to be done under the Act.
26. In  Amal gamated Electricity Co. V.
Muni ci pal Committee,  Ainer [(1969) 1 S.CR
430] the neaning of om ssion’ of a statutory
duty was expl ained by this Court. Hegde, J.,
speaking for the Court said "The omssion in
guestion nust have a positive content . in it.
In other words, the non-discharge of that duty
must amount to An illegality". The positive
aspect of omission in-the present case in
evasi on of payment of duty. The provisions of
the Act require proper affixing of banderols.
Cut or turn banderols were used. Unban-
dderol | ed match boxes ‘were
These
proi sions about use of banderols are for
collection and paynent of excise duty. The
respondents did not pay the | awful dues which
are acts to be done or ordered to be done
under the Act."
W readily concede that it is oversinplfication to state
that no court has taken the contrary view,  both on the
guestion of act not including an omssion (and action
contrary to the behest of the statute not  being / done
pur suant to or under the statute. An exhausti ve
consideration of these twin propositions is found--in Zla
Pari shad v. Shanti Devi(5).
(1) A 1. R 1972 S. C. 2504. (2) [1971] 1 S.C. C 653.
(3) [21963] Supp, 2 S. C A 38 (4) [1962] Supp. 3 S. C
R 21.

(5) [1969] 1 S. C R 430.
412
Seemingly substantial support for Shri Cooper’s contention
is derived fromobservations in State-of CGujarat v. Kansara
Mani | al  Bhi khal a(1), where, rejecting a plea of protection
under S. 117 of the Factories Act, 1948, by an occupier of a
factory who had violated the duties cast on hi m
Hi dayatullah, J. (as he then was) observed
"But the critical words are "any thing done or
intended to he done" under the Act. The

fiound.
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protection conferred can only be clainmed by a
person who can plead that he was required to
do or onmit to do sonething under the Act or
that he intended to conply with any of its

provisions, It cannot confer inmunity in
respect of actions which are not done under
the Act but are done contrary to it. Even
assum ng that an act includes an om ssion as
st at ed in the General dauses Act, t he
om ssion al so nust be one which is enjoined by
the Act. It is not sufficient to say that the
act was honest. That would bring it only
wi thin the words "good faith". It is

necessary further to establish that what s
conplained of  is sonething which the Act
requires should be done or should be onmitted
to be done: There nust be a conpliance or an
i ntended conpliance with a provision of the
Act, ~before the protection can be clained.
The section cannot cover a case of a breach or
an intended breach of ‘the Act however honest
the conduct otherwise. In this connection it
i s necessary to point out, as was done in the
Nagpur  case above referred to, that the
occupi er and manager are exenpt ed from
liability in <certain cases nentioned in S
101. Were an occupier or - a nmanager is
charged with an offence he is entitled to nmake
a conplaint in his-own turn against any person
VWhen acctual the actual offender and on proof
of the commssion of the offence by such
person the occupier or the manager is

absol ved
from liability. This shows that conpliance
with the perenptory provisions of the Act 1is
essential and wunless the occupier or the
manager brings the real offender to 'book he
nust bear the ‘responsibility. Such a
provision |argely excludes the operation of S.
117 in respect of per-sons guilty of a breach
of the provisions of the Act. It is not
necessary that nmens rea rnust always be
established as has been said in sone of the
cases above referred to. The responsibility
exists wthout a guilty mnd. An adequate
saf equard, however, exists in S 1 0 1
anal ysed above and the occupier and manager
can save thenmselves if they prove that _they
are not the real offenders but who, in  fact
is".

It is obvious that this ruling can hardly help, —once we

understand the setting and the schene, of the statute and

the purpose 'of protection of workers ensured by casting an

absol ute obligation on occupiers to observe certain

condi tions. The context is the thing and not verba

simlitude.

In a recent ruling of this Court in Khandu Sonu Dhobi V.

State of Maharashtra(2), Khanna, J., while repelling a plea

of immunity from

(1) [2965] 1 1. L. R AIl. 783.

(2) [1972] 3 S. C R 510.
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prosecution put forward by the accused on the score of

[imtation and the case being "in respect of anything done

or intended to be done under this Act" (The Bonmbay Land
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| mprovenent Schene Act, 1942) said:
"This contention, in our opinion, is devoid of
force. Subsection (2) refers to suit or
prosecution against a public servant or person
duly authorised under the Act in respect of
anyt hi ng done or intended to be done under the
Bonbay Land |nprovenent Schenes Act. It
cannot be said that the acts of the accused-
appel lants in preparing fal se docunents and in
comm tting crimnal breach of trust in respect
of the amount of Rs. 309.07 as also their act
of crimnal msconduct were done under the
Bonbay Land | nprovenment Schenmes Act. Sub-
section (2) of section 23 deals with anything
done or intended to be done under. the above
mentioned Act by a public servant or a person
duly - aut hori sed -~ under the Act. It has no
appl i cati on where sonething is done not under
the Act even though it has been done by a
public servant® who has been entrusted with
duties of _carrying out inprovenment schenes
under the above nmentioned Act.
i mpugned
acts ~of the appellants in the present case
were/ not in discharge of their duties under
t he above mentioned Act but in obvious breach
and | flagrant disregard of their duties. Not
only ' they did no rectification wrk for the
Bundh = which was a part of the inprovenent
schene,  they also m sappropriated the anpunt
whi ch had been entrusted to them for the
purpose of rectification.”
How slippery and specious |aw and |ogic can be unless the
Court is vigilant is evident fromthis kind of defence Here
is a case not of performing or omtting to perform an
official act in the course of whichan offence is committed.
On the contrary, an independent excursion into crinme 'using
the opportunity of office wthout any nexus with “di scharge
of official function is what we have, in that -case:. The
Court significantly highlights the fact that 'not only they
did no rectification work for the Bundh they al so
m sappropriated the ambunt entrusted to themfor the purpose
of rectification.” W hope no policeman can shelter hinself
after a rape of an arrested *Oran or shooting of ~his own
wife on the pretext of acting under the Police Act.
I mmunity cannot be confused with toxicity-disastrous in |aw
as in medicine. Nor can functions of office be equated with
opportunities of office, w thout being guilty of obtuseness.
Thi s chapter of our discussion yields the conclusion that an
act includes an om ssion (regardl ess of the General =~ C auses
Act, which does not apply to antecedent statutes)-not ' under
all circunstances but in legislations Iike the Act we are
construing. Again, what is done under purported exercise of
statutory functions, even if in excess of or contrary toits
provisions, is done pursuant to or under the Act so long as
there is a legitimate |ink between the offending act and the
official role. Judged thus the defence by the Board fills
the bill.
The Scherme of the statute is sinple. Wen cargo ships cal
at the port, the Board constituted under the Act shall take
charge of the goods |anded fromthe vessel and store them
properly (S. 61 (A( 1) ). The
14-1954SupCl/ 74
414
Board cannot keep goods indefinitely, hard-pressed as any

The
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nodern port is for space and facing as it does intractable
probl ens of protection of goods. Wen the goods have | anded
the owner has to be on the alert and get ready to renpve
them within 7 days, after which the statutory bailee, the
Board, is discharged fromliability-subject, of course, to
any default on the part of the Board in the matter of making
the goods deliverable (s. 61A(2)). The span of statutory
custody of the Board is short but during that time its
obligations are those of a bailee under ss. 151, 152 and 161
of the Indian Contract Act, 1872, onmitting the words "in the
absence of any special contract" in S. 152 of the Contract
Act (S. 61B).

If the person entitled to the goods defaults in renoving
them within one nonth of the Board comng into custody,
speci al powers of disposal by public auction are given by S
64A. The Act charges, the Port authorities with a wealth of
functions and duties ~and necessarily |egal proceedings
fol |l ow upon the defects, defaults and other consequences of
abuse of power. Even so, a public body undertaking work of

the sort. whicha Port carries out will be exposed to an
expl osi ve-anobunt of litigation and the Board as well as its
officers will be burdened by suits, and prosecutions on top

of the pressure of handling goods worth crores daily.
Publ i c bodies and officers will suffer irremediably in such
vul nerabl e circunstances unless actions are brought when
evidence is fresh and before delinquency fades; and so it
nakes sense to provide, as in many other cases of public
institutions and servants, a reasonably short period of tinme
within which the | egal proceedings should be started. This
i s nothing unusual in the jurisprudence of India or England

and is constitutionally sound. Section 87 is illumned by
the protective purpose which will be ill-served if the
shield of a short linmtation operates in cases of
nm sf easance and nal feasance but ~ not ~nonfeasance. The

obj ect, stripped of |egal ese and viewed through the glasses
of sinple sense, is that renedial process against officia
action showing up as wong doi ng or non-doing which/inflicts
infjury on a citizen should not be delayed too long to
obliterate the probative material for honest defence. The
di chotony between act and onission, -however, logical or
| egal, has no relevance in this context. So the -intendnent
of the statute certainly takes in its broad enbrace  al

official action, positive and negative, which is t he
operative cause of the grievance. Although the Act, in the
present case, uses only the expression 'act’ and omts ' neg-
| ect or default or omi ssion, the nmeani ng does not suffer and
if other statutes have used all these words it is nmore the
draftsman’s anxiety to avoid taking risks in court, not an
addition to the semantic scope of the word ’act’. O
course, this is the conpul sion of the statutory context and
it my well be that other enactments, dealing with<different
subject-matter, nmay exclude froman 'act’ an ’'onission’

This possibility is reduced a great deal by the definition
of ’act’ in the various General C auses Acts, as including

"illegal omssions’. The leading ,case of Jolliffee v. The
Wal | esey Local Board(1l) decided nearly a century ago has
stood the test of time and still cunent coin, and

(1) (1873) 9 L. R 62.
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Stroud (Stroud’ s Judicial Dictionary; 3rd edn. Vol. 1; page

877) has extracted its ratio thus :
"An om ssion to do sonet hing which ought to be
done in order to conplete performance of a
duty inposed upon a public body under an Act
of Parlianent, or the continuing to | eave any
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such duty unperforned, anpbunts to "an act done
or intended to be done" within the neaning of
a clause requiring a notice of action (Joliffe
v. Wallesey, LR 9 CP. 62)."
We regret the prolixity of the judgnment because we
appreciate brevity but it is the judicial price or tribute
to the learning and I ength of the argunments presenting a
panorami ¢ vi ew of Angl o-1ndian judicial thought for which we
are obliged to both counsel. I ndeed, the plethora of
rulings cited has been skipped here and there by a process
of calculated ricochet, without omtting the nore salient
cases. And we are re-assured, at the end of this pilgrimge
through precedents, that the soundness of the view we have
taken is attested by pronouncenents of vigorous judges tw ce
three score and ten years ago, in words which 'age cannot
wi ther nor customstale’. lLawis a practical instrunent, a
working tool in a workaday world and where, as here, the
effected fraction of the community is the common official
the comercial man and ordinary folk, the wser rule of
construction follows combnsense, hot casuistry, context,
not strictness and not subtle nuance but plain sense.
The | ogi cal conclusion of thelegal study is that the short
delivery of one bundle or rather the act of wunder-delivery
in purported discharge of the bailee’ s obligation under S.
61B of the Act /is covered by s. 87 'and the truncated
[imtation prescribed thereunder will apply.. O course, the
statutory notice under S. 83 is a condition- precedent to,
al though not a constituent of, the cause of action And there
is some authority for the position that the period of one
nmonth may al so be tacked on under s. 15(2) of the Limtation

Act . In the view we take on the ultimate issue this
gquestion is immterial. Even so, the decisive date on which
the decree turns and tinme runs has to be settled.  if the

Limtation Act applies, the suit, by any reckoning, is not
barred but since it does not apply the critical issue is as
to when tine begins to run. Brushing aside technicalities
and gui ded by the anal ogy of art. (120 of the Limtation Act,
we think it night to ]Jtold that the cause of action for
short delivery comes into being only when the consignee
comes to know that the bail ment has come into existence.
You cannot claimdelivery froma statutory bailee till you
know of the bail ment, which under the Act arises only on the
vessel discharging the goods into the port-certainly not
bef ore. In this species of actions, the right to -sue
postul ates know edge of the right. Till then it is
enbryoni ¢, unborn

A vital point, then, is as to when the first plaintiff cane
to know of the goods in question having |anded. The
def endant says that when the bulk of the consignnment is
delivered 'on a Particular date, it nust be presuned, unless
a contrary inference on special circunstances is made out,
that the undelivered Dart was deliverable on that date so
416

much so that limtation began to run from then on. Any
further representation by the bailee that he was trying to
trace the missing bundle would not affect the cause of
action and therefore the conrencenent of limtation

How can a claimbe barred without being born ?°VWen, then
did the right to sue arise ? It depends on what right was
infringed or duty breached. Which |eads us to the enquiry
as to what is the statutory responsibility cast on the Board
and what is the violation alleged to create the 'cause’ of
action. The bundl e of facts constitutive of the right to
sue certainly includes the breach of bailee’'s duties.
Section 61B of the Act saddles the Board wth t he,
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obligations of a bailee under ss. 151, 152 and 161 of the
Contract Act in regard to | oss, destruction or deterioration
of goods of which it takes charge. The degree of care is
fixed by s. 151 the absol vatory circunstances are indicated
by s. 152 and the responsibility for loss is fastened by S.
162 if, by the fault of the bailee, the goods are not
delivered or tendered at the proper tine to the bailor. The
proper tine for delivery is as soon as the time for which
the goods were bailed has expired or the purpose of the
bail ment has been acconplished-Sec. 160, although not in
terns woven into the Port Trust Act, is impliedy
i ncorporated, because s. 161 inevitably brings it into play.
Even so, when does the tine for which the goods are bailed
expire ? The answer is, according to the Solicitor General
when the week after landing of the goods expires if s.
61A(2) betokens anything on this point. He urges that when
the bulk of a consignment is delivered by the bailee the
time for  delivery of the short-delivered part nust be
reasonably held to have cone. Finally, he submits that the
time consunmed by search for the | andedgoods cannot be added
for fixing the termnus a quo of limtation. Assuming for
arguments sake all these infavour of the appellant, one
critical issue clains precedence over them \en does the
statutory bail nent take place and can the time for delivery
to the owner of the goods arise before he knows or at | east
has good grounds to know that the bailnent has in law cone
into being ?
The owner nust ordinarily take delivery in a week’'s tine
after landing since thereafter the Board will cease to be
liable for |loss, etc., save, of course, when the latter
defaults in giving delivery as for instance the goods are
irremovably |ocated or, physical obstructionto renmoval is
offered by striking workers or natural calanities. 'Here the
7 days ended on Septenber 19, 1959 when actually 52 out of
the 53 bundles were delivered. And if the due date for
delivery of the m ssing bundle had arisen then the suit is
admttedly tinme-barred.

However, the learned Solicitor General rightly agrees that 7
days of wunloading is no rigid, wooden event to ‘ignite
limtation and it depends on other factors which condition
the reasonable tinme when delivery ought to be nade. If ~a
tidal bore has inhibited approach to the port it is a futile
law which insists on delivery date having arrived and
therefore Ilimtation having been set in notion. The key
guestion is, according to counsel, when ought the goods have
been put in a deliverable state by the Board ?. If,” having
regard to reasonable circum
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stances, the Port Trust did not tender delivery, the right
of action for non-delivery, subject to statutory notice,
arose and the cal endar woul d begin to count the six nonths
inS 87. W are inclined to assent to this stand for |ega
and pragmatic reasons.

In Madras Port Trust case where action for |oss of goods was
laid, two extrene contentions conpeted for acceptance. The
Board argued that the goods once |anded, time ran inflexibly
and an absolute span of one nonth having expired before
statutory notice was given the suit was barred. This was
over-ruled by the Court (Ms. Swastik Agency v. Madras Port
Trust) (1). But the opposite plea, equally extravagant,
commended itself to the Court, erroneously in our view. The
plea was that till the plaintiff knew of the | oss,
destruction or deterioration time stood still even if many
nont hs mi ght have rolled on after the vessel had discharged
the goods. It is true that s. 87 speaks of '6 nmonths from
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the accrual of the cause of such suit’. Wat is cause of

the suit? Loss, destruction or deterioration ? If so, as

Ramarmurti, J., has held
"It stands to common sense that the owner
cannot be expected to file a suit before he is
gi ven access to the goods and also an
ef fective opportunity to exam ne the goods and
he becones aware of the |oss or damage which
had occurred to the goods. To hold that the
period of one month specified in s.40(2)
woul d, commence to run even before the owner
of the goods becane aware, of the |loss or
damage would result in absurd and startling

results.”
The | egal confusion issues fromthe clubbing together of the
triple cat egori es of _damage. Cause of sui t bei ng

destruction or deterioration while the goods are in the
custody of the bailee it is correct to read as this Court
did ina different situation under the Land Acquisition Act
in Harish Chandra v. Deputy Land Acquisition Oficer(2),
know edge of ~the damage by the —-affected party as an
essential requirenent of fair play and natural justice. The
error stenms fromvisualising |oss as the 'cause’ of suit.

The bailee is bound to return, deliver or tender. If he
defaults in this duty the ,cause’ of action arises. Wi | e
destruction or deterioration nmay need  inspection by the
owner, it may be proper to inport scienter as integral to

the ’'cause’ or grievance. But loss flows from sheer non-
delivery, wth nothing super-added. _Loss is the direct
result. viewed through the owner’s eyes, of non-return, non-
delivery or non-tender by the bailee-the act/onission which
conpletes the 'cause, (vide ;. 161 Contract Act). Wuat is
conpl ai ned of is the nondelivery, the resultant danage being
the 1 oss of goods. W nust keel)’ ‘the breach of duty ' which
is the cause distinct fromtheloss which is the conse-
guence. The judicial interpretation cannot take liberties
with the I|anguage of the | aw beyond the strict needs of
natural justice. So we hold that awareness of the factum of
| oss of goods is not a sine qua non of the ’cause’.

(1) A 1. R 1966 Mad. 130. (2) AIl.R 1961 S.C 1500.
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In a stroke of skilful advocacy it was urged that when the
bailee fails to return the goods it is like a suit for
wongful detention and the cause of action is a continuing
one. This is an action in detention and its inmpact on
[imtation nmust be recognised, was the contention,  stren-
gt hened by Dhi an Singh Sabha Singh v. Union of India(l) and
certain passages from Cerk & Lindsell on  Torts (11lth
Edition, pages 441 and 442; paras 720 & 721). The flaw in
the argunment is that we are concerned with a statutory
bail ment, statutory action for |oss due to non-delivery and
not a contractual breach and suit in danages or for val ue of
the goods bail ed.

Anot her fascinating,line of thought was suggested to
extricate the plaintiff fromthe coils of brief Ilimtation

When t he defendant hol ds goods as bailee, the plaintiff my
found his cause of action on a breach of the defendant’s
duty as bailee of the goods by refusal to deliver them upon
request. Gopal Chandra Bose v. Surendra Nath Dutt(2), Laddo
Begam v. Jamal -ud-di n(3) and Kupruswam Mudaliar v. Pannal a

Sawcar(4) were cited in support. Oher rulings striking a
simlar note were also relied on. But we need not express
any opinion on the soundness of that position for here we
are dealing with a statutory liability where the plenary
liabilities of a bailee cannot be inported.
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Counsel for the respondents al so urged that the anal ogy of
art. 120 of the Limtation Act entitles himto reckon tine
from when he cane to know of the facts naking up the right
to sue. In Annanalai Chettiar v. Mithukarappan Chattiar(5),
the Judicial Commttee had observed:
"I'n their Lordships’ View the case falls under
art. 120, under which the tinme begins to run

when the right to sue accrues. |In a recent
deci sion of their Lordship' s Board, delivered
by Sir Binod Mtter, it is stated, in

reference to art. 120 : There can be no 'right
to sue’ until there is an accrual of the right
asserted in the suit and its infringenent or
at least a clear and unequivocal threat to
infringe ~that right by the defendant agai nst
whom the suit . is instituted" : Bala V.
Kokl an( 6) . Counsel f or t he appel I ant s
admtted that he was unable to specify any
date at which the'claimto an account here in
suit was denied by the appellants. Accor d-
ingly this contention fails."
The reference to Sir Binod Mtter’s observations relates. to
the ruling in Bala v. Koklan. The proposition is inpeccable
but is inapplicable if it is urged that the know edge of the
loss marks the relevant date. On the other hand, if the
right to sue or the accrual of the cause of ‘action is based
on the infringement by non-delivery the know edge nust be
t he know edge of the factum of bailment which takes place on
the unl oading fromthe vessel and the taking charge by
(1) [1958] S.C.R 781. (2) 12 C WN. 1010.
(3) [1920] I.L.R 42 Al-45. (4) (1942) Mad. 303.
(5) 58 1. A 18. (6) (1930) L.R 57 I.A 325.
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the Board. That is to say, it is preposterous to postulate
the running of limtation froma date anterior to when the
plaintiff has come to know that his m ssing goods have been
| anded on the port. Mhanmmd Yunus v. Syed Unnisa(l) is
authority for the rule that there can be no right to sue
(under art. 120) until there is an accrual of ~the right
asserted-which as we have shown, involves awareness of the
bai | ment . It neets with reason and justice to state that
the cause in S. 87 cannot arise until the —consignee gains
know edge that his goods have cone into the hands of the
Boar d.
The Railways Act has spanned cases where courts have laid
down legal tests for determning the comencenent of
[imtation. Views ran on rival lines till in ~Bootamal’s
case(2) this Court settled the conflict and gave the correct
lead which has been heavily relied on by the Solicitor
Cener al . Sri Cooper contested the application of the
principle in Bootamal on the score that art. 31, Limtation
Act, 1908, which fell for construction there, used the words
"when the goods ought to be delivered" and covers both
del ayed delivery and nondelivery, which were absent in s.87,
and argued that even otherwise it did not run counter to the
contention of the respondent. Anyway, the Court held there
as follows:
"Reading the words in their plain granmatica
meani ng, they are in our opinion capable of
only one interpretation, nanely, that they
contenplate that the time would begin to run
after a reasonable period has el apsed on the
expiry of which the delivery ought to have
been nade. The words "when the goods ought to
be delivered® can only nmean the reasonable
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time taken (in the absence of any termin the
contract fromwhich the tine can be inferred
expressly or inpliedly) in the carriage of the
goods fromthe place of despatch to the place

of destination. Take the case, where the
cause of action is based on del ay in
delivering the goods. In such a case the

goods have been delivered and the claim is
based on the delay caused in the delivery.
Qoviously the question of delay can only be
decided on the basis of what would be the
reasonable tine for the arriage of goods from
the pl ace  of despatch to the place of
desti nati on. Any time taken over and above
that woul'd be a else of delay. Ther ef or e,
when we consider the interpretation of these
words in the third colum with respect to the
case of non-delivery, they must nmean the sane
thing, nanely, the reasonable tinme taken for
the carriage of goods from the place of
despatch to the place of destination. The
view therefore taken by sone of the High
Courts that the time begins fromthe date when
the railway finally refuses to deliver cannot
be correct, for the words in.the third colum
of art.” 31 are incapable of being interpreted
as nmeaning the final refusal of the carrier to
deliver."
(1) AI.R 1961 S.C 808. (2) [1963] 1 S.C R 70, 76, 79.
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"Wth respect, it is rather difficult to
understand how the subsequent correspondence
between the railway and the consignor or the
consi gnee can make any -difference ' to the
starting point-_of limtation, when t hat
correspondence only showed that the rail way
was trying to trace the goods. The period
that mght be taken.in tracing the goods can
have no rel evance in det er m ni ng t he
reasonable tinme that is required for the
carriage of the, goods from the place  of
despatch to the place of destinations."
The ratio is twofold, viz. (1) not when the final refusal to
deliver but when the reasonable tine for delivery -has
el apsed does limtation start; (2) correspondence stating
that efforts are being made to trace the goods cannot
post pone t he triggering of limtation. O course,
"reasonable’ tine is a relative factor and representati on by
the Railway inducing the plaintiff not to sue nmay anount to
estoppel or waiver in special circunstances. We are
inclined to confine, Bootanal to the specific words of art.
39. The discussion discloses the influence of the words in
colums 1 and 3 on the conclusion, rendering it risky to
expand its operation. Section 87 speaks only of the accrua
of the cause. The cause is the grievance which is generated
by nondelivery. But can it be said that it is unreasonable
not to be aggrieved by non-delivery if the Board credibly
hol ds out that delivery will shortly be made and vi gorous
search for the goods is being made am dst the enornous
m scel | any of consignnments lying pell nmell within the Port?
Do you put vyourself in peril of losing your right by
behaving reasonably and believing the Board to be a
responsi ble body ? W think not. W are not inpressed by
the argument based on Bootanmal and the train of decisions
following it, under the Railways Act. The rulings of this
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Court in Union of India v. Amar Singh, (1), Governor GCenera
in Council v. Misaddi Lal (2) and Jetunull Bhojrai v. The
Darjeeling H nalayan Railway Co.(3) relate to the Linitation
Act and the Railways Act;’ and, while public carriers and
Por t authorities may in many respect bear simlar
responsibility, the limtation |aw applicable is different.
May be,-sonme uniformity is desirable in this area of |aw
But we have to go by the language of S. 87 and not be
deflected by analogy drawn from the Railways Act or

Limtation Act with noticeable variations. Never -t he-1 ess,
one of the legal lines harshly but neatly drawn in Bootama
| ends sone certainty to the "fromwhen of Ilimtation, by
elimnating an inpertinence letters informng that search
for the goods is under way. The snag is in linking this
proffer of search to the vital ingredient in the 'accrual of
the cause’. If, as Bootanmal has correctly highlighted, the

tracing process is after the 'cause is complete it is
irrelevant to procrastinate limtation. This is the wider
contribution of that- decision to this blurred branch of the
law. So ‘much so, sheafs of letters fromthe Port officials
that the landed goods are being tracted out or searched for
are inmpotent to alter the date fromwhen the crucial six-
nmonths’ race wth time be-gins. Once limtation starts,
not hi ng-not the nost tragic events- can interrupt it; for
"the noving hand wites, and having wit

(1) [1960] 2 S.C.R 75. (2) [1961} 3 S.C. R 647.

(3) [1963] 2 S.C E. 832.
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noves on; not all thy tears nor piety can lure it back to
cancel half a line'. . This inplacable startis after ’'the

accrual of the cause’, which-is when non-delivery or non-
tender takes place. That event is fixed with reference to
reasonable [|apse of time after the unloading of the ' goods.
Thus, if the search is to find out whether the goods have
| anded at all, it is integral and anterior, to the ’cause’
but if it be to trace what has definitely been discharged
into the port it is de-linked from the, ’'cause’a |la
Boot amal .

Such an approach reduces the variables and stops the evils
of fluctuation of limtation. It is easy tofix when the
vessel has discharged the goods into the port by, [|ooking
into the tally sheet or other rel evant documents prescribed
in the bye-laws. This part of the tracing cannot take |ong
although it is regrettable and negligent for the Bonbay Port
officials to have taken undue tinme to give the  plaintiffs
even this information. On the contrary, search for the
m ssing but |anded goods in the warehouses and ~sheds and
open spaces can be a wild goose chase honestly or as |long as
the consi gnee or port officials with di shonest|y.
Reasonabl e diligence will readily give the consi gnee
i nformati on of |anding, of his goods.

In the mjor port cities warehousing facilities are
expensive and difficult to procure so that a consignee of
consi der abl e goods may manage to get free warehousi ng space
within the port for as long as he wants by inducing, for
illicit consideration, the port officials to issue letters
that the goods are being traced out. This is a vice which
adds to the sinister uncertainty of the terminus a quo if we
accept the plea that every letter fromthe port authorities
that the mssing goods are being traced out has the effect
of postponing limtation

W wish to nake it clear however that the event which is
rel evant being the discharge of the goods fromthe ship into
the port, the bail ment begi ns when the Board takes charge of
the goods and a necessary component of the "cause" in S. 87
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of the Act is the know edge of the owner that the goods have
| anded.

One smal |l but significant argunent of the Solicitor GCenera
remains to be noticed. In the search for what ’'is the
reasonable time for delivery by the bailee a pragmatic or
working rules is suggested by himwhich we think nmerits
consi der ati on. When a |large consignment is entrusted wth
the Board and the bulk of it is delivered on a particular
date it ordinarily follows that the reasonble tine for the
delivery of the missing part of the consignnent also fell on
that date. There may be exceptional circunstances whereby
some itens in the consignment m ght not have been unl oaded
from the ship by mstake or nmight be stored by error in a
wong shed mixed up with other goods so that they are not
deliverable readily, or-a substantial part of the goods has
been taken delivery of and by the tine the bal ance is sought
to be removed a bandh or ~strike or other physi ca

obstruction prevents  taking delivery. Apart from these
recondite possibilities which require to be specially proved
by him who clains that linmtation has not started, it is

safe to conclude that the date for delivery of the
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non-delivered part of the consignnent is the same as that
when a good part of it was actually delivered.

The ruling in Trustees of the Port of Mad?-as v. Union of
India, cited by Shri Cooper in this context, is good in
parts. The learned judges were dealing wth the short
delivery by the Madras Port Trust. ~\Wile pointing out that
attempts nmade by the Port Trust to locate the goods woul d be
no answer to the claimfor delivery made by the ' consignee,
the Court held that the date when limtation starts in such
cases is when a certificate that the m'ssing packages are
not available (Shednmaster’'s certificate “C) s issued.
Wiile it is correct to say that alleged attenpts by the Port
officials to locate the goods which have definitely I anded

has no bearing on the "cause", it is equally incorrect to
hold that till the certificate that the non-delivered
package is not forthcomng |limtation does not begin. The

true test, as we have earlier pointed out, is to find out
when delivery should have been made in the normal ~ course,
subject to the fact of discharge fromthe ship to the port
of the relevant goods and the know edge about that fact by
the consignee. 1In Union of India v. Jutharan(l) a single
Judge of that Hi gh Court took the view that when part of the
goods sent in one consignnent was not delivered it is right
to hold that it should have reasonably been delivered on the
same day the delivery of the other part took place. The
date of delivery of part of the consignment nmust be deemned
to be the starting point of limtation. This approach has
our broad approval .

In Union of India v. Vithalsa Kisansa & Co.(2) “a single
Judge of Bonbay High Court, while enphasizing that what is
reasonabl e time for delivery my depend upon t he
circunstances of each case, the point was made if the
correspondence between the bailee and the consi ghee
di scl osed anythi ng whi ch nmay anbunt to an acknow edgnment of
the liability of the <carrier that would give a fresh
starting point of limtation. even as. if the correspondence
di scl oses material which nmay throw |ight on the question of
determ ning the reasonable tinme for delivery, the Court may
take into account that correspondence but not subsequent

letters relating only to the tracing of the goods. Thi s
statement of |[aw although made in the context of a public
carrier’s liability applies also to the Port Trust. In

short, there is force in the plea that normally the date for
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delivery of the m ssing packages should be deened to be the
sanme as the date when another part of the consignnment was
actual ly delivered.
We thus cone to the end of the case and may formulate our
concl usions, as clearly as the conplex of facts permts.

(1) Section 87 of the Acts insists on notice of one nonth.
Thi s period may legitimately be tacked on to the six
nont h period nentioned in the section (vide Sec. 15(2)
Limtation Act, 1963).

(2) The starting point of linmtation is the accrual of the
cause of action. Two components of the "cause" are
i mportant. The date

(1) AI.R 1968 Pat. 35.

(2) AI.R 1971 Bom 172.
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when the plaintiff ~came to know or ought to know wth
reasonabl e diligence that the goods had been | anded fromthe
vessel ~into the port. Two clear, though not conclusive
i ndi cati ons of whenthe consi gnee ought to know are (1) when
the bulk —of the goods are delivered, there being short
delivery leading to a suit (ii) 7 days after know edge of
the 1landing of the goods suggested in Sec. 61A. VWi chever
is the later date -ordinarily sets off the running of
Limtation.

(3) Letters or assurances that the m ssing packages are
bei ng searched for cannot enlarge limtation, once the goods
have |anded and the owner has come to know of it. To rely
on such an unstable date as the term nation of the search by
the bailee is apt to nake the | aw uncertain, the limtation
[iable to manipulation and abuses of other types to seep
into the system

(4) Section 87 is attracted not nerely when an act 1is
comm tted: but al so when an onission occurs in the course of
the performance of the official duty. The act-omi ssion
conplex, if it has a nexus to the official functions of the
Board and its officers, attracts limtation under s. 87.
Judged by these working rules, the present case has to be
deci ded against the plaintiffs. - For one thing, the / short
delivery of one bundle of steel plates is an integral part
of the delivery of the consignnment by the port authorities
to the consignee in the discharge of their of ficial
functions as statutory bailee. Section 87 of the “Act,
therefore, applies. The delivery of the bulk of the
consi gnnent took place on Septenber 19, 1959 and nore than
seven nont hs had passed after that before the institution of
the suit. O course, a later date, nanmely, Novenber 7, 1959

(Ext. "A') clearly brings to the ken of the plaintiff the
fact that the m ssing bundle has been duly landed in._ the
port. It is true that the enquiry section of the ~‘Bonbay

Port Trust Docks did not even, as |ate as Decenber 4, /1959,
give a definite reply about the "outturn" for thistitem On
December 5, 1959, the first plaintiff brought to the notice
of the Board "that the above nentioned bundle has  been
| anded and they (agents of the vessel) hold receipt fromyou
(the Board)". The plaintiffs nmade an enquiry "Whether the
bundle has been landed, if landed, let the information
regarding the whereabouts and, if not, confirm the short-
l andings." Further remnders by the plaintiffs proved
fruitless till ;It last on January 22. 1960,, the port
of ficer concerned wote :

"I beg to informyou that the bundle under reference has
been outturned as "Landed but missing."

It was contended that the plaintiffs, for certain, came to
know of the landing of the m ssing bundle only on January
22, 1960. We are unable to accept this plea because the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 29

first plaintiff had already got the information, as early as
Noverber 7,' 1959, about the due landing of the mssing item

from the Indian Maritine Enterprises. Not hi ng has been
suggested before us as to why this know edge of the
plaintiff shoul d be di scar ded. The subsequent

correspondence between the port officers and the plaintiffs
was nore for getting requisite docunents.
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to follow up | egal proceedings against the insurer by the
consi gnee. In this view, the starting point of Ilimitation

arose on Novenber 7, 1959 and the suit was instituted on
June 18, 1960, a little over 10 days beyond the period of
l[imtation. The plaintiffs thus mssed the bus and we
regret to decide on this technical point that the suit is
liable to be dism ssed but we nust.

A faint plea that the Board is not a 'person’ falling wth-
ins. 87 was suggested by Sri Cooper but its fate, if urged,
i s what overtook a simlar contention before a Bench of the
Madras Hi gh Court in Trustees of the Port of Madras v. Hone
I nsurance Co. (1) -di sm ssal without a second thought.

It is surprising that a public body like the Port Trust
should have shown remissne  in handling the goods of
consignees and in taking effective action for tracing the
goods. It is seen that while there is ,a special police
station inside the port, called the Yellow Gate Police
Station, wth six or seven officers and 200 policenen for
duty by day and with about 400 policermen for duty by night,
the port authorities ,did not care to report to the police
till December 16, 1959. Three nonths is far too inordinate
and i nexcusable a delay for reporting about the pilferage of
a vital and valuable item nanely, a bundle of ,steel plates
i nported from Japan by an autonobil e manufacturing . conpany.
Wiile we dismiss this suit, we feel that it is not ' enough
that the State instal police stations inside the ports; it
must ensure diligent action by the officials, and if 'there
is delinquency or default in discharging their duties
promptly and smartly, disciplinary action should be taken
agai nst those concerned. |In this country our najor harbours
are acquiring a different reputation for har bouri ng
smugglers :and pilferers and an _inpression has gained
currency that port officials ,connive at these -operations

for consideration. Every case is an event and an index,
projects a conflict of rights between two entities but has a
social facet, being the synptomof a social |[egion. We

consi der that the Government and the public must be alerted
about the unsatisfactory functioning of the ports so 'that
del i nquent officials my be proceeded agai nst for dubious
default in the discharge of their duties. It is not enough
that diligence is shown in pleading |imtation when -“honest
citizens aggrieved by- loss’ of their goods entrusted to
public bodi es conme to court. The responsibility of these
institutions to do their wutnpst to prevent pilferage is
inplied in the legislative policy of prescribing a ‘short
period of’” limtation

Anot her inportant circunstance we wi sh to enphasize is that
anmbiguity in |l anguage | eading to possibilities of different
constructions should not be left to the painfully long and
expensive process of being ,settled decades later by the
hi ghest court in the land. The alternative and quicker
process in a denocracy of rectification by |egislative
amendment should be resorted to so that private citizens are
not subjected to inordinate expense and delay because the
| egalese in a legislation reads abstruse or anbi guous. The
very length of this judgment, and of this |litigation, s
el oquent testinmony to the need
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(1) A 1.R 1970 Mad. 48.
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for pronpt corrective legislation on such snmall matters as
have cropped up in the present case. Mor eover, some
uniformty in regard to. statutory bail ee’ s
responsibilities, whether they be public carriers like the
Rai | ways, or strategic institutions |like Ports, wll give

the comunity a sense of certainty and clarity about their
rights and the duties. of public bodies in charge of their
goods.

Counsel had drawn attention to the difficulties of the
conmunity where conflicting judicial currents aided by
tricky words have nmade |'aw chancy, and the need for this
Court to clear the ground and give. the lead. W are aware,
with justice Jackson of the U S. Suprenme Court, that ’the
judicial decree, however, broadly worded, actually binds in

nost instances, only the parties to the case. As to
others,. it is merely a weather vane showi ng which way the
judicial 'wind is blowing’. The direction of the wind. in

this branch-of law, is as we have projected.
We are of the view, in reiteration of earlier expression on
the same lines, that public bodies should resist the
tenptation to take technical pleas or defeat honest clains
by legally permssible but marginally wunjust contentions,
including narrow /limtation. In this and simlar cases,
where a public carrier dissuades private parties from suing
by its promises of search for lost articles and finally
pl eads hel pl essness,, it is doubtful nmorality to non-suit
solely on grounds of limtation, a plaintiff who is taken in
by seem ngly responsible representation only to find hinself
fooled by his credibility. Public institutions convict
thensel ves of untrustworthiness out of their-own nmouth by
resorting to such defences.
What should be the proper direction for. costs ? Both the
parties arc public sector bodies. But the principle which
must guide us has to be of general application. Here is a
small claimwhich is usually associated with the little man
and when, as in this test action, the litigation ‘escal ates
to the final court wafted by a legal nicety, his financia
back is broken in a bona-fide endeavour to secure a declara-
tion of the law that binds all courts in the country for the
obvi ous benefit of the whole comunity. The fact that the
case has gai ned special |eave under art. 136 is prima facie
proof of the general public inmportance of the | egal issue.
The course of this litigation proves that the fine but
deci sive point of |aw ennmeshed in a conflict of precedents
found each court reversing the one next below .it, alnpst
hopefully appetising the losing party to appeal to the
hi gher forum The real beneficiary is the busi ness
conmunity which now knows finally the norm of linitation
they nust obey. 1Is it fair in these circunmstances that one
party, albeit the vanqui shed one, should bear the burden of
costs t hr oughout f or provi di ng t he occasi on- - not
provocati on-for I ayi ng down the correct law in a
controversial situation. Faced with, a simlar noral-Ilega
i ssue, Lord Reid observed

"I think we nust consider separately costs in

this House and costs in the Court of Appeal

Cases can only come before this House wth

| eave, and leave is generally given because

sone general question of law is involved. In

this
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case it enabl ed the whole vexed matter of non

est factumto be re-exanmined. This seenms to
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nmne a typical case where the costs of the
successful respondent should conme out of
public funds."(1).
"The Evershed Committee on Supreme Court
Practice and Procedure had suggested in
Engl and that the Attorney-CGeneral should be
enmpowered to issue a certificate for the use
of public funds in appeals to the House of
Lords where issues of outstanding public
i mportance are involved."(2).
Maybe, a scheme for a suitor’s fund to indemify for costs
as reconmended by a Sub-Committee of Justice is the answer,
but these are matters for the consideration of t he
Legi sl ature and the Executive. W nention themto show that
the law in this branch cannot be rigid. W have to make a
conprom se between pragmatismand equity and nodify the
| oser - pays-al | doctri ne by - exercise of a flexible
di scretion. The respondent in this case need not be a
martyr for the cause of the, certainty of |aw under S. 87 of
the Act, ‘particularly when the appellant wins on a point of
[imtation. (The trial court had even held the appellant

guilty of negligence).” In these circunstances we direct
that the parties do, bear their costs throughout. Subj ect
to this, we allow the appeal

S.C

Appeal al | owed.

(1) Gallie v. Lee,

(2) [1971] A.C 1039, 1048.
427




