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ACT:

Term nal Tax-Minici pality-Collection of--Renedies by way of
appeal provided in the Act-Express or inplied exclusion of
Cvil courts-Punjab Municipal Act, 1911 (Punj. 11 of
1911), ss. 61, 78, 84, 86-Punjab Governnent Notification No.
26443 dated July, 21, 1932-Itens 68 69 of the Schedul e-Code
of Civil Procedure, 1908 (Act 5 of 1908), s. 90.

HEADNOTE

The appellant is a firmcarrying on business wthin the
octroi limts of Ludhiana Municipality. On the Sanbhar salt
inmported by it into the linmts of the Municipality term na

tax was inmposed and the appell ant nmade paynent of the said
t ax. Under item 68 of the Schedule to the relevant
CGovernment Notification the Municipality is entitled to
i mpose a certain rate of tax on comon salt and under item
69 it is entitled to inpose a higher rate of tax in respect
of salt of all kinds other than commpn salt. In the present
case the higher rate was inposed. The appellant filed a
suit against the respondent in the civil court, Ludhina, for
the refund of the anmount paid by him
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The Civil Court held that Sanbhar salt was conmmon . salt
within the neaning of item 68, that the inposition of tax on
it by the respondent under item69 was illegal and that

there fore the court had jurisdiction to entertain the suit.
On appeal the High Court proceeded on the assunption that
Sanbhar salt was common salt but held that, even so, the
Cvil Court had no jurisdiction to entertain the suit as the
Act provided a renedy by way of appeal against the wong
orders of the authorities thereunder. The present appeal is
by way of certificate granted by the H gh Court.

On behalf of the appellant it was contended that the
respondent had no power to inmpose terminal tax on common




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

salt wunder item69 of the Schedule and therefore the tax
havi ng been inposed contrary to the provisions of the Act,
the Cvil Court has jurisdiction to entertain the suit. The
contention on behalf of the respondent was that t he
respondent has power to inpose terminal tax on comon salt
under the provisions of the Act, that the inposition of tax
under a wong entry could be rectified only in the nmanner
prescribed by the Act and that the Civil Court has no
jurisdiction to entertain the suit for the refund of the tax
coll ected when a specific renedy is avail abl e under the Act.
Hel d, that a statute can expressly or by necessary inplica-
tion bar the jurisdiction of Civil Courts in respect of a
particul ar matter. The nmere confirnment of speci a
jurisdiction on a tribunal in respect of the said nmatter
does not in itself exclude the jurisdiction of civil Courts.
The statute nay specifically provide for vesting t he
jurisdiction of civil Courts, even if there was no such
specific exclusion, if it creates a liability not existing
before and gives a special and particular renedy for the
aggrieved party, the remedy provided by it nust be foll owed.
The same principle would apply if the statute had provided
for the particular forumin which the sane remedy could be
had. Even in such cases the civil Court’s jurisdiction is
not conpletely ousted. A suit inacivil Court will always
lie to question 'the order of a tribunal <created by a
statute, even if its order is, expressly or by necessary

inmplication, nmade final, if the said tribunal abuses its
power or does no act under the Act but in violation of its
provi si on.

Wl ver hant on New Watterworks Co. v. Hawkesford, (1859) 6 C.
B. (N S.) 336, Secretary of State v. Mast & Co., (1940) L
R. 67 1. A 222, Bhaishankar Nanabhai v. Muni ci pa
Cor poration of Bonbay. (1907) 1. L. R 31 Bom 604, Zam ndar
of Ettayapuram v. Sankarappa, 1904) 1. L. R 27 Mad. 483
East Fremantle Corporation V., Annois, [1902] A C "21
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Gaekwar Sarkar of Baroda v. Gandhi’ Kachrabhai, (1903) I.L.R
27 Bom 344, Municipal Board, Banares v. Krishna & Co.,

(1935) I. L. R 57 All. 916, Minicipal Conmittee, Montgonery
v. Sant Singh, A 1. R 1940 Lah. (F.. B.) 377 ~and Ad-
m ni strator, Lahore v. Abdul Mijid, A 1. R 1945 Lah. 81.

In the present case the liability to pay termnal tax is
created by the Act and arenmedy is given to a party
aggrieved in the enforcenent of the liability. The party
aggrieved can only pursue the remedy provided by the Act and
he cannot file a suit inacivil court in that regard.
Provisions of ss. 84 and 86 of the Act exclude the
jurisdiction of the Gvil Court in respect of the tax |evied
or the assessnent wunder the Act. In a case where the
Muni ci pal Committee has undoubted power to |levy tax under a
particular entry in respect of an article but it levies tax
under a wrong entry not applicable to that article the said
conmittee only comrits a mistake or an error in fixing the
rate (of tax payable) in respect of the said article and  no
question ’'of jurisdiction but only a question of detail is
i nvol ved. Such a mstake can be corrected only in the
manner prescribed by the Act.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 45 of 1961
Appeal fromthe judgnment and decree dated April 16, 1959, of
the Punjab Hi gh Court at Chandigarh in Regular First Appea
No. 30 of 1952.
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S. P. Verma, for the appellants.

B. P. Maheshwari, for respondent.

1963. March 7. The Judgnment of the Court was delivered by
SUBBA RAO J. -This appeal raises the question whether a suit

would lie in acivil Court claimng refund of the termna
tax collected by a nunicipality under the provisions of the
Punjab Municipal Act, 1911 (Punjab Act 11l of 1911),

hereinafter called the Act.
The appellant is alleged to be a firmregistered under the

I ndian Partnership Act. It carries on
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business within the limts of the Ludhiana Miunicipality. It
i nported Sanbhar salt into the octroi limts of the Ludhiana

Muni ci pality. The Muni ci pal Committee, Ludhiana, inposed
termnal tax on the said salt and the appellant paid a sum
of Rs. 5,893/7/0 towards the said tax between October 24,
1947 and Decenber 8, 1947. Under the Punjab Governnent
Notification No. 26463, dated July 21, 1932, termnal tax
was payabl e under item 68 of the Schedule attached to the
said Notification at the rate of 3 pies per maund in respect
of salt common, and under item 69 at the rate of As./10/-per
maund in respect of salt of all kinds other than comon
salt. The Minicipal Comm ttee, Ludhiana, collected term na
tax on the Sanbhar salt at the higher rate under item 69 of
the Schedule on the ground that it did not fall under item
68 of the Schedule. /The appellant filed a suit against the
respondent in the Cvil Court, Ludhiana, clainng refund of
the said amount with'interest. The respondent, inter alia,
contended that Sanbhar salt was not common salt and the
Cvil Court had no jurisdiction to entertainthe suit. The
Seni or Subordi nate judge, Ludhiana, held that Sanmbhar salt
was comon salt wthin the neaning of item 68 of the
Schedul e, that the inposition of tax on it by the respondent
under item 69 of the Schedule was “illegal and ' that,
therefore, the Court had jurisdiction to entertain the suit.
On appeal, the H gh Court of Punjab proceeded on the
assunption that Sanbhar salt was salt common, but held that,
even so, the CGvil Court had no jurisdiction to ‘entertain
the suit as the Act provided for a remedy by way of ~appea
agai nst the wong orders of the authorities thereunder. It
further held that, in any view, the suit was premature _as
the appell ant shoul d have pursued his renedies under the Act
before coming to the Civil Court. |In the result, the decree
of the Subordinate judge was set aside and the suit was
di sm ssed. The
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present appeal has been preferred by the appellant by way of
certificate issued by the H gh Court.

M. Varma, |earned counsel for the appellant, contends  that
the respondent has no power to inpose termnal tax on salt
common under item 69 of the Schedule to the sai d
Notification and therefore the tax having been inposed
contrary to the provisions of the Act, the Cvil Court has
jurisdiction to entertain the suit.

On the other hand, M. Mheshwari, |earned counsel for the
respondent, argues that the respondent has power to inpose
term nal tax on comon salt under the provisions of the Act,
that the inposition of tax under a wong entry could be
rectified only in the manner prescribed by the Act and that
the Civil Court has no jurisdiction to entertain a suit for
the refund of tax collected when a specific renmedy is
avai |l abl e under the Act.

It woul d be convenient at the outset to notice the relevant
provisions of the Act. Under s. 61 (2) the Minicipa
Conmittee has power to inmpose, with the previous sanction of
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the State Governnent, any tax which the State Legislature
has power to inpose in the State, subject to any general or
special orders which the State Governnent may make in that
behal f. The State Governnent issued the Notification No.
26463 dated July 24, 1932 to conme into force from Novenber
1, 1932 empowering the Minicipal Comrittee to i mpose
termnal tax at the rates shown in Col. 3 of the Schedule

attached thereto upon the articles nentioned in Col. 2
thereof which are inported into or exported out of the
municipal limts by rail or by road. The relevant itens are
items 68 and 69. Item63 is "salt commpn" and the rate

prescribed is 3 pies per maund; and item69 is "salt of al
kinds other than comon salt" and the rate fixed is As.
/10/- per naund. Section 78 provides for a penalty if any
person brings any article liable to the
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paynment of termnal tax into the prescribed linmts wthout
payi ng - the said tax. ~ Section 84 gives a right of appeal
against any levy or refusal to refund any tax collected
under the ~Act to the Deputy Com missioner or such other
of ficer as may be enmpowered by the State Governnment in that
behal f ; under sub-s. (2) thereof, if on hearing of an
appeal under the section., any question as to the Iliability
to, or the principle of assessment of a tax arises, on which
the officer hearing the appeal entertains reasonable doubt,
he may,. either of his own notion or on the application of
any person interested, state the case and refer the sane for
the opinion of the H gh Court; and after the H gh Court
gives its opinion on the question referred to it, the
appel l ate authority shall proceed to di spose of the appea
in conformty with the decisions of the H gh Court. Under
s. 86, the liability of any person to be taxed cannot be
guestioned in any manner or by any authority other than that
provided in the Act; under sub-s. (2) thereof, no refund of
any tax shall be clainmed by any person otherwise than in
accordance wth the provisions of the Act and rul es
t her eunder. It will be seen fromthe aforesaid provisions
that the power to inpose a ternminal tax and the liability to
pay the same is conferred or inposed on the nunicipal com
mttee and the assessee respectively by the —provisions of
the Act. The Act also gives a renmedy to an aggrieved party
to challenge the correctness of the |leavy or to seek refund
of the sane. Not only an appeal has been provided for
agai nst the order of municipal conmittee |evying the tax or
refusing to refund the same, but the appellate authority is
enpowered to get an authoritative opinion of the H gh Court
on any question as to the liability or on the principle of

assessnment ; and on receiving such opinion, the sai d
authority is bound to dispose of the appeal in the |ight of
the said opinion. It is said that the reference provided to

the High Court is inthe discretion of the “appellate
aut hority and he can
279

with inmpunity refuse to do so, even if any difficult
guestion is involved in the appeal. The question is not
whet her a particular officer abuses his power but whether a
renedy is available under the Act or not. It cannot be
assuned that an officer, though he entertains reasonable
doubt on the question as to liability or on the principle of
assessnment, he will deliberately and maliciously refuse to
do his duty : if he does, other renedies may be avail able.
The Act also in specific ternms debars any authority other
than that prescribed under the Act from deciding the
guestion of liability of any person to tax or his right to
get refund of a tax paid. |In short, the Act contains a
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sel f-contai ned code conferring a right, inpossing a ability

and prescribing a renedy for an aggrieved party. |In such a
situation, the question arised whether a G vil Court
can entertain a suit for a refund of the tax wongfully
collected froman assessee; and if so, what are the limts
of its jurisdiction ?
We shall now proceed to consider the relevant principles
governing the said question. WIlles, J., in Wlverhanton
New Waterworks Co. v. Hawkesford (1), describes as follows
the three classes of cases in which a liability may be
est abl i shed founded upon a statute :
"One is, where there was a liability existing
at common law, and that liability is affirned

by a statute which gives a special and
peculiar ~form of remedy different from the
remedy ~ which existed at cormon law : there,

unl ess the statute contains words whi ch
expressly or by necessary inplication exclude
the common | aw renedy the party suing has his
el ection to pursue . either that or t he
statutory renmedy.. The second class of case
is, where the statute gives the right to sue
nmerely, ~ but ~provides no particular from of
renedy : there, the party

(1) (1859) 6. C.B. (N S.) 336, 356.
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can only proceed by action at comon |aw. But
there is a third class, viz., where a

l[iability not. existing at comon law is
created by a statute which at the same tinme
gives a special and particular  renedy for
enforcing it.......... The renedy provided by
the statute nust be followed, and it is not
conpetent to the party to pursue the course
applicable to cases of the second class.™
It is clear fromthe said passage that in a case where the
liability is created by a statute, a party aggrieved nust
pursue the special renmedy provided by it and he cannot
pursue his renedy in a Cvil Court. This principle was
approved by the Judical Comrittee in Secretary of State v.
Mask and Co. (1). The High Courts inlIndia also accepted
the principle and applied it to different situations : ~ see
Bhai shankar Nanabhai v. The Munici pal Corporation of ~Bonbay
(2); Zami ndar of Ettayapuramv. Sankarappa (3). But there
is also an equally well settled principle governing the
scope of the Civil Court’s jurisdiction in a case where a
statute created a liability and provided a renedy. Lord
Macnaghten in East Fremantle Corporation v.  Annois  (4),
states the principles thus :
"The law has been settled for |ast  hundred
years. If persons in the position of the
appel lants, acting in the execution of a
public trust and for the public benefit, do an
act which they are authorised by law to do,
and do it in a proper manner, though the act
so done works a special injury to a particular
i ndividual, the individual injured cannot
maintain an action...... In a word, the only
guestion is, 'Has the power been exceeded?
Abuse is only one form of excess."
In Gaekwar Sarkar of Baroda v. Gandhi Kachrabhai (5) the
def endants by the negligent construction of railway made in
exerci se of their powers under the
(1) (1940) L.R 67 |.A 222.
(3) (1904) |.L.R 27 Mad. 483. (5) (1903) I.L.R 27
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Bom 344.

(2) (1907) I.L.R 31 Bom 604.

(4) (1902) A .C 213.
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Rai | ways Act had caused the plaintiff’s land to be fl ooded
in the rainy season and consequently danaged. The Railways
Act provided that a suit shall not Ilie to recover
Conpensation for damage caused by the exercise of the powers
t hereby conferred, but that the anpbunt of such conpensation
shall be determined in accordance with the Land Acquisition

Act, 1870. In spite of this bar the plaintiff brought a
suit for damages for injury alleged to have been caused to
his field. It was argued that though the statutory

authority of the Act, of 1890 mi ght have been abused or
exceeded, the of the aggrieved party was only to proceed
under the Land Acquisition Act and not by a civil suit.
Rej ecting that plea the judicial Commttee observed:
"It would be simply a waste of tine to dea
seriously with such contentions as these. It
has® been determ ned over and over again that
if a person or a body of persons having
statutory ~authority for the construction of
works. ... .. exceeds or abuses the power s
conferred by the Legislature, the renmedy of a
person injured in consequence is by action or
sui t, and not by a pr oceedi ngs for
conpensati on under the statute
whi ch 'has been so transgressed.”
Indian Courts, in the context of ‘Municipal Acts had occasion
to apply both the principles.~ I'n Minicipal Board, Benaras
v. Krishna & Co. (1), it was held that no suit for a refund
of an octroi charge, which has been assessed and |evied by a
municipality, lies in a Cvil Court on the ground that the
goods were not in fact assessable to octroi duty or that the
ampunt of assessnent was excessive. There, the assessnent
was made in accordance with the provisions laid down in the
Municipalities Act and the rules made thereunder. In
Muni ci pal Conmittee, Montgonery v. Sant Singh (2), a Ful
Bench of the Lahore Hi gh Court had to consider the question
(1) (1935) I.L.R 57 All. 916
(2) A1.R 1940 Lah. (F.B.)377, 380,
282
whet her a suit would lie in a Cvil Court for an injunction
restraining a Minicipal Commtte from realizing the tax
denmanded from a person on the ground that-he was not the
owner of the lorries the subject matter of tax, and
consequently the denmand nade on himwas illegal ~and ultra
vires of the Minicipal Commttee. D n Mhammad J., speaking
for the Court, elaborately considered the case law on the
subj ect and expressed his conclusion in the follow ng /words

"Any special piece of legislation may provide
special renedies arising therefrom and nay
debar a subject from having recourse to -any
ot her remedies, but that bar will be confined
to matters covered by the |egislation and not
to any extraneous natter. A corporation is
the creature of a statute and is as nuch bound
to act according to law as the constituents
thereof, nanely, the individuals ruled by the
corporation and if the corporation does an act
in disregard of its charter and intends to
burden any individual with the consequences of
its illegal act, an appeal by that individua
to the general law of the land can in no cir-
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cunst ances be denied."

This is a case where it nay be said that the Minicipa

Comm ttee acted not under the Act but outside the Act in as

much as the tax on vehicles was payable by the owners only

but not by those who did not own them Another Full Bench

of the Lahore High Court, in Adm nistrator, Lahore v. Abdu

Majid (1), had to deal with the jurisdiction of a Civi

Court to entertain a suit for an injunction restraining a

muni ci pal committee frominterfering with the construction

of the plaintiff's proposed building on the ground that its

order refusing sanction wunder s. 193 (2) of the Punjab

Muni ci pal Act was an abuse of its power. Mahaj an J.,

del i vering

(1) A 1. R 1945 Lah. 81
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the judgnent on behalf of the Full Bench observed at p. 84 :
"The provisions ~of s. 225 which make the
decision of the Commi ssioner final can only
nmean this that that decision is final only so
far~ as the proceedings under the Act are
concerned. But when an order is made which is
outside that Act, then the provisions of S
225 can have no application to such an order
whi ch itself i s out si de the
ACt . e
In short the Bench laid down that in two kinds
of cases s. 225 was no bar to the jurisdiction
of a'civil court in exam ning the order of the
muni ci-pal committee passed under s. 193 (2),
Punj ab Muni ci pal-Act. The first case is where
a conmmittee acts ultra vires and- the second
case is where it acts arbitrarily or
capriciously. In other words, where it abuses
its statutory powers.”
The | earned judge concluded thus, at p. 85
"The remedies given to the subject by a
statute are for relief against the exercise of
power conferred by a statute but t hose
renmedi es are not contenplated for ~ usurpation
of power under cover of the provisions of the
statute. The civil Courts are the proper
tribunals in those kinds of cases and their
jurisdiction cannot be held barred by reason
of statutory renedies provided for grievances
arising in exercise of statutory powers. To
cases of this kind the rule that where a
statute creates a right and provides at the
same time a remedy, that remedy and no other
is avail able, has no application

Further citation is unnecessary. The |law on the subject nmay

be briefly stated thus :
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Under s. 9 of the Code of Civil Procedure the Court ' ‘shal

have jurisdiction to try all suits of civil nature excepting

suits of which cognizance is either expressly or inpliedly

barr ed. A statute, therefore, expressly or by necessary
inmplication, can bar the jurisdiction of civil Courts in
respect of a particular matter. The nmere confernent of
special jurisdiction on a tribunal in respect of the said
matter does not in itself exclude the jurisdiction of civi

courts. The statute may specifically provide for ousting

the jurisdiction of civil Courts ; even if there was no such
specific exclusion, if it creates a liability not existing
before and gives a special and Particular renedy for the
aggrieved party, the remedy provided by it nust be foll owed.
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The same principle would apply if the statute had provided
for the particular forumin which the said renedy could be
had. Even in such cases, the Cvil Court’s jurisdiction is
not conpletely ousted. A suit in a civil Court will always
lie to question the order of a tribunal <created by a
statute, even if its order is, expressly or by necessary
inplication, nmmde final, if the said tribunal abuses its
power or does not act under the Act but in violation of its
provi si ons.

Let us now apply the said principles to the facts of the
present case. The liability to pay terninal tax is created
by the Act and renedy is given to a party aggrieved in the

enf or cenent of that Iliability. As has been al r eady
i ndi cated, against the order of the nmunicipal comittee
levying terminal tax an appeal lies to the Deputy Comm s-

sioner and a reference to-the Hi gh Court. Applying one of
the principles stated supra, the party aggrieved can only
pursue the remedy provided by the Act and he cannnot file a
suit in a'civil Court in that regard. Provisions of ss. 84
and 86 ‘of the Act exclude the jurisdiction of the civi
Court in-respect of the tax levied or the assessnment made
under the Act.
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But the | earned counsel for the Appellants contends that the
i mpugned | evy was not nmade under the Act but in derogation
of the provisions thereof. There is no force in this
contention. Section 61 (2) of the Act specifically enmpowers
the Minicipal Committee to |evy any tax other than those
specified therein with the previous sanction of. the State
CGovernment. The |levy of terminal tax was sanctioned by the
Punjab Governnent by Notification No. 26463 dated July 21,
1932, at the rates shown in colum 3 of the Schedule to the
said Notification. Under the said Notification, read with
s. 61 of the Act, the Miunicipal Conmittee is enpowered to
levy termnal tax on salt whether it i's common salt or  not.
The Conmittee has, therefore, anpl e power under the Act and
the Notification issued by the State Government to inpose
the said tax. The only dispute was as regards the rate of
tax payable in respect of the salt brought by the appellant
into the linmts of the Minicipal. Commttee. The rate
depended upon the character of the salt. The ascertainment
of the said fact is a necessary step for fixing the rate and
it is not possible to say that in ascertaining the said fact
the authorities concerned travelled outside the provisions

of the Act. The |earned counsel contends that if a
muni ci pal committee levies terminal tax on an article not
liable to tax wunder the Act, a suit would lie and,

therefore, the same legal position should apply even to a
case where the nunicipal comittee levies the tax in respect
of an article under an entry not applicable to if. W do
not see any anal ogy between these two illustrations-: in the
former, the municipal conmittee does not act under the Act,
but in the latter it only commits a mstake or an error in
fixing the rate of tax payable in respect of a particular

commodity ; one is outside the Act and the other is under
the Act ; one raises the question of jurisdiction and the
other raises an objection to a Mitter of detail. W,
therefore, hold that in the
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present case the mstake, if any, conmtted in inposing the
termnal tax can only be corrected in the manner prescribed
by the Act. The appellants have nisconceived their renmedy
in filing the suit in the civil Court. The concl usion
arrived at by the High Court is correct.

In the result, the appeal fails and is dism ssed with costs.
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Appeal dism ssed.
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