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On 21st of March, 1953, the Nizam of Hyderabad, Sir Mr
Gsman Ali Khan, executed a deed of trust under which he
settled certain jewellery and other properties on trust for
the benefit of Sahebzadi QGalia Kul sum his grand daughter
for life and thereafter for her children and their children
for life etc. and ultinately for the maintenance of a holy
shrine. On the sane date, he al so executed a deed of trust
in favour of his daughter-in-law, Sahebzadi Anwar Begum the
wi fe of second Prince Miazzam Jah.” The terns of the two
trust deeds are simlar. For the sake of convenience, we are
referring only to the trust deed executed in favour of
Sahebzadi QGalia Kul sum

Under the deed of trust, the settlor who was a Mislim
created a trust in respect of certain jewellery and
ornaments and other properties for the benefit of his grand
daughter oalia Kulsumwho was given a right to wear the
jewel lery after her marriage or on conpleting the age of 30
years whichever was earlier. She was allowed to wear the
jewel lery and ornaments during her life tinme and after her
death the trustees were directed to sell the ornanents and
invest the sale proceeds, thus turning theminto an incone
yielding investment. A further direction was givento the
trustees to pay the incone to the children of QGalia Kul sum

or renoter issue of Prince Miazzam Jah Bahadur from
generation to generation in the ratio of two shares for male
and one share femnle heirs. In the absence of the

conti ngenci es nmenti oned above, the inconme was directed to be
paid to renpter issues of Prince Miazzam Jah Bahadur from
generation to generation in the ratio of two shares for male
and one share for female. On the death of the |ast survivor
of the persons entitled to the net incone of the fund, the
income was directed to be utilised for the benefit of the
holy shrine at Khum in Iran. Thus the trust was in the
nature of wakf-alal-Aulad. In fact the recital in the trust
deed is to the sane effect:

"AND WHEREAS out of natural |ove

and affection which the settlor

bears t owar ds hi s relatives
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her ei nafter ment i oned and for
di vers ot her good causes and
consi derations himthereunto noving
he the settlor is desirous of
maki ng a settlement and wakf-ul-
aulad in the name of the nost
nmerciful God in respect of the said

articles specified in the First
Schedul e her eunder
witten............ for the purpose

of the maintenance and support of

the menbers of his famly and his

descendants and wultimately for the

religious and charitable purposes

herei nafter nmentioned in the manner

herei nafter appearing...."

Pursuant to the deed of trust the jewellery and
ornanents and certain other properties were transferred by
the settlor as a wakf.

The 'settlor ~Sir Mr Gsnan Al i Khan expired on 24th of
February, - 1967. By an _order passed by the Additiona
Assi stant Collector of Estate Duty dated 25th of January,
1973, the properties which were the subject matter of these
two trusts were deened to pass on the death of the deceased
and were and were treated as property passing on the death
of the deceased for the purposes of estate duty. The appea
of the present appellant, however,  was allowed by the
Appel l ate Controller  of Estate Duty by his order dated 2nd
of June, 1975. In ‘the further ~appeal to the Tribunal, the
Tribunal by its order dated 7th-of July, 1976 dism ssed the
appeal of the departnment and confirnmed the order of the
Appel l ate Controller by holding that the ~value of the
property forming the corpus of the trust cannot be included
in the principal value of the estate of the deceased.

Fromthis finding of the Tribunal, the follow ng two
guestions were referred to the High Court of Andhra Pradesh
at Hyder abad:

"A: Whether on the facts and in the

circunstances of the case the trust

created by t he deceased on

21.3.1953 known as Sahebzadi Calia

Kul sum Trust is ab initio void?

B: Wether on the facts and in the

circunstances of the case and on

the interpretation of the trust

deed the value of the corpus of the

Shabzadi Qalia Kul sum Trust is

liable to be included in the

Principal value of the estate of

late Sir Gsman Ali Khan Bahadur?"

Simlar questions were referred in connection-with the
second trust. The High Court by its inmpugned judgnment and
order dated 9th of Decenber, 1983 deci ded the questions in
favour of the revenue and agai nst the assessee. The present
appeal s arise fromthe inpugned judgnent of the Hi gh Court
dated 9th of Decenber, 1983.

It is contended by the respondent i.e. the departnent
that the trusts created under the said deeds of trust are
void ab initio since they violate Sections 13 and 14 of the
Transfer of Property Act, particularly the Rule against
Perpetuity incorporated there. The appellant, however,
revi ew upon Section 2 of the Transfer of Property Act under
which it is provided, inter alia, that nothing in the second
chapter of this Act shall be deened to affect any rule of
Mahormedan |aw. Section 13 and 14 relied wupon by the
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departrment, form a part of the second chapter of the
Transfer of Property Act. The appellant submts that under
Mahormedan Law it is permissible to create a Wakf-al al -aul ad
under which a trust in perpetuity can be created for the
mai nt enance and support wholly or partially, of the famly
of the settlor, his children or descendants from generation
to generation and thereafter for the benefit of poor or for
any other purpose recongnised by Mhamedan Law as a
religious, pious or charitable purpose of a permanent
character. The provisions of Chapter 2 of the Transfer of
Property Act which inter alia enbody the Rule against
Perpetuity applicable to transfers inter vivos, do not apply
to such trusts.

Syed Areer Ali in his book on Mahommedan Law, Fourth
Edition, Volune 1, page 284 stated as foll ows:

"When a man,’ says- the Fatawa

Al angiri quoting the Zakhira, has

made a wakf of land or sonething

else with a condition, that the

whol'e or part of it shall be for

hinself while he lives and after

himfor the poor, the wakf is valid

according to Abu Yusuf, and the

jurists of Bal'kh have adopted his

opi nion and ruled accordingly, and

the Fatwa is in conformty wth

that opinion as an inducenment to

t he maki ng of wakfs."

Dealing with wakf in favour of descendants, Ameer Al
says (p.284):

"So also if he should, "This ny

land is a sadakah- nowkoofa, he

(meaning the mutwalli) wll pass

the produce to ne while | live,

then after me to ny child and ny

child s child and their " nasl - for

ever, while there are any and when

they cease, to the indigent,” This

is lawful."

(N.B. nasl = descendants)

There is general consensus on this proposition anmongst
the various authorities on Islam

The Privy Council, however, had an occasion to consider
a wakf-alal-aulad created by a Muslim in the case of Abu
Fata Mohammad |shak v. Rasamaya Dhur Chowdhary (1894 22
I ndi an Appeals 76) in which two Miuslimbrothers nade a wakf
whereby they were the first mutwallis of the ~wakf. The
entire benefit of the wakf was to go to the children in_the
first instance and their descendants from generation to
generation until the total extinction of the famly.
Thereafter the income was to be applied for the benefit of
wi dows, orphans, beggar and the poor. The Privy Council held
that since the bequest to charity was illusory and too
renote, the wakfs were not valid as they offended the rule
agai nst perpetuity.

Criticising the decision of the Calcutta Hi gh Court in
the case of Rasamaya Dhur Chowdhary v. Abdul Fata Mbhammad
Ishak ([891]) I.L.R 18 <Cal. 399) which was subsequently
upheld by the Privy Council in Abdul Fata Mhanmmad |shak v.
Rasamaya Dhur Chowdhary (supra), Aneer Ali explains the
position in Mahomadan Law by saying that the provision for
one’s children and descendants is regarded as a pious duty
by which nearness (kurbat) to God is attained. The nention
of the poor is required by Mhanmad (not by Abu Yusuf with
whomis the Fatwa) not to give validity to the wakf, but to
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ensure perpetuity; and as human beings are liable to becone
extinct and as a wakf nust be a permanent dedication

Mohamad required that the poor should be expressly naned or
inmplied by the use of the word "sadakah". Abu Yusuf, on the
ot her hand, held that whether the poor were naned or not, or
whet her the word "sadakah” was used or not, the word "wakf"
implied perpetuity, and, therefore, unless sone other object
was naned, on failure of the wakif's posterity, the incone
woul d be applied for the poor. There is no question about
the validity of the wakf; the nention of the poor does not
make the wakf per se nore or less wvalid; it only ensures
perpetuity insisted upon in the |aw (pages 296-297).

Asaf A.A. Fyzee in his book "Qutlines of Mihammadan
Law', Fourth Edition at ' pages 303 states that according to
the ancient texts, wakfs ‘for the support of a man's
descendants and family were considered to be proper and
| awful . He says, " The Prophet is reported to have said that
"When a Muslim bestows on his famly and ki ndred, hoping for
reward in’/ the next~ world, it becones alns, although he was
not given to the poor, but to his famly and children.’ What
in the estinmation of the English |awers would be a
perni ci ous perpetuity, ~calculated to aggrandize the famly
of the founder, is, ~according to the shariat, the best of
charities." The positionin Islamc Law is sumred up by
Fyzee at page 303 by quoting the words of Ameer Ali:

Fromthe pronulgation of |Islamup

to the present day there has been

an absolute consensus of opinion

regarding the walidity of wakfs on

one’ s chi | dren; ki ndred and

nei ghbours. Practi cal | awyers,

experienced judges, high officers

of every sect and school under

Mussul man sovereigns are all in

unison on this point. There are

m nor differences, viz. \Wether a

wakf can be created for one’s self,

whet her the unfailing object should

be desi gnated, whether the property

should be partitioned or not,

whet her consi gnment is necessary or

not; but so far as the validity of

a wakf constituting one’s famly or

children the benefaction, in

whole or in part, is concerned,

there is absolutely no difference.

A wakf is a permanent benefaction

for the good of God' s creatures:

the wakif nay bestow the usufruct,

but not t he property, upon

whonsoever he chooses and in

what soever manner he likes, only it

must endure for ever. |If he bestows

the usufruct in the first instance

upon those whose nmaintenance 1is

obligatory on him or if he gives

it to his descendants so long as

they exist to prevent their falling

into indigence, it is a pious act,

- nore pious, according to the

Prophet than giving to the genera

body of the poor. he laid down that

one’s family and descendants are

fitting objects of charity, and

that to bestow on them and to
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provide for their future substance

is nmore pious and obtain greater

"reward’ than to bestow on the

i ndi gent stranger. And this is

i nsi sted upon so strongly that when

a wakf is made for the indigent or

poor generally, the proceeds of the

endowrent is applied to the relieve

the wants of the endower’s children

and descendants and kindred in the

first place (see Baillie’'s Dg.

2nd ed., p.593). Wen a wakf is

created constituting the famly or

descendants of the wakf [sic, for

wakif] the recipients of t he

charity so long as they exist, the

poor are expressly or dinmpliedly

brought in not for the purpose of

maki ng t he wakf charitabl e (for the

support of t he famly and

descendants is a part-and parcel of

the charitable purpose for which

dedication is mnmade), but sinply to

i mpart pernmanency to the endowrent.

When the wakif’s descendants fail

it must come to the poor. So it is

an enduring benefaction - an act of

i badat or worship, to use the

| anguage of the Jawahir-ul -Kal am -

an act by whi.ch kur bat or

"nearness’ is gained tothe Deity,

according to the bahr-ur-Raik."

Despite this clear Islam c pronouncenent regarding the
validity of wakfs-alal-aulad, the  Privy Council pronounced
in the case of Abdul Fata Mohammad | shak (supra) that such a
wakf would be invalid, even if there is an express ultimate
dedi cation to the poor, because the bequest to "charity" is
too renote. The deci sion can, at best, be  held as
interpreting Mohammedan Law as interpreted in British India
of the time, as the case arose in British India. Not
surprisingly, it led to |large scal e protests.

On account of large scale protests in British India
agai nst the decision, the Missal man Wakf Validating Act of
1913 was enacted to validate such wakfs. This Act cannot be
| ooked upon as laying down any new principle of Mohamredan
Law. As Fyzee has put it, (page 304) the Act purported to
restore the law of the Shariat in India and to overrule the
law as laid down by the Privy Council. This Act was given
retrospective effect by the Missal man Wakf Validation Act of
1930. Both the Acts applied to British India. After the

Constitution came into force, the operation of the
Val i dation Act of 1913 was, therefore, by anendnent,
excluded from Part-B States i.e. territories which were

originally native States or outside British India. After the
Constitution (Seventh Amendnent) Act, 1956 abolishing Part-B
States (inter alia), all the territories which were included
in Part-B States prior to 1956 were excluded from the
Validation Act, 1913. It s, therefore, contended by the
departrment that the Validation Act did not apply to the
State of Hyderabad which was a Part-B State upto 1956. And
hence the wakfs in the present case are hit by the Privy
Counci | decision in Abdul Fata Mohammad | shak (Supra).
However, the Privy Council decision in Abdul Fata
Mohamad | shak (supra) can be taken to have interpreted
Mohamedan Law as applicable in British India. The
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Validation Act, 1913 nerely restored the |aw of the Shari at
whi ch had been disturbed by the Privy Council judgnent.
Hyder abad, which was outside British India, nmust be
consi dered as continuing to be governed by the principles of
Mohamedan Law as understood by the accepted authorities on
the subject. Non- applicability of the Missal man Wakf
Validation Act, 1913 to the State of Hyderabad w Il not
af fect wakfs-alal-aulad created in the State of Hyderabad
which are valid under the accepted principles of Mohammedan
Law.

In fact, the Hyderabad H gh Court in 1955, referred to
and applied the general principles of Mhamedan Law to
declare a wakf invalid. In the case of Salah v. Husain and
Os. (AR 1955 Hyderabad 229), one Sal ah Bin Ahned purported
to create a wakf-alal-aulad with hinself as nutawalli.

After his death his sons were to be nutwallis and
thereafter his grandsons. There was no dedication to the
poor. Dealing w'th the position under the Mohamedan Law,
the H gh 'Court of ~Hyderabad referred to the difference of
opi nion. 'between the disciples of Abu Hanif viz. [Imm
Mohammad and Abu Yusuf. Wile I'nam Mohanmmed was of the view
that without dedication to the poor, the wakf was invalid,
Abu Yusuf was said to be of the view that such a dedication
was inplicit in the wakf. The Court held that there was no
clear authority that the view of Abu Yusuf differed from
that of |mam Mohamad on this point. On the principles of
Mohanmmedan Law t he wakf, in the absence of dedication to the
poor, was invalid.

Al'though the H gh Court referred, inter alia, to the
Privy Council decision in Abdul Fata Mhanmmad | shak (supra),
and the Mussal man Wakf - Validation Acts 1913 and 1930 which
applied only to British India, it appears to have accepted
the submission that the Court was obliged to apply the
original principles of Mhanmedan  Law.in as nuch as H E H
the Nizam in the Charter granted to the H gh Court directed
that in cases where the parties were Muslins the case would
be governed by Sharai-Shariff. The H gh Court held t he wakf
to be invalid under Mohamedan Law.

O course, in the case before it, both under the 'l aw as
declared by the Privy Council as also the dictum of |Imam
Mohamad (said to be no different fromthat of Abu Yusuf on
this issue) the wakf was invalid. But the High Court, in the
light of its Charter also took the assistance of Mdhammedan
Law as laid down by Islanic authorities in deciding the
i ssue.

In the light of the principles of Mohamredan Law as set
out earlier, the two trusts created in 1953.in the present
case are valid wakfs. The wakif-settlor made a dedication in
perpetuity of the subject matter of these trusts for
pur poses which are considered pious under Islamc Law. The
properties, therefore, ceased to be the properties of the
settlor on the creation of the wakfs in 1953. Wen the
settlor died in 1967, they could not form a part of his
estate - the settlor having divested hinself of these
properties fourteen years prior to his death.

The appel | ant has al so pointed out that during the life
time of the settlor, the incone-tax authorities had accepted
the validity of the wakfs and had not treated the inconme of
the wakfs as the incone of the settlor.

In the present case, therefore, the beneficial interest
created in favour of Calia Kul sumand Anwar Begumis a valid
creation of trust which is not affected by Sections 13 and
14 of the Transfer of Property Act. As a result the settlor
had di vested hinself of these properties during his lifetine
for the benefit of his grand daughter Oolia Kul sum and his
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daughter-in-law Anwar Begum and thereafter for their
descendants and then for the holy shrine at Khum On the
date of his death the Settlor did not have any interest in
the properties nor had he reserved any interest to hinself
under these trusts. Hence, for the purposes of Estate Duty,
the deceased cannot be considered as having any interest in
the trust property which passed on his death. The properties
which constituted the subject natter of the two trusts,
therefore, cannot be included in the estate of the deceased
Sir Mr Osman Ali Khan, the N zamof Hyderabad for the
pur poses of estate duty.

In the prem ses, the judgnent and order of the High
Court are set aside and the two questions are answered in
the negative and in favour of the appellant. The appeals are
accordingly allowed wi th costs.




