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ACT:

Indian Income-tax Act 1922, s. 18A(3)--Wrd ’'assessed in
section whether confined to regul ar assessnent or includes
provi si onal assessnent - Rel evance of correspondi ng provision
in Indian Income Tax Act 1961 for construing-earlier Act.

HEADNOTE:

The respondents flied returns for the  year 1953-54 and
they were provisionally assessed on 14-10-1954, and regul ar
assessnent was. nmade on 27-2-58. For the next f our
succeeding years the respondents filed returns, and for al
the years the regul ar assessnments under s. 23 of the Incone
Tax Act, 1922 were nmade after 27-2-58. SinCe no /estimate
of the tax payable on their inconme as required by s. 18A was
seat nor the i n advance paid, the Income Tax Oficer while
assessing themunder s. 23 held that they were liable to pay
interest wunder s. 18A(8) and in addition he applied the
provisions of s. 18A(9)(b) and inposed a penalty for
each year of assessment by virtue of s. 28 read wth s.
18A(9) (b). The respondents preferred appeals to t he
Appel | ate Assi stant Comm ssioner on the ground that the |evy
of interest and penalty 'was unauthorised. The appeals were
di sm ssed, and the respondents went :in revision, which was
al so dism ssed. Thereupon, the respondents filed wit
petitions in the Hgh Court to quash the order and
succeeded. The High Court held that s. 18(3) of the Act did
not apply to the facts of the case as there had  been a
provi si onal assessnent under s. 23B of the Act in 1954. In
appeals to this Court, by the Revenue the question for
consi derati on was whether the expression "any person who has
not hitherto been assessed" in s. 18A(3) of the Indian
| ncome- Tax Act, 1922 after the all Income Tax Arendrment Act
67 of 1949 should be interpreted so as to "include a person
who has only been provisionally assessed under s. 23B |, of
that Act.

HELD : --The appeals nmust be dism ssed. Even when the tax is
provisionally assessed, there necessarily has to be a
determ nation of the total inconme of the assessee. The only
difference is that under section 23 the total incone is
deternmined after the Income Tax Oficer has satisfied
hinself fully about the correctness of the return fled by
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taking steps, if necessary, under sections 22(4) and 23(2)
of the Act. |In the case of a provisional assessnent under

section 23B. of the Act, the powers under sections 22(4) and
23(2) of the Act are not to be exercised and the Inconme Tax
Oficer has to deternine the tax on the basis of the return
filed by the assessee after taking into consideration the
accounts and docunments available, if any, and after giving

effect to certain allowances and | osses. In other words,
what the Incone Tax Oficer has to do is to assess
provisionally the total incone of the assessee and

thereafter he has to determ ne the tax payable on the basis
of that provisionally assessed incone. [731 A-D

It is inportant to notice that in section 18A(1) the
expression "assessed" is used w thout any qualification or
restriction as to whether the assessnent should be a regul ar
assessnent or any other type of assessnent
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under the Act. It is-also manifest that in section 18A sub-
section (5) the two expressions "provisional assessnent” and
“regul ar assessment " are expressly nent i oned. The

expression_ "regul ar assessnent” is also repeatedly used in
s. 18A, sub. s. 6, 7,8 and 9. There is therefore, no
warrant for restricting the neaning of the word "assessed"
in section 18A(1) so as to include only a "regular
assessnment” under section 23 of the Act. There is no reason
why Parliament did not add the word "regularly" in the sub-
section so as to qualify the word "assessed". Since there
is no such qualification, the word "assessed" in section
18A(3) should be read in its ordinary sense as including
every kind of assessment including a provisional assessment
under section 23B of the Act. [732 A-C

There is nothing in the 1961 Act to suggest that Parlianment
i ntended to explain the nmeaning or clear up doubts about the
nmeaning of the word "assessee" in section 18A(3) 'of the
earlier Act. CGeneral ly speaki ng a subsequent Act of
Parliament affords no useful guide to the meaning of anot her
Act which cane into existence. before the |ater one was ever
franed. Under special circunstances, the | aw does however
adnmt of a subsequent Act to be resorted to for this purpose
but the conditions under which the later Act may be resorted
for the interpretation of the earlier Act are strict; both
must be | aws on the sanme subject and the part of the earlier
Act which it is sought to construe nust be anbiguous and
capabl e of different nmeanings. [733 F-H

Ki rkness (Inspector of Taxes) v. John Hudson & Co. Ltd.,
[1955] A C. 696; In re MacManasway, [1951] A'C. 161 and
Inl and Revenue Conmi ssioners v. Dowdall, O Mahonay & Co.
Ltd., [1952] A . C 4431, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 314 to 322
of 1966

Appeal s by special |eave fromthe judgnent and order dated
April 25, 1963 of the Allahabad Hi gh Court in Specia
Appeal s Nos. 662, 663, 679, 664, 665, 667, 666, 669 and 671
of 1962 respectively.

S.K. Aiyer and R N. Sachthey, for the appellant (in all the
appeal s. )

J.P. Goyal, Sobhag Mal Jain and P.N. Pachauri, for the
respondents (in all the appeals ).

The Judgnent of the Court was delivered by

Ramaswam , J. In these appeals which have been heard
toget her a common question of |aw arises for determ nation,
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that is, whether the. expression "any person who has not
hitherto been assessed" in section 18A(3) of the Incone Tax
Act, 1922 (hereinafter called the Act) after the Incone Tax
Amendnment  Act (Act 67 of 1949) should be interpreted so as
to include a person who has only been provisionally assessed
under section 23B of that Act.

The respondents in these appeals are four persons--Mn
Ram Jagnohan, Kishandas, Bhagirathnal--partners of Shri
726

Ki shan Das, DhankUtti, Kanpur. They were nenbers of a joint
Hi ndu farmly carrying on business until they became divided
in the mddle of assessment year 1953-54. Thereafter they
were carrying on the business in partnership. For the year
1953-54, the firmsubmitted a return showing loss. But in
the next succeeding year 1954-55 it disclosed a profit and
submitted a return. Al the four partners filed returns
individually on 27-9-1954 and they were provisionally
assessed on their returns on 14-10-1954. But the regular
assessnment was nade for this year only on 27-2-1958.
The ,firmcontinued to nmake profits.in the subsequent vyears
1955-56, 1956-57, 1957-58 and 1958-59 and the partners filed
returns for their incone for each of these years and were
regul arly assessed for these years under s. 23 someti me
after 27-2-1958. The assessnent order for 1958-59 was in
fact made on 19-2-1959. It is not disputed that none of the
four partners sent any estimate of the tax payable on their
inconme as required by section 18A of the Income Tax Act,
1922 or pay the tax in advance. Therefore, the Income Tax
O ficer, Kanpur while assessing them under section 23 of the
Act held that they were |liable to pay interest under section
18A(8) and determ ned the anpunt payable by each in respect
of each of the years on the basis of the incone found
taxable in the regular assessnent. |n addition, he applied
the provisions of section 18A(9)(b) and inposed a | penalty
for each year of assessnent by virtue of section 28 read
with section 18A(9) (b) of the Act. The four partners
preferred appeals to the Appellate Assistant Conmi ssioner on
the ground that the levy of ‘interest and penalty was
unaut hori sed. But the appeals were dism ssed. The partners
applied in revision to the Conmm ssioner of |ncome Tax under
section 33A(2), but the revision appl i cations were
di sm ssed. The respondents thereafter noved the Allahabad
Hi gh Court for grant of a wit to quash the orders of the
| ncone Tax Oficer and of the Appel | ate Assi stant
Conmi ssioner in appeal. The applications. for wit~ were
all owed by M. Justice S.C. Manchanda who hel d that ~ section
18A(3) could not apply to the facts of the case as there had
been a provisional assessment under section 23B in the  year
1954, Against the decision of the Single Judge the
appel l ants preferred appeals before the D vision Bench
These appeals were dismi ssed by a conmon judgnment - of the
Al'l ahabad High Court dated 25th March, 1963. The present
appeal s are brought to this Court by special |eave from the
judgrment of the Allahabad Hi gh Court dated 25th March, 1963
in the batch of appeals affirmng the judgnment of the Single
Judge dated 25th May, 1956 in CWM No. 1591 of. 1962 and
the connected wit applications.

It is necessary at this stage to set out the provisions of
seetions 18A, 23 and 23B of the Income Tax Act, 1922 as they
stood at the material tinme:
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"18A (1) (a). In the case of income in respect of which
provision is not nmade under section 18 for deduction of
income-tax at the tinme of payment, the Incone Tax O ficer
may, on or after the 1st day of April in any financial year
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by order in witing, require an assessee to pay quarterly to
the credit of the Central Governnent on the 15th day of
June, 15th day of Septenber, 15th day of Decenber and 15th
day of March in that year, respectively, an anpbunt equa
to onequarter of the income-tax and super-tax payable on so
much of such incone as is included in his total incone of
the latest previous year in respect of which he has been
assessed, if that total income exceeded the maxi num anount
not chargeable to tax in his case by two thousand five
hundred rupees. Such inconme-tax and super-tax shall be
calculated at the rates in force for the financial year in
which he is required to pay the tax, and shall bear to the
total anount of incone-tax and super-tax so calculated on
the said total incone the same preparation as the anmount of
such inclusions bears to his total income or, in cases where
under the provisions of sub-section (1) of section 17 both
incone-tax and super-tax are chargeable with reference to
the total worldincone, shall bear to the total anmpunt of
i ncome. tax and super-tax whi ch woul d have been payable on
his total ~world inconme of the said previous year had it
been. his total income the same proportion as the anount of
such inclusions bears to his total world incone.
(2)
(3) Any person who has not hitherto been assessed shall
before the 15th day of ‘March in each financial year, if his
total income of the period which could be the previous year
for an assessnent for the. financial. year next following is
likely to exceed the maxi mum amount- not chargeable to tax in
his case by two thousand five hundred rupees, send to the
Income Tax O ficer an estimte of the tax payabl e by himon
that part of his income to which the provisions of section
18 do not apply of the said previous year calculated in the
manner laid down in sub-section (1), and shall ‘'pay the
amount, on such of the dates specified in that subsections
as have not expired, by installments which may be revised
according to the proviso to sub-section (2).
(4)
(5)
Sup. C.1/68--16
728
(6) Where in any year an assessee has paid tax
under sub-section (2) or sub-section (3) on
the basis his own estinmate, and the tax so
paid is less than eighty per cent of the tax
det er mi ned on the basis of the regul ar
assessnment, so far as such tax relates to
income to which the provisions of section 18
do., not apply and so far as it is not due to
variations in the rates of tax made by the
Fi nance Act enacted for the year for which the
regul ar assessnment is nmade, sinple interest at
the rate of Six per cent per annumfromthe 1
st day of January in the financial year in
which the tax was paid up to the date of the
Said regular assessnent shall be payable by
the assessee upon the ampbunt by which the tax
so paid falls short of the said eighty per
cent.
(7)
(8) Were on making the regular assessnent,
the Income Tax O ficer finds that no paynent
of tax has been nmade in accordance wth the
foregoi ng provisions of this section, interest
calculated in the manner laid down in sub-
section (6) shall be added to the tax as
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det er m ned on the basis of the regul ar
assessnent.

(9 ) If the Income Tax Oficer, in the course
of any proceedings in connection wth the
regul ar assessnent, is satisfied that any
assessee-

(a) has furnished under sub-section (2) of
subsection (3 ) estimates, of the tax payable
by hi m whi ch he knew or had reason to believe
to be untrue, or

(b) has wthout reasonable cause failed to
conmply with the provisions. of sub-section
(3), the assessee shall be deened, in the case
referred to in cl ause (a), to have
del i berately furnished inaccurate particulars
of his - incone, and in the case referred to in
clause (b) to have failed to furnish the
return of his total incone; and the provisions

of section 28, so far as nay ; be, shall apply
accordi ngly.
23. (1) If the Incone Tax Oficer is

satisfied "without requiring the presence of
the assessee or the production by himof any
evi dence that a return made under section 22
is correct and conplete, he shall assess the
total /income of the assessee, and shal
det erm ne the sum payable by himon. the basis
of such return.

(2) If the Incone Tax Officer is not satisfied
wi thout requiring the presence of the person
who made the return or the production of
evidence that a return made under section 22
is correct and conplete, he shall serve on
such person a notice either to attend at the
Income Tax Oficer’s Ofice or to produce, or
to cause to be there produced, any evidence on
whi ch such person nmay rely in support of the
return..

(3 ) On the day specified in the notice issued
under sub-section (2), or as soon -afterwards
as may be, the Income Tax Oficer, after
hearing such evidence as such person my
produce and such O her evidence as the |ncone
Tax O ficer may require, on specified points
shall, by an order in witing, assess the
total income of the assessee and determ ne the
sum payable by himon the basis of such
assessnent.

(4) If any person fails to make the return
required by any notice given under sub-section
(2) of section 22 and has not nmade a return or
a revised return under sub-section (3) of the
same section or fails to comply with all the
terns of a notice i Ssued under sub-section (4)
of the sane section or, having nade a return

fails to conply with all the terns of a notice
i ssued under sub-section (2) of this

section, the Incone Tax Oficer shall nake the
assessment to the best of his judgnment and
determ ne the sum payable by the assessee on
the basis of such assessnent and, in the case
of afirm nmay refuse to register it or nmay
cancel its registration if it 1is already
regi stered.
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23B (1) The Income Tax O ficer nmay, at any
time after the receipt of a return nmade under
section 22 proceed to nmake in a summary
manner, a provisional assessment of the tax
payabl e by the assessee, on the basis of his
return and the accounts and documents, if any,
acconpanying it, after giving due effect to
(i) the allowance referred to in paragraph (b)
of the proviso to clause (vi) of sub-section
(2) of section 10, and (ii) any loss carried
forward under sub-section (2) of section 24.
(2) A partner of a firm may be provisionally
assessed under sub-section ( 1) in respect
of his share in the firms income, profits and
gains; if its return has been received,
although the return of the parroter hinself
may not have been received,
730
(3) Afirmmy be provisionally assessed under
sub-section (1) as if it were an unregistered
firm unlessthe firmfulfils such conditions
as the Central Governnment may, by notification
in the official Gazette, specify in that
behal f.
(4) There shall be no right of appeal against
a provisional assessnent’ nade under sub-
section (1).
(5) ‘For the avoidance of doubt, it is hereby
decl ared that the provisions of « section 45
(except  the first proviso) and section 46
apply in-relation to any tax payable in
pursuance of a provisional assessnent nade
under sub-section (1) as if it were a regular
assessnent nade under section 23.
(6) Incone-tax paid or deened to have been
paid wunder section 18 or section  18A in
respect of any incone provisionally /assessed
under sub-section (1), shall be deened to have
been paid towards the provisional assessment.
(7) After a regular assessnment -has been made
under section 23, any anount paid or deened to
have been pai d t owar ds a provi si-ona
assessment nmade under sub-section (1), shall
be deened to have been paid towards -the
regul ar assessnent; and where the anmount paid
or deened to have been paid towards the
provi sional assessment, exceeds the anount
payabl e under the regular assessnent,. the
excess shall be refunded to the assessee.
( 8 ) Nothing done or deferred by reason or
i n consequence of any provisional assessnent
made under this section shall prejudice the
determ nation on the nerits, of any \issue
which rmay arise in the course of the regular
assessnent under section 23".
It was argued on behalf of the appellants that a nere
provi si onal assessnent under section 23B of the Act will not
satisfy the requirenents of section 18A(1) of the Act
because the |anguage of section 18A(1) shows that the
provi sions of that subsection only apply when the ampbunt of
tax to be deposited in advance is determ ned on the basis of
the assessee’s total inconme of previous year to which he has
been assessed. It was contended that in the case of a
provi sional assessment under section 23B of the Act, there
is no computation of the total incone of the previous year
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and that under section 23B of the Act all that is done is to
determ ne provisionally the inconme-tax payable on the
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basis of the return filed without properly going through the
process of assessing the total taxable incone. It is not
possible to accept this argunment because even when the tax
is provisionally assessed, there necessarily has to be a
determ nation of the total inconme of the assessee. The only
difference is that under section 23 the total inconme is
deternmined after the Income Tax Oficer has satisfied
hinself fully about the correctness of the return flied by
taking steps, if necessary, under sections 22(4) and 23(2)
of the Act. |In the case of a provisional assessnent under
section 23B of the Act, the powers under sections 22(4) and
23(2) of the Act are not to be exercised and the |Income Tax
Oficer has to determne the tax on the basis of the return
filed by the assessee after taking into consideration the
accounts and docunents avail able, if any, and after giving

effect to certain allowances and | osses. In other words,
what the Incone Tax Oficer has to do is to assess
provi sionally the total incone of the assessee and

thereafter he has to determ ne the tax payable on the basis
of that provisionally assessed incone.

The argunent was ~next stressed that section 18A(1l) was
introduced into the Act when section 23B did not exist at
all and consequently no inference should be drawn that the
word "assessed" used in section 18A(1l) was neant to cover a
provi sional ' assessnent under section 23B of the Act al so.
In other words, the argunment of the appellants was that when
the word "assessed" was used in-section 18A(1l) of the Act
Parlianment could not have contenplated that this word would
cover a case of provisional assessnment as no  section
relating to provisional assessnent existed in the Act at
that tine. W are wunable to accept- this argument as
correct. It should be noticed that t he Par | i ament
introduced certain anmendnents in section 18A of the Act
consequential to the introduction of section 23B of 'the Act.
There is a reference to the provisional assessnment’ nade
under section 23B in sub-section (5) of section 18A, but
Parliament took no step to restrict the nmeaning of the word
"assessed"” in. section 18A(3) so as to exclude a reference
to provisional assessnent under section 23B of the Act. | f
Parlianment contenplated that section 18A(3) should apply
only in the case of a "regular assessnent”, there was  no
reason why it did not put ’'some qualifying words or
expressions before or after the word ,"assessed" in - section
18A( 1 ). It is not possible to accept the subm ssion of
the appellants that Parlianment in fact intended to bring
about such a decision but only accidentally omtted to do
so. On the other hand, the | anguage of section 18A( 1) as
it stands, can only lead to interpretation that t he
provisions contained in it Wuld become applicable whenever
a person has been assessed whatever be the nature of the

assessment - - whet her it be a regular assessnent or a
provi si onal assessnent.
732

It is inportant to notice that in section 18A( 1 ) the
expression "assessed" is used wthout any qualification or
restriction as to whether the assessment should be a
regul ar assessnment or any other type of assessnent under the
Act . It is also manifest that in section 18A sub-section
(5) the two expressions "provisional assessnment” and
"regul ar assessnent" are expressly nentioned. The expression
"regul ar assessnent” is also repeatedly used in section 18A,
sub-section 6, 7, 8 and 9. W see, therefore, no warrant
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for restricting the nmeaning of the word "assessed" in
section 18A(1) so as to include only a "regular assessnment”
under section 23 of the Act. There is no reason why
Parliament did not add the word "regularly" in the sub-
section so as to qualify the word "assessed". Since there
is no such qualification. the word "assessed"” in section
18A(3) should be read in its ordinary sense as including
every ki nd of assessnent including a provi si ona
assessnent under section 23B of the Act.
In the last place, counsel on behalf of the appellants
referred to the |anguage of sections 210 and 212(3) of the
I ncome Tax Act, 1961 which state:
"210. Order by Inconme Tax Oficer :--(1) Were
a person has been previously assessed by way
of regul ar assessnment under this Act or under
the Indian Incone Tax Act, 1922 ( 11 of 1922
), the Income Tax O ficer may, on or after the
1st day of April in the financial vyear, by
order~ in witing, require himto pay to the
credit of the Central Government advance tax
determined in accordance with the provisions
of sections 207, 208 and 209.
(2) The notice of demand issued under section
156 i'n pursuance of such order shall specify
the /installnments in which the advance tax is
payabl e under section 211
(3) ' If, after the making of an order by the
Income Tax O ficer under this  section and
before ‘the 15th -day of. February. of the
Financial — year ~tax is paid by the assessee
under section 140-A or a regul ar assessnent or
a provisional assessnent under section 141 of
the assessee or of the registered firm of
which he is a partner is nade in respect of a
previous year |ater than that referred to in
the order of the Incone Tax Oficer, the
Income Tax O ficer ‘'may nake an amended order

gueeri ng t he assessee to pay in one
installnment on the specified date. or in equa
instal ments on the specified dates. if nore

than one, falling after the date of the
amended order, the advance tax conputed on the
basi s
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of the total income on which tax has been paid
under section 140-A or in respect of which the
regul ar assessment or, t he provi si ona
assessnment aforesai d has been nade as reduced
by the anmount, if any, paid in accordance wth
the original order
213. Estimate by assessee,-( 1) ... ....
(3 ) Any person who has not previously been
assessed by way of regular assessment  under
this Act or under the Indian Incone Tax Act,
1922 (11 of 1922) shall, before the first day
of March in each financial your, if his tota
i ncome exclusive of capital gains of the
period which would be the previous year for
the immediately follow ng assessment year is
likely to exceed the maxi mum anount not
chargeable to income-tax in his case by two
thousand five hundred rupees, send to the
I ncone Tax O ficer-
(i) an estimate of the total inconme exclusive
of capital gains of the said previous year
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(ii) an estimate of the advance tax payable by
him calculated in the manner laid down in
section 209: and shall pay such amount as
accords wth his estinmate, on such of the
dates specified in section 211 as have not
expired, Dby instalnments which may be revised
according to sub-section (2)".
The argunent was that these sections apply to a case of a
regul ar assessnent and the enactnent of these sections
shoul d be’ treated as a Parlianentary exposition of section
18A(3) of the earlier Act as referring only to a case of
regul ar assessment.\We are unable to accept this argunent as
correct. There is nothing in 1961 Act to suggest that
Parlianment intended to explain the neaning or clear up
doubt s about the neaning of the word "assessed" in section
18A(3) of the earlier Act. CGenerally speaking, a subsequent
Act of Parlianent affords no useful guide to the neaning of
anot her~ Act which cane into existence before the later one
was ever framed. Under special circunstances, the | aw does
however adm't of a subsequent Act to be resorted to for this
pur pose but the conditions under which the later Act may be
resorted for the interpretation of the wearlier Act are
strict; both nust belaws on the same subject and the part
of the earlier Act which it is sought to construe nust be
anbi guous and capabl e of different meanings. For exanple,
in Kirkness (Inspector of Taxes) v. John Hudson & Co.
Ltd. (1) it was held by the
(1) [1955] A.C. 696.
734
House of Lords that the ordinary nmeaning of the word "sale"
inmporting a consensual relation is to be attributed to the
use of it in the context of section 17(1)(a) of the Act of
1945. Since there was no anbiguity in the section, it was
not pernissible to seek guidance in its construction from
| ater Finance Acts, although it -was directed by Parlianment
to be construed as one with them At page 714 of the Report
Vi scount Sinonds states:
"l have | ooked at the later Acts to which the
Attorney General referred to in order to
satisfy nyself that they do not contain a
restrospective declaration as to the neaning
of the earlier Act. They clearly do not, and
| do not think that it has been contended that
they do. At the highest it can be said that
they may proceed upon an erroneous assunption
that the word "sold" in section 17(1)(a) of
the I ncone Tax Act, 1945, has a neaning which
I hold it has not. This may be so and, if so,
it is an excellent exanple of the proposition
to which reference was nade in the report of

the Committee of the Privy Council in In re
MacManasway(1l) and again by my noble and
| ear ned friend Lord Radcliffe in I'nl and
Revenue Conmi ssioners v. Dowdall, O Mahoney

& Co. Ltd. (2) that the beliefs or assunptions
of those who frame Acts of Parlianent cannot
make the | aw'
For the reasons expressed above, we hold that the judgnent
of the H gh Court dated 25th March, 1963 is right and these
appeal s nust be dismssed with costs. One set of hearing
f ee.
Y. P. Appeal s di sm ssed.
(1) [1951] A C. 16L (2) [1952] A C. 401.
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