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ACT:

Criminal Trial-Transactions to divert noney of |Insurance
Conpany to | osses incurred by Chairman in share specul ati on-
Chairman and Agent, if guilty of crimnal breach of trust-

Char ge, i f | egal - Conf essi on _~before I nvesti gat or, if
vol unt ary-’' Agent’ - “I'n the way of his
busi ness" - - Meani ng- Fal sification of account - Conspi racy-

Acconpl i ce- Corroboration-Indian Penal Code 1860 (XLV of
1860), ss. 120B, 409, 405, 477 A ~--Code of Crinmina
Procedure, 1898 (Act 5 of 1898), s. 233--Insurance Act, 1938
(4 of 1938), 8. 33.

HEADNOTE

Appel  ant Dal mia was the Chairman of the Board of ~ Directors
and Principal Oficer of the Bharat |nsurance conpany  and
appel | ant Chokhani its agent in Bonbay. Appel | ant Vi shnu
Prasad, nephew of Chokhani, was the nom nal owner ~ of
Bhagwati Trading Conpany but its business was entirely
conducted by Chokhani. Gurha, the other appellant, was a
Director of Bharat Union Agencies, a conpany dealing in for-
ward transactions of speculation in shares, and owned. for
all practical purposes by Dalma. This Conpany suffered
heavy | osses in its business during the period August, 1954,
to Septenmber, 1955. The prosecution case against the
appel l ants in substance was that in order to provide | funds
for the payment of those losses in due tine, they entered
into a conspiracy, along with five others, to divert the
funds of the Insurance conpany to the Union Agencies through
t he Bhagwati Trading Conpany and to cover up such
unaut hori sed transfer of funds, the various steps for such
transfer and the falsification of accounts of the |nsurance
Conpany and the Union Agencies and its allied concern and
conmtted offences wunder s. 120B read with s. 409 of the
Indian Penal Code. Dalma nade a confession before M.
Annadhanam a Chartered Accountant, who was appoi nt ed
I nvestigator under s.33(1) of the Insurance Act, 1938, which
was as follows: -

"I have msappropriated securities of the order of Rs.
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2,20,00,000 of the Bharat Instirance Conpany Ltd. |  have
| ost this noney in speculation.”

254

"At any «cost, | want to pay full amount by requesting by
relatives or nyself in the interest of the policy hol ders".
The prosecution primarily depended upon the evidence of
Raghunath Rai, the Secretary-cum Accountant of the Insurance
Conpany, and it was contended on behalf of the appellants
that he was an acconpli ce.

The Sessions judge convicted all the appellants under s.
120B read with s. 409 of the Indian Penal Code, and further
convi cted Dal m a and Chokhani for substantive offences under
s. 409, Chokhani under s. 477A read with s. 110 and Gurha
under s. 477A of the |Indian Penal Code. He however
acquitted the others.

The High Court in substance agreed with the findings of the
Sessions judge, except- that ~it did not rely on t he
conf ession of Dalm a.

Hel d, that the Del hi Court had jurisdiction to try Chokhan
for the offence under s. 409 of the Indian Penal Code,
conmitted beyond its jurisdiction  in pursuance of the
all eged conspiracy with which he and the other co-accused
wer e char ged.

Purushottam Das Dal mia v. State of Wst Bengal, [1962] 2 S.
C. R 101, foll owed.

The charge agai nst Dal mi a under s. 409 of the Indian Pena
Code was not hit by s. 233 of the Code of Crinina

Pr ocedure. The charge framed was not for ‘four distinct
offences. It was really with respect to one of fence though
the node of conmitting it was not precisely stated. Any

objection as to the vagueness of the charge on the score
could not invalidate the trial since no prejudice had been
caused to the accused nor any contention raised to that
effect.
The word property used in s. 405 of the Indian Penal @ Code
could not be confined to novabl e property since the  section
itself did not so qualify it. The word 'property’ was much
wi der than the expression In-lovable property’ defined in s.
22 of the Code. The question whether a particular offence
could be conmitted in respect of any property depended not
on the meaning of the word ’property’  but on whether that
property could be subjected to that offence. " Property’ in
a particular section could, therefore, nean only such kind
of property with respect to which that offence could  be
commtted, The funds of the Bharat |nsurance Conpany
referred to in the charge anbunted to property w thin the
meani ng of s. 405 of the Indian Penal Code.

255
Reg. G rdhar Dharandas (1869) 6 Bom High C. Rep. (Crown
Cases) 33, and Jugdown Sinha v. Queen Enpress (1895) 1. L.
R 23 Cal. 372, disapproved.
Emperor v. Bishan Prasad, (1914 |.L.R 37 AIl. 128,
Ram Chand Gurvala v. King Enperor A. 1. R 1926 Lah. 385,
Manchersha Ardeshir v. Ismail Ibrahim (1935) I.L.R 60 Bom
706, Daud Khan v. Enperor A |I. R 1925 All. 672 and The
Delhi doth and General MIIs Co. Ltd. v. Harnam Singh
[1955] 2 S. C. R 402, referred to.
The rel evant articles and bye-laws of the |Insurance Conpany
and the resolutions passed by its Board of Directors
established that both Dalm a and Chokhani were entrusted
with domnion over the funds of the conpany in the Banks
within the neaning of s. 409 of the Indian Penal Code.
Peopl es Bank v. Harkishan Lal, A 1. R 1936 Lah. 408, G E,
Ry. Co. v. Turner, L. R (1872) 8 Ch. App. 149 and Re.
Forest of Dean Etc. Co., L. R (1878) 10 Ch. D. 450 refer-
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red to.

The offence of Crimnal breach of trust could be comitted
by Chokhani even though he al one could not operate the Bank
account and could do so jointly with another. Bi ndeshwari v.
King Emperor (1947) |.L.R 26 Pat. 703, held inapplicable.
Nrigendro Lall Chatterjee v. Okhoy Coomar Shaw, (1874) (Cr
Rul i ngs) 59 and Emperor v. Jagannath Ragunat hdas, (1931) 33
Bom L. R 1518, referred to.

The expression 'in the way of business as agent’ occurring
in s. 409 of the Indian Penal Code neant that the property
must have been entrusted to such agent in the ordinary
course of his duty or habitual occupation or profession or
trade. He should get the entrustnent or dominion in his
capacity as agent and the requirenents of the section would
be satisfied if the person was an agent of another and that
person entrusted himw th the property or with dom ni on over
the property in the course of his duties as an agent. A
person m ght be an agent of another for sonme purpose and if
he was entrusted with property not in connection with that
pur pose but for another purpose, that would not be
entrustnent wi-thin the neaning of s. 409 of the Code.
Mahumar akal age Edward Andrew Cooray v. Queen. [1953] A C.
407 and Reg. v. Portugal, [1885] 16 Q B. D 487, considered.
256

Bot h Dal m a and Chokhani were agents of the Bharat |nsurance
Conpany within the nmeaning of s. 409 of the Code.

Gul ab Singh v. Punjab Zam ndara Bank, A 1. R 1942 Lah. 47,
referred to.

Raghunat h Rai was 'not an acconplice as he did not
participate in the comm ssion of tile actual crine charged
against the accused. An acconplice nust~ be -a particeps
crimnal, except where he was a receiver of stolen property
or an acconplice in a previous sinilar offence commtted by
the accused when evidence of the accused having conmitted
crimes of identical type on other occasions was adnissible
to prove the systemand intent of the accused committing the
of f ence charged.

Davies v. Director of Public Prosecutions, [1954] '‘A.C. 378
referred to.

Chokhani was a servant of the Insurance Conpany within the
nmeani ng of s. 477A of the Indian Penal Code. He was a paid
Agent of the conpany and as such was its servant even though
he was a full-time servant of the Bharat Uni on Agencies.
Each transaction to neet the | osses of the United Agencies,
was not an independent conspiracy by itself. There was
identity of nethod in all the transactions and they nust be
held to originate fromthe one and sane conspiracy.

Since the confession made by Dalm a had not been shown to
have been made under any threat or inducerment or promse
from a person in authority, it could not be anything but
voluntary even though it might have been nade  for the
purpose of screening the scheme of the conspiracy and the
Hi gh Court was in error in holding that it was otherw se.

A person appointed an Investigator under s. 33(1) of the
Insurance Act did not ipso facto beconme a public servant
wi thin the neaning of s. 21, Ninth, of the Indian Pena
Code and s. 176 of the Indian Penal Code could have no
application to an exam nation held under s. 33(3) of the
Act .

The confession of Dalma was not hit by Art. 20(3) of the
Constitution since it was not made by himat a tine when he
was accused of an of fence.

State of Bonbay v. Kathi Kalu Oghad, R [1962] 3 S.C R 10,
referred to.

The expression 'with intent to defraud” in s. 477A of the
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I ndi an Penal Code did not mean intention to defraud soneone
in the future and could relate to an attenpt to cover up
what had al ready happened.

257
Enperor v. Ragho Ram |. L. R (1933) 55 All. 783, approved,

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Crimnal Del hi Appeal Nos.
7 to 9 of 1961.

Appeal s by special |eave fromthe judgnent and order dated
January 2, 1961, of the Punjab Hi gh Court (Circuit Bench) at
Delhi in Crimnal Appeals Nos. 464-C, 465-C and 463--D of
1959.

Dingle Foot, DD R Prem S. M Sikri, G H Jauhari and A N
Coyal, for the appellant-(in Cr.. A No. 7 of 61).

R L. Kohli and A. N Coyal, for the appellant (in C. A
No. 8 of 1961).

Prem Nath ~Chadha, Madan Gopal CGupta and R Choudhri, for
appel lant-No. 2 (in C. A No. 9 of 1961).

C. K. Daphtary, Solicitor Ceneral of India, R L. Meht a
and R H. Dhebar, for the respondents.

1962. April 5. The Judgment of the Court was delivered by
RAGHUBAR DAYAL, J.-These three appeals are by speci a
| eave. Appeal No. 7 of 1961 is by R K. Dal ma. Appea
No. 8 of 1961 is by R P. Gurha. Appeal No. 9-of 1961 is by
G L. Chokhani and Vishnu Prasad. All' the appellants were
convicted of the offence under si 120 read wth s.409
I.P.C., and all of them except Vishnu Prasad, were also
convicted of certain offences arising out of the overt acts
conmitted by them Dal mia and Chokhani were convicted under
s. 409 |.P.C. Chokhani was al so convicted under s. 477A read

with s. 110, I. P. C GQurha was convicted under s.. 477A
. P. C

To appreciate the case against the appellants, we may first
state generally the facts leading to the case. Bhar at
I nsui rance Conpany was i ncor por ated

258

in 1896. In 1936, Dalm a purchased certain shares ~of the
conpany and becane a Director and Chairman of the conpany.
He resigned fromthese offices in 1942 and  was succeeded
by his brother J. Dal m a. The head office of the ~Bharat
| nsurance Conpany was shifted from Lahore to 10, Daryaganj,
Delhi. in 1947. Dalmia was co-opted a Director on - March
1.0, 1949 and was again el ected Chairman of the company on
March 19, 1949 when his brother J. Dal m a resigned.

R L. Chordia, a relation of Dalma and principal Oficer
of the Insurance Conpany, was appoi nted Managi ng Director on
February 27, 1950. Dalma was appointed Principal ~Oficer
of the conpany with effect from August 20, 1954. He
remai ned the Chairman and Principal Oficer of the Conpany
till September 22, 1955. The period of crimnal conspiracy
charged against the appellant is from August 1954 to
Septenber 1955. Dalma was therefore, during the relevant
peri od, both Chairnman and Principal Oficer of the Insurance
Conmpany.

During this relevant period, this company had its current
account in the Chartered Bank of India, Australia and China
Ltd. (hereinafter called the Chartered Bank) at Bombay. The
Conpany also had an account with this bank for the safe
custody of its securities the conpany also had a separate
current account with the Punjab National Bank, Bomnbay.

At Delhi, where the head office was, the conmpany had an
account for the safe custody of securities with the Inperia
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Bank of India, New Del hi.

Exhi bit P-785 consists of the Menorandum of Association and
the Articles of Association of the Bharat |nsurance Conpany.
Articles 116 and 117 deal with the powers of the Directors.
Exhibit P-786 is said to be the original Byel aws passed by
the Directors on Septenber 8, 1951

259
The pages are signed by K L. Gupta, who was the GCenera
Manager of the conmpany during, the rel evant period, and not
by Dalma the Chairman, as De should have been the case in
view of the resolution dated May 8, 1951. The genui neness
of this docunent is not, however, adnmtted.
Exhi bits P-15 and P-897 are said to be copies of these Bye-
| aws which were sent to Shri K Annadhanam (Chartered
Account ant, appointed by the CGover nirent of I ndi a on
Sept enber 19, 1955, to investigate into the affairs of the
Bharat |Insurance ~Company under s. 33(1) of the Insurance
Act) and to the Inperial Bank of India, Now Delhi,
respectively, ~and the evidence about their genuineness is
guest i oned.
Bye-law 12 deals with the powers of the Chairman. Cl ause
(b)) thereof enpowers the Chairman to grant | oans to persons
with or wthout security, but from August 30, 1954, the
power was restricted to grant of |oans on nortgages. C ause
(e) enmpowers the Chairman to negotiate transfer buy and sel
CGovernment Securities and to pledge, indorse, wthdraw or
ot herwi se deal with them
On January 31, 1951, 'the Board of Directors of the |Insurance
Conpany passed resolutions to the following effect : (1) To
open an account in the Chartered Bank at Bonbay. (2) To
aut hori se Chokhani to operate on the account . of the
I nsurance Conpany. (3) To for the keeping of the Governnent
securities had by the conpany, in safe custody, wth the
Chartered Bank. (4) To instruct the Bank to accept
institutions wth regard to wthdrawal from Chokhani and
Chor di a.
On the sane day, Dalm a and Chordi'a nade an application for
the opening of the account at Bonbay with the result that
Current Account No. 1120 was opened. On the sane day
Chokhani was appoi nted Agent of the conpany at Bonbay.
260
He was its agent during the relevant period. From 1951 to
1953, Chokhani al one operated’ on that account. On _Cctober
1, 1953, the Board of Directors directed that the current
account of the conmpany with the Chartered Bank, Bonbay, be
operated jointly by Chokhani and Raghunath Rai, P. W 4.
Ragbunath Rai, joined the conpany in 1921 as a C erk, became
Chi ef Accountant in 1940 and Secretary-cum Chi ef  Account ant
of the conpany from August 17, 1954.
The nodus operandi of the joint operation of the bank
account by Chokhani and Raghunath Rai anmpunted, in_ practice
to Chokbani’s operating that account al one. Chokbani. used
to get a nunmber of blank cheques signed by Raghunath Rai,
who worked at Del hi. Chokhani signed those cheques  when
actually issued. In order to have signed cheques in
possessi on whenever needed, two cheque books were used.
When the signed cheques were nearing depletion in one cheque
book, Chokhani woul d send the other cheque book to Raghunath
Rai for signing again a nunmber of cheques. Thus Raghunath
Rai did not actually know when and to whom and for what
amount the cheques would be actually issued and therefore,
so far as the conpany was concerned, the real operation of
its banking account was done by Chokhani alone. This system
led to the wuse of the conpany’s funds for unauthorized
pur poses.
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Chokhani used to purchase and sell securities on behalf of
the conpany at Bonbay. Mst of the securities were sent to
Del hi and kept with the Inperial Bank of India there. The
other securities remained at Bonmbay and were kept with the

Chartered Bank. Sonetimes securities were kept with the
Reserve Bank of India and inscribed stock was obtained
i nst ead. The presence, of the inscribed stock was a

guarantee that the securities were, in the Bank

261

Chokhani was not enpowered by any resolution of the Board of
Directors to purchase and sell securities. According to the
prosecution, he purchased and sold securities wunder the
instructions of Dalma. Dalma and Chokhani state that
Dal mMma had authorised Chokhani in general to purchase and
sell securities and that it was in pursuance of such
aut hori sation that Chokhani on his own purchased and sold
securities wthout any further reference to Dalma or
further instructions fromDal m a

The transactions which have given rise to the present
pr oceedi ngs- agai nst the appellants consisted of purchase of
securities for this conpany and sale of’ the securities
which the company held. The transactions were conducted
through recognised brokers and ostensibly were nor ma
transactions. The m sappropriation of funds of the conpany
arose in this way. Chokhani entered into a transaction of
purchase of securities with a broker. The  broker entered
into a transaction of purchase of the sanme securities froma
conpany named Bhagwati Tradi ng Conmpany whi ch was owned by
Vi shnu Prasad, appellant, nephew of Chokhani and aged about
19 years in 1954. The entire business for Bhagwati Trading
Conpany was really conducted by Chokhani. The securities
purchased were not delivered by the brokers to Chokhani. It
is said that Chokhani instructed the brokers that he would
have the securities from Bhagwati  Trading, Conpany. The
fact, however, Chokhani however-was that Bhagwati @ Trading
Conpany did not deliver the securities. Chokhani | however
i ssued cheques in paynent of the purchase price of the
securities to Bhagwati Tradi ng Conpany. Thus, the amount of
the cheques was paid out of the conpany’s funds without any
gain to it.

The sale transactions consisted in the sale of the
securities held or supposed to be held by the conpany to a
broker and the price obtained from

262

the sale was wunutilised in purchasing formally further
securities which were not received: The purchase transaction
foll owed the same pattern, viz., Chokhani purchased for the
conpany from a broker, the broker purchased the  same
securities fromBhagwati Tradi ng Conpany and the delivery of
the securities was agreed to be given by Bhagwati ~ Tradi ng

Conpany to Chokhani. Bhagwati Tradi ng Conpany -did not
deliver the securities but received the price from the
I nsurance Company. |In a few cases, securities so purchased

and not received were received |ater when fresh genuine
purchase of simlar securities took place fromthe funds  of
the Bharat Union Agencies or Bhagwati Trading Conpany.
These securities were got endorsed in favour of t he
I nsurance Conpany.

The funds of the company, ostensibly spent on the purchase
of securities, ultimately reached anot her company the Bhar at
Uni on Agenci es.

Bharat Uni on Agencies ( hereinafter referred to as the Union
Agenci es) was a conpany which dealt in speculation in shares
and, according to the prosecution was practically owned by
Dal ma who held its shares either in his own nanes or in the
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nanes of persons or firms connected with him The Uni on
Agenci es suffered Icsses in the relevant period from August
1954 to Septenber, 1955. The prosecution case is that to
provide funds for the paynent of these |osses at the due
time, the accused persons entered into the conspiracy for
the diversion of the funds of the Insurance Conpany to the
Union Agencies. To cover up this unauthorised transfer of
funds, the various steps for the transfer of funds from one
conpany to the other and the falsification of accounts of
the I nsurance Conpany and the Union Agencies took place and
this conduct of the accused gave rise to the various
of fences they were charged Wth and convicted of.

263

The real nature of the sale and’ purchase transactions of
the securities did not cone to the notice of the head office
of the Insurance Company at Del hi as Chokhani conmmuni cated
to the head office the contracts of sale and purchase with
the brokers’ statenents of accounts, with a covering letter
stating the purchase of securities fromthe brokers, wthout
nentioning “that ~the securities had not been actual ly
received —or that the cheques in paynment of the purchase
price were issued to Bhagwati ~Tradi ng Conpany and not to the
br okers.

Raghunat h Rai, the Secretary-cum Accountant of the Insurance
Conpany, on getting the advice about the purchase of
securities used to inquire fromDal ma about the transaction
and wused to get the reply that Chokhani- had purchased them
under Dal ma’s i nstructions. Thereafter, t he usua
procedure in making the entries wi th respect to the purchase
of securities was followed in the office and ultimately the
purchase of securities used to be confirned at the neeting
of the Board of Directors. It is saidthat the matter was
put up in the nmeeting with an office note which ‘recorded
that the purchase was wunder the instructions of t he
Chai r man. Dal mi a however, denies that Raghunath Rai | ever
approached him for the confirmation or approval  of the
purchase transaction and that he told himthat the /purchase
transaction was entered into under his instructions.

The firm of Khanna and Annadhanam - Chartered Accountants,
was appoi nted by the Bharat |nsurance Conpany, its auditors
for the year 1954. Shri Khanna carried out the audit and
was not satisfied with respect to certain matters and that
made himask for the counterfoils of the cheques and for the
production of securities and for a satisfactory explanation
of the securities not with the conpany at Del hi.

264

The matter, however, canme to a head not on account of the
auditors’ report, but on account of Shri “Kaul, Deputy
Secretary , Mnistry of Finance, Government . of 1ndia
hearing at Bonbay in Septenber 1955 a runour about the
unsati sfactory position of the securities of the “lnsurance
Conpany. He contacted Dalma and | earnt on Septenber 16,
1955 from Dalma's relatives that there was a short-fal
securities. He pursued the matter Departmentally  and,
eventual ly, the Government of India appoi nt ed Shri
Annadhanam under a. 33 (1) of the Insurance Act to
investigate into the affairs of the conpany. This was done
on Septenber 19, 1955. Dalmiais said to have nade a
confessional statement to Annadhanam on Septenber 20.
Attempt was made to reinburse the Insurance Conpany wth
respect to the short-fall in securities. The matter was,
however, nade over to the Police and the appellants and a
few other persons, acquitted by the Sessions Judge, were
proceeded against as a result of the investigation

Dalma s defence, in brief, is that be had nothing to do
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with the details of the working of the conpany, that he had
aut hori sed Chokhani, in 1953, to purchase and sel

securities and that thereafter Chokbani on his own purchased
and sold securities. He had no know edge of the actua
nodus operandi of Chokhani which led to the diversion of the
funds of the conpany to the Union Agenci es. He admts
know edge of the losses incurred by the Union Agencies and
being told by Chokhani that he would arrange funds to neet
them He denies that he was a party to what Chokhani did.

Chokhani admits that he carried out the transactions in the
form alleged in order to neet the losses of the Union
Agenci es of which he was an enpl oyee. He states that be did

so as he expected that the Union Agencies would, in due
cour se,

265

make tip the |osses and the nmoney would be returned to the
I nsurance Conpany. According.to, him he was under the

i mpression that what he did ambunted to giving of a loan by
the Insurance Conpany to the Union Agencies and that there
was nothing wong in it. He asserts enphatically that if he
bid known that he was doing, was wongful, he would have
never done it and woul d have utilised other nmeans to raise
the money to neet thelosses of the Union Agencies as he had
large credit in the business circle at Bonbay and as the
Uni on Agenci es possessed shares which would be sold to neet
the | osses.

Vi shnu Prasad expresses his absolute ignorance about the
transactions which were entered into on behalf of Bbagwati
Trading Conpany and states that what he did hinself was
under the instructions of Chokhani, but in ignorance of the
real nature of the transactions.

Gurha denies that he was a party to the fabrication of false
accounts and vouchers in the furtherance of the interests of
t he conspiracy.

The |learned Sessions Judge found the offences charged
agai nst the appellants proved on the basis of the
circunstances established in the case and, accordingly,
convi cted them as stated above. The Hi gh Court
substantially agreed with the findings of the Sessions Judge
except that it did not rely on the confessi on-of Dalna

M. Dingle Foot, counsel for Dalma, has raised a nunber of
contentions, both of law and of facts. W propose to -dea
with the points of law first.

In order to appreciate the points of law raised by M.
Di ngl e Foot, we may now state the charges which were franed
agai nst the various appellants.

266
The charge wunder s. 120-B read with s. 409, |1.P.C, was
agai nst the appellants and five other persons and read:

“I', Din Dayal Sharnma, Magistrate |~ d ass,
Del hi, do hereby charge you,

R. Dal mia (Ram Krishna Dalmia) s/o etc.

2. G L. Chokhani s/o etc.

3. Baj r angl al Chokhani s/o etc.

4, Vi shnu Pershad Bajrangl al s/oetc.

5. R P. Gurha (Ragbubir Pershad CGurba)

etc.

6. J. S. Mttal (Jdyoti Swar up
Mttal) s/o etc.

7. S. N Dudani (Shri Niwas Dudani) s/o

etc.

8. G S. Lakhotia (Gauri Sbadker Lakbotia)

s/o etc.

9. V. G Kannan Vel | ore Govi ndar a;

Kannan S/o etc. accused as under :-

s/o
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That you, R Dalnma, G L. Chokhani, Bajrang
Lal Chokhani, Vishnu Pershad Bajranglal, R P
@rha, J. S Mttal, S N Dudani, G S
Lakhotia and V. G Karinan,
during the period between August 1954 and
Septenber 1955 at Del hi, Bonbay and other
pl aces in India.
were parties to a crimnal conspiracy to do
and cause to be done illegal acts ; viz.,
crimnal breach of trust of the funds of the
Bhar at | nsurance Company Ltd.,
by agreei ng anbngst yourselves and with others
that crimnal breach of trust be Commtted by
you R Dalmia and G L. Chokhan
267
in respect of the funds of the said |Insurance
Conpany in current account No. 1120 of the
said I nsurance Conpany with the Chartered Bank
of India, Australia and China, Ltd., Bonbay,
t he dom ni on over which funds was entrusted to
you R Dalmia in your capacity as Chairman and
the Principal Oficer of the said Insurance
Conpany,; and
to you G- L. Chokhani, in your capacity as
Agent of ‘the said | nsurance Conpany,
for the purpose of neeting | osses suffered by
you R Dalmia in forward transaction (of
specul ation) in shares; which transactions
were carried on in-the nane of the Bharat
Uni on Agenci es Ltd., under the directions and
over all control of R Dalma, by you G L.
Chokhani, at Bonbay, and by you, R P.. GQurha,
J. S. Mttal and S. N Dudani- at Cal cutta; and
for other purposes not connected wth the
affairs of the said Insurance Conpany,
by further agreeing that current account No.
R1763 be opened with the Bank of India, Ltd.,
Bonbay and current account No. 1646 with the
United Bank of India Ltd., Bomnbay, in the nane
of Ms. Bhagwati Trading Conpany, by you
Vi shnu Pershed accused with the assistance of
you G L. Chokhani, and Bajranglal Chokhan
accused for the illegal purpose of divertin

the funds of the said Insurance Conpany to the
sai d Bharat Union Agencies, Ltd.,

by further agreeing that fal se entries show ng
that the defalcated funds were invested in
Government Securities by the said |nsurance
Conpany be got nade in the books of

268
accounts of the said |Insurance Conpany at
Del hi, and

by further agreeing to the making of false and
fraudulent entries by you R P. @Gurha, J. S
Mttal, G S Lakhotia, V. G Kannan, and
others, relating to the diversion of funds of
the Bharat |Insurance Conpany to the Bharat
Uni on Agencies Ltd., through Ms. Bhagwat i
Tradi ng Conpany, in the books of account of
the said Bharat Union Agencies, Ltd., and its
allied concern known as Asia Udyog Ltd., and
that the sane acts were conmtted in pursuance
of the said agreenent and

thereby you committed an offence punishable
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under section 120-Bread wth section 409
I.P.C., and within the cogni zance of the Court
of Sessions."
Dalma was further charged on two counts for an offence
under s. 409 |I. P. C. These charges were as follows :
"I Din Dayal Sharma, Magistrate | Cass, Delhi
charge you, R Dalma accused as under : -
FI RSTLY, that yon R Dalmia, in Pursuance of
the said conspiracy between the 9th day of
August 1954 and the 8th day of August 1955, at
Del hi .
Bei ng the Agent, in your capacity as Chairman
of the Board of Directors and the Principa
O ficer of the Bharat |nsurance Conpany Ltd.,
and as such being entrusted wi th dom nion over

t he funds of  the said Bharat | nsurance
Company,
committed crimnal breach of trust of the
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funds of the Bharat |nsurance Conpany Ltd., anounting to Rs.
2,37,483-9-0,
by wilfully suffering your co-accused G L. Chokhani to
di shonestly misappropriate the said funds and dishonestly
use or dispose of the said funds in violation of the
directions of law and the inplied contract existing between
you and the said Bharat |nsurance Conpany, prescribing the
node in which such trust was to be discharged,
by withdrawi ng the said funds fromcurrent account No. 1120
of the said Bharat Insurance Conpany with the Chartered Bank
of India, Australia & China, Ltd., Bonbay, by neans of
cheque Nos. B- 540329 etc., issued in favour  of Ms.
Bhagwati Tradi ng Conpany, Bonbay, and cheque No. B-540360 in
favour of F. C. Podder, and
by dishonestly utilising the said funds for nmeeting | osses
suffered by you in forward transactions in shares carried on
in the nane of Bharat Union Agencies, Ltd., and for other
purposes not connected with the affairs of the said Bharat
| nsurance Conpany ; and
thereby conmitted an of fence punishabl e under section 409,
1. P. C, and wthin the cognizance of the Court of
Sessi ons;
, SECONDLY, that you R Dalma, in pursuance of the -said
conspiracy between the 9th day of August 1955 and the 30th
day of Septenber 1955, at Del hi,
Bei ng the Agent in your capacity as Chairman of the Board of
Directors and the Principal Oficer of the Bharat Insurance
Conpany, Ltd., and as such being entrusted w th doninion
over the funds of the said Bharat |nsurance Conpany,
270
commtted crimnal breach of trust of the
funds of the Bharat Insurance Company @ Ltd.,
amounting to Rs. 55, 43,220-12-0,
by wlfully suffering your co-accused G L.
Chokhani to dishonestly msappropriate the
said funds and dishonestly use or dispose  of
the said funds in violation of the directions
of law and the inplied contract existing
between you and the said Bharat |nsurance
Conpany prescribing the nmode in which such
trust was to be di scharged,
by withdrawning the said funds from current
account No. 1120 of the said Bharat |nsurance
Conpany with the Chartered Bank of [ndia,
Australia & China, Ltd., Bonbay by neans of
Cheque Nos. B-564835...... i ssued in favour
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of Ms. Bhagwati Tradi ng Conpany Bonbay, and,
by dishonestly utilising the said funds for
neeting |osses suffered by you in forward
transactions in shares carried on in the nane
of the Bharat Union Agencies Ltd., and for
ot her purposes not connected with the affairs
of the said Bharat |nsurance Conpany, and
thereby comitted an offence punishable under
section 409 1. P. C, and Wit hin t he
cogni zance of the Court of Sessions."
M. Dongle Foot has raised the follow ng
contentions

(1) The Delhi Court had no territorial jurisdictionto try

of fences of crimnal breach of trust commtted by Chokhan

at Bonbay.

(2) Therefore, there had been nisjoinder of charges.

(3) The defect of m sjoinder of charges was
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fatal to the validity of the trial and was not curable under

a. 531-s. 537 of the Code.

(4) The substantive charge of the offence under s. 409, 1.

P. C., against Dalm a offended agai nst the provisions of a.

233 of the Code; therefore the whole trial was bad.

(5) The funds of the Bharat |Insurance Conpany in the

Chartered Bank, Bonbay, which were alleged to have been

m sappropriated were not "property’ w thin the neaning of

ss. 405 and 409, I. P. C

(6) |If they were, Dalma did not have doni ni on over them

(7) Dalma was not an agent’ wi'thin the meaning of s. 409

l.

P. C., as only that person-could be such agent who
professionally carried on the business of agency.

(8) If Dalma s conviction for an offence under s. 409
. P. C, fails, the conviction for conspiracy nust also
fail as conspiracy nust be proved as | aid.

(9) The confessional statenment Exhibit P-10 made by Dal nmia
on Septenber 20, 1955, was not admi ssible i n evidence.
(10) If the confessional statenent was not inadmi ssible
evidence in view of s. 24 of the |Indian Evidence Act, it was
i nadm ssible in view of the provisions of cl. (3) of Art. 20
of the Constitution.

(11) The prosecution has failed to establish that Dal ma was
synonynous wi th Bharat Uni on Agencies Ltd.

(12) Both the Sessions Judge and the High Court failed to
consider the question of onus of proof i.e., failed to
consi der whether the evidence on record really  proved or
established the conclusion arrived at by the Courts.

272

(13) Both the Courts below erred in their approach to. the
evi dence of Raghunath Rai.

(14) Both the Courts below were wong in hol ding/ that
there was adequate corroboration of the evidence of Reounath
Rai who was an acconplice or at |east such a witness | whose
testinmony required corroboration

(15) It is not established with the certainty required by
law that Dal mia had know edge of the inpugned transactions
at the tine they were entered into.

We have heared the | earned counsel for the parties on facts,
even though there are concurrent findings of fact, as M.
Di ngl e Foot has referred us to a |large nunber of
i naccuraci es, nost of themnot of nmuch inportance, in the
narration of facts in the judgnment of the Hi gh Court and has
al so conpl ained of the om ssion fromdi scussion of certain
matters which were adnmittedly urged before the H gh Court
and al so of nisapprehension of certain arguments presented
by him

in
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We need not, however, specifically consider points No. 12 to
15 as questions wurged in that form In discussing the

evi dence of Ragbunath Rai, we would discuss the relevant
contentions of M. Dingle Foot, having a bearing on
Raghunath Rai’s reliability. Qur viewof the facts wll
natural ly di spose of the last point raised by him
M. Dingle Foot's first four contentions relating to the
illegalities in procedure may now be deal ,with. The two
charges under s. 409, |.P.C, against Chokbani nentioned
that he conmitted crimnal breach of trust in pursuance of
the said conspiracy. One of the charges related to the
period from August 9, 1954 to August 8, 1955 and the other
related to the period from August 9, 1955 to Septenber 30,
1955.
273

This Court held in Purushotam Das Dalnma v. State of West
Bengal (1) that the Court having jurisdictionto try the
of fence of conspiracy has also jurisdiction to try an
of fence constituted by the overt acts which are committed,
i n pursuance of the conspiracy, beyond its jurisdiction. M
Di ngl e Foot submitted that t hi's deci si on required
reconsi deration and we heard himand the |learned Solicitor
CGener al on the point ~and, having consi der ed their
subm ssions, canme to the conclusion that no case for
reconsi deration was made out and accordingly expressed our
view during the hearing of these appeals. W need not,
therefore, discuss the first contention of M. Dingle Foot
and following the ‘decision in Purushottam Das Dalma’s
case(l) hold that the Del hi Court had jurisdiction to try
Chokhani of the offence under s. 409 |.P.C.as the offence
was alleged to have been committed in pursuance of the
crimnal conspiracy with which he and the other co-accused
wer e charged
In view of this opinion, the second and third contentions do
not arise for consideration.
The fourth contention is devel oped by M.Di ngle Foot 'thus.
The relevant portion of the charge under s. 409 1. P. C.,
agai nst Dal mi a reads:

"Firstly, that you Dalma, in pursuance of the

sai d conspiracy between... being the Agent, in

your capacity as Chairman of Boar d of

Directors and as Principal Oficer of the

Bharat Insurance Conpany Ltd., and as such

bei ng entrusted with dom nion over the. funds

of the said Bharat | nsur ance Conpany,
commtted crimnal breach of trust of the
fund,-...by wilfully suffering your co-accused

G L. Chokhani to dishonestly msappropriate
the said funds and di shonestly use or dispose
of the said funds in violations of t he
directions of Jlawand the inplied  contract
exi sting between you and the said Bharat

| nsur ance
(1) [ 1962] 2S. C. R101.
274

Conpany prescribing the node in which such
trust was to be discharged..."

This charge can be split up into four charges, each of
the charges being restricted to one particular node of
conmitting the offence of crimnal breach of trust. These

four offences of crimnal breach of trust were charged in
one count, each of these four ampbunting to the offence of
crimnal breach of trust by wilfully suffering Chokhani (i)
to dishonestly nmisappropriate the said funds; (ii) to
di shonestly use the said funds in violation of t he
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directions of law, (iii) to dishonestly dispose of the said
funds in violation of the directions of law, (iv) to dishon-
estly use the said funds in violation of the inplied
contract existing between Dalma and the Bharat |[|nsurance
Company’ .

Section 233 of the Code or Criminal Procedure permts one
charge for every distinct offence and directs that every
charge shall be tried separately except in the cases
mentioned in ss. 234, 235, 236 and 239. Section 234 allows
the trial, together, of offences up to three in nunber, when
they be of the sanme kind and be committed within the space
of twelve nonths. The contention, in this case is that the
four offences into which the charge under s. 409 |.P.C
against Dalma can be split up were distinct offences and
therefore could not be tried together. W do not agree with
this contention. The charge is with respect to one offence,
though the node of committing it is not stated precisely.
If it be conplained that the charge franed under s.409 1. P

C. is| vague  because it does not specifically state one
particular ~nmode in which the offence was conmmitted, the
vagueness - of ~the charge will not make the trial illegal

especi ally when no prejudice i's caused to the accused and no
contention has been raised that Dal m a was prejudiced by the
form of the charge
275
W& nay now pass on to the other points raised by M. Dingle
Foot .
Section 405 |.P.C. defines what anpunts to crimnal breach
of trust. It reads
"Whoever, - being in any manner entrusted wth
property, or with, any dom nion over property,
di shonestly m sappropriates or converts to his
own use that propertly, or dishonestly uses or
di sposes of that property in violation of any
direction of |aw prescribing the node in which
such trust is to be-discharged, or  of any
| egal contract, express or inplied, which be
has made touchi ng the discharge of such trust,
or wilfully suffers any other person so'to do,
commts ’crimnal breach-of trust’."
Section 406 provides for punishment for crimnal breach of
trust. Section 407 provides for punishment— for crimna
breach of trust commtted by a carrier, wharfinger or
war ehouse- keeper, with respect to property entrusted to them
as such and makes their offence nore severe than the offence
under s. 406. Simlarly, s. 408 nakes the crininal~ breach
of trust conmitted by a clerk or servant entrusted in any
manner, in such capacity, with property or with any dom ni on
over property, nore severely punishable than the offence of

crimnal breach of trust under s. 406. O fences /under
ss.407 and 108 are simlarly punishable. The last - section
in the series is s. 409 which provides for a still heavier

puni shment when criminal breach of trust is conmtted by

persons nentioned in that section. The section reads :
"Whoever, being in any manner entrusted wth
property, or with any dom nion over property
in his capacity of a public servant or in the
way of his business as a banker, nerchant,

factor, broker, attorney or agent,
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conmits crimnal breach of trust in respect of
t hat property, shall be puni shed with
i mprisonnent for life, or with inprisonnent of
either description for a termwhich my ex
tended to ten years, and shall also be Iliable
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to fine."
Bot h Dal m a and Chokhani have been convicted of the offence
under s. 409 |I.P.C
M. Dingle Foot contends that no offence of criminal breach
of trust has been comritted as the funds of the Bharat
I nsurance Conpany in the Bank do not come wth the
expression 'property’ ins. 405 1.P.C. It is urged that the
word ’'property’ is wused in the Indian Penal Code in
different senses, according to the context, and that in s.
405 it refers to novable property and not to imovable
property or to a chose in action.
It is then contended that the funds which a customer has in
a bank represent <closes in action, as the relationship
between the custonmer and the banker is that of a «creditor
and a debtor, as heldin Attorney General for Canada V.
Attorney General for Province of Quebec & Attorneys GCenera
for Saskatchewan, = Al berta & Manitoba (1) and in Foley v.
HIl (2).
Reliance i's al'so placed for the suggested restricted neaning
of property ins. 405 1.P.C on the cases Reg. v. Grdhar
Dhar amdas - (3); Jugdown Sinha v. Queen Enpress( 4) and Ram
Chand Gurvala v. King Enperor (5) and al so on the schene of
the Indian Penal Code wth respect to the use of the
expressions 'property’ and 'novable property’ in its various
provi si ons.
The | earned Solicitor General has, on the other hand, urged
that the word 'property’ should
(1) [1947] A.C. 33. '(2) [1848] 2 H'L-C 28 9 E. R 100.
(3) [1869] 6 Bom Hugh C. Rep. (Crown Cases) 33.
(4) (1895)1.L.R 23Cal.372. (5) A l.R 1926Lah 385.
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be given its w dest neaning and that the provisions of the
various sections can apply to property other than novable
property. It is not to be restricted to novable property
only but includes chose in De. action and the funds of a
conpany in Bank. R
W are of opinion that there is no good reason to /'restrict
the neaning of the word ’property’ ‘to novable property only
when it is used without any qualification in s. 405 ‘or in
ot her sections of the Indian Penal Code Wether the ~of fence
defined in a particular section of the Indian Penal Code can
be committed in respect of any particul ar kind of property
will depend not on the interpretation of the word 'property’
but on the fact whether that particular kind of property can
be subject to the acts covered by that section. It is in
this sense that it may be said that the, word property in a
particul ar section covers only that type of property wth
respect to which the offence contenplated in ‘that section
can be comitted.
Section 22 I.P.C. defines 'novable property’. The
definition is not exhaustive. According to the section the
words ' novabl e property’ are intended to include corporea
property of every description, except Iland and things
attached to the earth or permanently fastened to anything
which is attached to the earth. The definitionis of the
expression ,novabl e property’ and not of 'property’ and can
apply to all corporeal property except property excluded

from the definition. It is thus clear that the word
"property’ is used in the Code in a much wider sense than
the expression nmovable property’. It is not therefore

necessary to consider in detail what type of property wll
be included in the various sections of the |Indian Pena
Code.

In Reg. v. Grdhar Dharandas (1) it was held that reading
ss. 403 and 404 |.P.C. together, s. 404
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(1) (1869) 6 Bom High C. Rep. (Crown Cases)
278
applied only to novable property. No reasons are given in
the judgnent.
It is to be noticed that though s. 403 |.P.C. speaks of-
di shonestly m sappropriating or converting to one’s own use
any novable property, s. 404 speaks of only dishonestly
nm sappropriating or converting to one’s own use property.
If the Legislature had intended to restrict the operation of
s. 404 to novable property only, there war, no reason why
the general word was used wthout the qualifying word
,movable’. W therefore do not see any reason to | restrict
the word 'property’ to , novable property only. W need not
express any opi ni on whet her i nmovabl e property could be the
subj ect of the of fence under s. 404 |.P.C
Similarly, we do not see-any reason to restrict the word
"property’ in s. 405 to mnovabl e property’ as held in Jugdown
Sinha v. Queen Enpress (1). |In that case also the |earned
Judges gave no reason for their view and just referred to
the Bonbay Case (2). Further, the |earned Judges observed
at page 374 :
“In this case the appellant was not at nost
entrusted wth the supervision or mnanagenent
of the factory lands, and the fact that he
m smanaged the |and does not in our opinion
amount /to a crimnal offence wunder section
408."
A different view has been expressed with respect to the
content of the word property’ in certain sections of the
I ndi an Penal Code, including s. 405.
In Enperor v. Bishan Prasad (3) the right to sell drugs was
held to cone within the definition of the word 'property’ in
s. 185, 1.P.C. which nakes certain conduct at any 'sale of
property an of fence.
(1) (1895 I.L.R 23 Col. 372.
(2) (1869) 6 Boni. Hgh G.  Rep. (Crown Cases) 33,
3) [1914] I.L.R 37 All. 128.
279
In Ram Chand Gurwal a v. King Enperor (1) the contention that
nmere transfer of anount fromthe bank account to his own
account by the accused did not anpunt- to m sappropriation

was repelled, it being held that in order to establish a
charge of dishonest mi sappropriation or crimnal breach of
trust, it was not necessary that the accused should have

actually taken tangible property such as- cash from the
possession of the bank and transferred it to his own
possession, as on the transfer of the anount from the
account of the Bank to his own account, the accused renoved
it from the control of the bank and placed it at his’  own

di sposal. The conviction of the accused for crimnal breach
of trust was confirned.
In Manchersha Ardeshir v. Ismail Ibrahimit was held that

the word 'property’ in s. 421 is wi de enough to include a

chose in action.

In Daud Khan v. Enperor (3) it was said at page 674 :
"Like s. 378, s. 403 refers to novabl e
property. Section 404 and sone of the other
sections following it refer to property
wi t hout any such qualifying description; and
in each case the context nust det erm ne
whet her the property there referred to is
i nt ended to be property novabl e or
i moveabl e. "

The case law, therefore, is nore in favour of the wider

nmeani ng being given to the word 'property’ in sections where
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the word is not qualified by any other expression |ike

novabl e’

In The Delhi Coth and General MIls Co. Ltd. V. Harnam

Si ngh (4) this court said
"That a debt is property is, we think, clear
It is a chose in action and is heritable

(1) A 1.R 1926 Lah. 385.

(3) Al.R 1925 All. 673.

(2) (1935) I.L.R 60 Bom 706.

(4) [1955] 2. S.C R 402,417.
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and assignable and it is treated as property
in India under the Transfer of Property Act
which calls it an actionable claim."
In Allchin v. Coulthard (1) the neaning of the
expression fund. has been discussed it is
sai d:
"Much of the obscurity which surrounds this
matter is due to a failure to distinguish the
two senses in which the phrase 'paynent out of
a fund’ may be used. The word fund’ may rmean
actual cash resources of a particular kind (e.
g., honey in_a drawer or a bank), or it may be
a nmere accountancy expression used to describe
a particular category which a person uses in
maki ng / up his accounts. The words ' paynent
out | of when used in connection with the word

fund" 'in its first ~meaning connote actua
payment, e. g., by taking the nmoney out of the
drawer or draw ng a cheque on the bank. VWhen

used in connection with the word *fund inits
second nmeaning they connote that, for the
purposes of the account in - which the fund
finds a place, the paynment is debited to that
fund, an operation which, of course, has no
relation to the actual nethod of paynment or
the particular cash resources out of which the
paynment is made. Thus, if a conpany makes a
paynment out of its reserved fundan exanple of
the second neaning of —the word fund -the
actual paynent is made by cheque drawn on the
conpany’ s banki ng account, the money in which
may have been derived from a nunber of
sources".
The expression funds’ in the charge is used in~ the first
sense neani ng thereby that Dal mi a and Chokhani had -doni nion
over the ampunt credited to the Bharat |nsurance Conpany in
the account
(1) [1942] 2 K B. 228, 234,
281
of the Bank, inasmuch as they could draw cheques®-on that
account .
We are therefore of opinion that the funds referred to in
the <charge did amount to ’property’ within the rmeaning  of
that termin s. 405 |.P.C
It is further contended for Dalma that he had not been
entrusted with dominion over the funds in the Banks at
Bonbay and had no control over them as the Banks had not
been informed that Dalm a was enmpowered to operate on the
conpany’s accounts in the Banks and no specinmen signatures
of his had been supplied to the Bank. The omssion to
informthe Banks that Dalmia was entitled to operate on the
account may disable Dalma to actually issue the cheques on
the conpany’s accounts, but that position does not mnean that
he did not have any dominion over those accounts. As
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Chairman and Principal Oficer of the Bharat |[|nsurance
Conpany, he had the power, on behalf of the conpany, to
operate on those accounts. |f no further steps are taken on
the execution of the plan, that does not mean that the power
which the conpany had entrusted to himis nullified. One
may have domi nion over property but may not exercise any
power which he could exercise with respect to it. Non-
exercise of the power will not make the dom nion entrusted
to him nugatory.
Article 116 of the Articles of Association of the Bharat
| nsurance Company provi des that the business of the conpany
shal | be managed by the Directors, who may exercise all such
powers of the conmpany as are not, under any particular |aw
or regulation, not to be exercised by them Article 117
declares certain powers of the Directors. Cause (7) of
this Article authorises themto draw, nmake, give, accept,
endorse, transfer, discount and negotiate ’'such bill of
exchange, prom ssory notes and other simlar obligations as
may be desirable for carrying on the business of the
282
conpany. Clause (10) authorizes them to let, nortgage,
sell, or otherw se dispose of any property of the conpany
ei ther absolutely. Clause (12) aut horises themto invest
such parts of the fund of the conpany as shall not be
required to satisfy or provide for inmredi ate demands, upon
such securities or investnents as they may think advisable.
It al so provides that the funds of the conpany shall not be
applied in maki ng any | oan or guaranteeing any | oan nmade to
a Director of the conmpany or to a firm of " which such
Director is a partner or to a private company of which such
Director is a Director.  Clause (23) enpowers the Director
to deal with and invest any Moneys of the conpany not
i medi ately required for the purposes thereof, in Governnent
Prom ssory Notes, Treasury Bills, Bank Deposits, etc.
The bye-laws of the conpany entrusting the Chairman, with
domi nion over its property, were revised in 1951. The Board
of Directors, at their neeting held on Septenber 8, 1951
resol ved:
"The bye-laws as per draft signed by the
Chairman for identification be and are hereby
approved, in substitution and to the excl usion
of the existing bye-laws of the conpany."”
No such draft as signed by the Chairnman has been produced in
this case. Instead, K. L. GQupta, P. W 112, who was the
Manager of the Bharat I|Insurance Conpany in 1951 and its
CGeneral Manager from 1952 to August, 1956, has proved the
bye-laws, Exhibit P. 786, to be the draft revised bye-Ilaws
approved by the Board of Directors at that neeting. He
states that he was present at that neeting and had put up
these draft bye-laws before the Board of Directors and that
the Directors, while passing these bye-laws, ‘issued a
directive that they should cone into force on January 1
1952, and that, accordingly, be added in ink in the opening
wor ds of
283
the bye-laws that they would be effective from January 1
1952. \When cross-exani ned by Dalma hinself, he stated that
he did not attend any other neeting of the Board of
Directors and his presence was Dot noted in the m nutes of
the meeting. He further stated enphatically:
"I amdefinite that | put up the bye-laws P-
786 in the neeting of the Board of Directors.
I did not see any bye-laws signed by the
Chai rman. "
There is no reason why Gupta shoul d depose falsely. Hi s
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statenent finds corroboration fromother facts. It my be
that, as noted in the resolution, it was contenplated that
the revised bye-laws be signed by the Chairman for the
purposes of their identity in future, but by over-sight such
signatures were not obtained. There is no evidence that the
bye-laws approved by the Board of Directors were actually
signed by the Chairman Dalma. Dalnma has stated so. It is
not necessary for the proof of the bye-laws of the conpany
that the original copy of the bye | aws bearing any mark of
approval of the Committee be produced. The bye-laws of the
conpany can be proved from other evidence. K L. Gupta was

present at the nmeeting when the bylaws were passed. It
seens that it was not his duty to attend neetings of the
Board of Directors. He probably attended that neeting

because he had prepared the draft of the revised bye-Iaws.
H s presence was necessary  or at least desirable for
expl aining the necessary changes in the pre-existing bye-
aws. He nust have got his own copy of the revised bye-Iaws
put up before the nmeeting and it is expected that he would
nake necessary corrections in his copy in accordance wth
the formof the bye-laws as finally approved at the neeting.
The absence of the copy signed by the Chairman. if ever one
exi sted, does not therefore make the other evidence about
the bye-laws of the
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conpany in admi ssible. The fact that Gupta signed each page
of Exhibit P. 786 supports his statenent. There was no

reason to sign every page of the copy if it was nerely a
draft office-copy that was with-him He nust’' ‘have signed
each page on account of the inportance attached to that copy
and that could only be if that copy was to be the basis of
the future bye-laws of the conpany.
Copi es of the bye-laws were supplied to '.he Inperial Bank
New Del hi, and to the auditor. They are Exhibits P. 897 and
pP. 15. Raghunat h Rai deposed about sending the bye-I|aws
Exhibits P. 897 to the Inperial Bank, New Delhi, wth a
covering letter signed by Dalma on Septenber 4, 1954,
Mehra, P. W 15, Sub-Accountant of the State Bank of /India
(which took over the under taking of the Inperial Bank of
India on July 1, 1955) at the time of his deposition, stated
that the State Bank of India was the successor of the | np-
erial Bank of India. Notice was issued by the Court to the
State Bank of India to produce |atter dated Septenber 4,
1954, addressed by Dalma to the Agent, Inperial Bank  of
I ndia, and other docunents. Mehra deposed that in spite of
the best search nade by the Bank officials that letter could
not be found and that Exhibit P. 897 was the copy of the
bye-laws of the Bharat |nsurance Conmpany which he. was
produci ng in pursuance of the notice issued by the Court.
It appears fromhis statenent in cross-exam nation that the
words received 15th Septenber 1954 neant that copy  of the
byel aws was received by the Bank on that date. Mehra @could
not personally speak about it. Only such bye-laws would
have been supplied to the Bank as would have been the
corrected bye-laws. These bye-law Exhibit P. 897 tally with
the bye-laws Exhibit P. 786. Raghunath Rai proves the
letter Exhibit P. 896 to be a copy of the letter sent along
with these bye-laws to the Bank and states that
285

both the original and P. 896 were signed by Dalma. He
deposed:

" EX. P. 786 are the bye-laws of the Bharat

I nsurance Conpany which cane into operation on

1-1-52 | supplied copy of Ex. p. 786 as the

copy of the bye-laws of the Bharat |nsurance
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Conpany to the State Bank of India, New Delhi
Shri Dal mia thereupon certified as true copies
of the resolutions which were sent along with
the copy of the bye-laws. He al so signed the
covering letter which was sent to the State
Bank of India along with the copy of the bye-
| aws Ex. p.786 and the copies of the
resol utions.

| produce the carbon copy of the letter dated
4-9-54 which was sent as a covering letter
with the bye-laws of the Bharat |nsurance
Conpany to the Inperial Bank of India, New
Del hi . It is Ex. p. 896. The carbon copy
bears the signatures of R Dalma accused,
whi ch signatures | identify The aforesaid Bank
(I'mperial Bank) put a stanp over Ex. p. 896
with regard to the receipt of its original
The certified copy of the byel aws of the Bharat

I nsurance Conpany whi ch was sent for regi stration

to the Inperial Bank along with the origina
I'etter of which Ex. p. 896 is a carbon copy is
Ex.p. 897 (heretofore marked C). The copy of
the bye-1aws has been certified to be true by
me under ny signatures.”

Dal ma states in answer to question No. 15 (put to hi munder

s. 342, C. P. C) that the signature,,, on Ex. p. 896

appear to be his.
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Letter Exhibit P. 896 may be usefully quoted here

" SEC

The Agent, 4-9-54

| mperial Bank of India,

New Del hi :

Dear Sir,

Re : Safe Custody of Govt. Securities.
We are sending herewith true copies of
Resolution No. 4 (dated 10th March, 1949,
Resolution No. 3 dated 10th March, 1949, and
Resol ution No. 8 dated 8th Septenber, 1951
along with a certified copy of the Bye-laws of
the Conpany for registration at your end.
By virtue of Art. 12 clause (e) of the Byel aws
of the Company | amenpowered to deal in
Gover nirent Securities etc. The specimen
signatures Card of the undersigned is  also
sent herewith.

Yours faithfully,

Encls. 5 Sd/- R Dal ma Chairman."

By Resolution No. 4 dated March 10, 1949, Dalma was co-

opted Director of the Conpany. By Resolution No. 'a /dated

March 19, 1949, Dalm a was el ected Chairnman of the<Board of

Directors. Resolution No. 8 dated Septenmber 8, 1951 was :
"Considered the draft bye-laws of the Conpany
and Resolved that the Bye-laws as per - draft
signed by the Chairman for identification be
and are hereby approved in substitution and to
the exclusion of the existing bye-laws of the
Company. "
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The letter Exhibit P. 896 not only supports the statenent of

Raghunat h Rai about the copy of the bye-laws supplied to the

Bank to be a certified copy but also the admi ssion of Dalma

that he was enpowered to deal in Government Securities etc.,

by virtue of article 12, clause (e), of the bye-laws of the

conpany. There therefore remains no roomfor doubt that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 81

bye-laws Exhibit P. 897 are the certified copies of the bye-
| aws of the conpany passed on Septenber 8, 1951 and in force
on Septenber 4, 1954,
We are therefore of opinion that either due to oversight the
draft bye-laws said to be signed by the Chairman Dal nia were
not signed by himor that such signed copy is no nore
avai l able and that bye-laws Exhibits P. 786 and P. 897 are
the correct bye-laws of the conpany.
Article 12 of the conpany’s bye-laws provides that the
Chairman shall exercise the powers enunerated in that
article in addition to all the powers delegated to the
Managing Director. Cause (e) of this article authorises
him to negotiate, transfer, buy and sell Gover nirent
Securities etc., and to pledge, endorse, wthdraw or
otherwise deal wth them Article 13 of the bye-laws
mentions the powers of the Managing Director. Cause (12)
of this article enpowers the Managing Director to nake,
draw, sign or endorse, purchase, sell, discount or accept
cheques, ~/drafts,  hundies, bills of exchange and other
negoti abl'e “instrunents in the nane and on behalf of the
conpany.
Article 14 of the bye-laws originally nmentioned the powers
of the Manager. The Board of Directors, by resolution No. 4
dat ed Cct ober 6,1952 resol ved that these powers be exercised
by. K. L. Gupta as Ceneral Manager and the necessary
corrections be nade.
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By resolution No. 4 dated August 30, 1954, of the Board of
Directors, the General Manager was enpowered to make, draw,
sign or endorse, purchase, sell, discount or accept cheques,
drafts, hundies, bills of exchange and other negotiable
instrunments in the name and on behal f of the conpany and to
exercise all such powers fromtinme totinmeincidental to the
post of the General Manager of the Company and not ot herwi se
except ed. By the same resolution, “the words 'Managing
Director’ in Article 12 of the Bye-laws stating the powers
of the Chairman, were substituted by the words /' CGenera
Manager.' Thereafter, the Chairnman could exerci se the powers
of the General Manager conferred under the byel aws or ot her
resol utions of the Board.
It is clear therefore fromthese provisions of the articles
and bye-laws of the conpany and the resolutions of the Board
of Directors, that the Chairman and the General Manager had
the power to draw on the funds of the conpany.
Chokhani had authority to operate on the ~account of the
Bharat |Insurance Conpany at Bonbay under the resolution of
the Board of Directors dated January 31, 1951
Both Dalma and Chokhani therefore had dom nion over. the
funds of the Insurance Conpany.
In Peoples Bank v. Harkishen Lal (1) it was ,stated
"Lala Harkishen Lal as Chairman is a- trustee
of all the noneys of the Bank."
In Palmer’s Conpany Law, 20th Edition, is
stated at page 517
"Directors are not only agents but they are in
sone sense and to sone extent trustees or in
the position of trustees."
(1) A l.R 1936 Lah. 468, 409.
289
In G E Ry. Co. v. Turner (1) Lord Selborne
said :
"The directors are the nere trustees or agents
of the conpany-trustees of the conpany’s nobney
and property-agents in the transactions which
they enter into on behalf of the conpany.
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In Re. Forest of Dean etc., Co. (2) Sir
CGeorge Jessel said:
"Directors are called trustees. They are no
doubt trustees of assets which have cone into
their hands, or which are under their
control ."
We are therefore of opinion that Dalma and Chokhani were
entrusted with the dom nion over the funds of the Bharat
| nsurance Conpany in the Banks.
It has been wurged for Chokhani that he could not have
conmitted the offence of crimnal breach of trust when he
al one had not the dom nion over the funds of the Insurance
Conpany, the accounts of which he could not operate alone.
Both Ragbunath Rai and he could operate on the accounts
jointly. In support of this contention, reliance is placed
on the case reported as Bindeshwari v. King Enperor (3). W
do not agree with the contention
Bi ndeshwari’s Case (3 ) does not support the contention. In
that case, a joint famly firm was appointed Governnent
stockist of food grain. The partners of the firm were
Bi ndeshwari and hi s younger brother. . On check, shortage in
food grain was found. Bi ndeshwari was prosecuted and
convicted by the trial Court of an offence under s. 409 1
P. C. On appeal, the Hi gh Court set aside the conviction of
Bi ndeshwari of the offence under
(1) L. R (1872) 8 Ch. App. 149,152 (2) L. R (1878) 10
Ch. D. 450, 453,
(3) (1947) 1.L.R 26 Pat. 703, 715.
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S. 409 1. P. C and held himnot guilty of the offence
under that section as the entrustnent of the grain was made
to the firm and not to himpersonally. The High Court
convicted him instead, of the offence under s. 403 .1. P. C
This is clear fromthe observation
“In my opinion, “the CGovernment rice was
entrusted to the firmof which the petitioner
and his younger brother were the proprietors.
Techni cal | y speaking, there was no entrustnment
to the petitioner personally."
This <case clearly did not deal directly with the question
whet her a person who, jointly with another, has dom nion
over certain property, can conmt crimnal breach of trust
with respect to that property or not.
On the other hand, a Full Bench of the Calcutta High Court
took a different viewin Nrigendro Lall Chatterjee v. ~Okhoy
Coomar Shaw (1). The Court said
"W think the word,- of Section 405 of the
Penal Code are large enough to  include the
case of a partner, if it be proved that he was
in fact entrusted with t he part nership
property, or with a dominion over it, -and has
di shonestly misappropriated it, or converted
it to his own use."
Simlar view was expressed in Enperor  v.
Jagannat h Raghunat hdas. (2) Beaunont C. J.Said
at .
But, in my opinion, the words of the section
(s. 405) are quite wi de enough to cover the
case of a partner. \Were one partner is given
authority by the other partners to collect
noneys or property of the firml think that he
is entrusted with dom nion over
(1) (1874) 21 W R (crimnal Rulings) 59
61 (1931) 33 Bom L R 1518,1521
291




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 81

that property, and if he dishonestly m sappro-
priates it, then | think he cones within the
Section."
Barlee J., agreed with this opinion.
The effect of Raghupath Rai’s delivering the blank cheques
signed by himto Chokbani may amount to putting Chokbani in
sol e control over the funds of the Insurance Conpany in the
Bank and there would Dot remain any question of Chokhani’s
havi ng j oi nt domi ni on over those funds and this contention
therefore, will not be available to him
It was al so urged for Chokhani that he bad obtained contro
over the funds of the Insurance Conmpany by cheati ng
Raghunat h Rai inasnmuch as he got blank cheques signed by the
latter on the representation that they would be used for the
legitimate purpose of the conpany but latter used them for
pur poses not connected with the conpany and that, therefore,
he coul d not conm t the offence of crimnal breach of trust.
This may be so, but Chokhani did not got dom nion over the
funds 'on account of Raghunath Rai’'s signing blank cheques.
The signing of " the blank cheques nerely facilitated
Chokhani s comritting breach of trust. He got control and
domi ni on over the funds under the powers conferred on him by
the Board of Directors, by its resolution authorising him
and Raghunath Rai ~to operate on the accounts of the
I nsurance Conpany with the Chartered Bank, Bonbay.
The next contention is that Dal m a and Chokhani were not
agents as contenplated by s. 409 I. P. C. The contention is
that the word "agent’ in this Section refers’ to a
prof essional agent”™ i. e., a person who carried on the
prof essi on of agency and that as Dal m a and Chekbani did not
carry on such profession, they could not be covered by the
expression 'agent’ in his section
292
Reliance is placed on the case reported  as Mhumarakal age
Edward Andrew Cooray v. The Queen (1). This case approved
of what was said in Reg. v. Portugal (2) and it 'would
better to discuss that case first.
That case related to an offence being committed by the
accused under s. 75 of the Larceny Act, 1861 (24 & 25  Viet.
c. 96). The relevant portion of the section reads.
"\Whosoever, having been intrusted, ei t her
solely or jointly with any other person, as a
banker, nerchant, broker, attorney or - other
agent, with any chattel or valuable security,
or any power of attorney for the sale or
transfer of any share or interest in any
public stock or find............ or in any
stock or fund of any body corporate, & c.. for
safe custody or for any special purpose,
without any authority to sell, negotiate,
transfer, or pledge, shall, in violation of
good faith and contrary to the object or
purpose for which such chattel & c., was
intrusted to himsell, negotiate, pledge, &
C., Oor in any manner convert to his own use or
benefit, or the use or benefit of any person
other than the person by whom he shall have
been so intrusted............ shall be qguilty
of a m sdeneanor.
The accused in that case was enployed by a firmof Railway
contractors for conmssion’ to use his influence to obtain
for thema contract for the construction of a railway and
docks in France. |In the course of his enploynent, he was
entrusted with a cheque for pound 500/- for the purpose of
opening a credit in their name in one of the two specified
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banks in Paris. He was alleged to have m sappropriated the
cheque to his own use fraudulently. He was also alleged to
have fraudulently dealt with another bill for pound 250/-
and ot her securities which had

(1) (1953) A.C. 407, 419. (2) (1885) 16 Q B.D. 487
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been entrusted to him for a special purpose. He was
commtted for trial for the offence under s. 75. He, on
arrest under an extradition warrant, was conmtted to prison
with a viewto his extradition in respect of an offence

commtted in France. It was contended on his behal f:
"To justify the conmittal under the
Extradition Act, it was incumbent on the

prosecutors to offer prima facie evidence that
the noney and securities which the prisoner
was charged with having misappropriated were
intrusted “to himin the capacity of "agent’,
that is, a person who carries on the business
or occupation of an agent, and intrusted wth
them in that capacity, and wthout any
authority to sell, pledge, or negotiate, and
not one who upon one solitary occasion acts in
a fiduciary character.”
It was held, in view of the section referring to ,banker
nmerchant, broker, 'attorney or other agent', that a. 75 was
limted to a class, and did not apply to everyone who night
happen to be intrusted as prescribed by the section, but
only to the class of persons therein nentioned. It was
further said :
"I n our judgment, the 'other agent’  nentioned
in this section means one whose business or
profession it is to receive noney, securities
or chattels for safe custody or other  specia
purpose; and that the termdoes not include a
person who carries on-no such business or
profession, or the like. The section is ained
at those classes who carry on the occupations
or simlar occupations to those nentioned in
the section, and not at those who carry 'on no
such occupation, but who may happen from tine
to tine to undertake sonme fiduciary  position
whet her for noney or otherw se".
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This case therefore is authority to this effect only that
the termagent’ in that section does not include a person
who just acts as ,in agent for another for —a particular
purpose wth respect to some property that is entrusted to
him . e., does not include a person who becones an agent
as a consequence of what he has been charged to do, and who
has been asked to do a certain thing wth respect the
property entrusted to him but includes such person who,
before such entrustnment and before being asked to do
somet hing, already carried on snob business or profession or
the like as necessitates, in the course of such business
etc., his receiving noney, securities or chattels for safe
custody or other special purpose. That is to say, he is
already an agent for the purpose of doing such acts and is
subsequently entrusted with property with direction to dea
with it in a certain manner. It is not bold that a person
to be an agent wthin that section nust carry on the
prof essi on of an agent or nust have an agency. The accused,
in that case, was therefore not held to be an agent.
It may also be noticed that he was so enployed for a
specific purpose which was to use his influence to obtain
for his enployers a contract for the construction of a
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railways and docks in France. This assignment did not
amount to maki ng himan agent of the enployers for receiving
noney etc. I n Mahumarakal age Edward Andrew Cooray’s Case (1)
the Privy Council was dealing with the appeal of a person
who had been convicted under s. 392 of the Penal Code of
Ceyl on. Sections 388 to 391 of the Ceylon Penal Code
correspond to ss. 405 to 408 of the Indian Penal Code.
Section 392 corresponds to s. 409 1. P. C It was contended
before the Privy Council that the offence under s. 392 was
l[imted to the case of one who carried on an agency busi ness
and did not conprehend a person who was casually entrusted
wi th noney either on one individua

(1) (1953) A .C 407 419.
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occasion or a nunber of ‘occasions, provided that the
evidence did not establish that he carried on an agency

busi ness. Their~ Lordships were of opinion that t he
reasoning.in Reg. v. Portugal (1) for the viewthat s. 75 of
the Larceny Act was |imted to the class of persons

nentioned in it, was directly applicable to the case they
were considering, subject to sone inmmterial variations,
arid finally said
"’In enunciating the construction which they
have placed on section 392 they would point
out /that they are in no way inpugning the
decisions is certain cases that one act of en-
trustnment nmay constitute a man a factor for
anot her provided he is entrusted in his busi-
ness ‘as a nercantile agent, nor are they
deci di ng what activity 1is required to
establish that an individual is -carrying on
the busi ness of an agent".
These observations mean that the viewthat s. 75 was linmted
to the class of persons nentioned therein did not affect the
correctness of the view that a certain act of entrustnent
may Constitute a person a factor for another provided be was
entrusted in his business as a nercantile agent. It follows
that a certain entrustnment, provided it be in the course of
business as a nmercantile agent, would nmake the /‘person

entrusted with a factor, i. e., would nake himbelong to the
class of factors. The criterion to hold a person-a factor,
therefore, is that his business be that —of "a nercantile

agent and not necessarily that he be a pr of essi ona
nercantil e agent.

Further, their Lordships left it open as to what kind of
activity on the part of a person alleged to be an agent
woul d establish that he was carrying on the business of an
agent . This again makes it clear that the enmphasis is. not
on the person’s carrying on the profession of an agent, but
on his carrying on the business of an agent.

(1) (1885) 16 Q B.D, 487.
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These cases, therefore, do not support the contention for
Dal ma and Chokhani that the term"agent’ ins. 409 I. P.

C., which corresponds to s. 392 of the Ceylon Penal Code.
is restricted only to those persons who carry on the
profession of agents. These cases are authority for the
view that the word 'agent’ would include a person who
belongs to the class of agents, i.e., who carries on the
busi ness of an agent.
Further, the accused in the Privy Council Case (1) was not
held to be an agent. 1In so holding, their Lordships said
“"I'n the present case the appellant clearly was
not doing so, and was in no sense entitled te
receive the noney entrusted to him in any
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capacity, nor indeed, had M. Ranat unga
authority to make himagent to hand it over to
t he bank."

To appreciate these reasons, we may nention here the facts
of that case. The accused was the President of the Salpiti

Koral  Union. The Union supplied goods to its menber
societies through three depots. The accused was also
President of the Committee which controlled one of these
depot s. He was also Vice-President of the Co-operative

Central Bank which advanced nobneys to business societies to
enable themto buy their stocks. The societies repaid the
advance weekly through cheques and/or money orders, except
when t he advance be of snall sums. The Central Bank, inits
turn, paid in the noney orders, cheques and cash to its
account with the Bank of Ceylon. The accused appointed one
Ranatunga to be the Manager of the depot which was managed
by the Committee  of which he was the President. The
payments to the Central Bank used to be made through him
The accused instructed this Manager to follow a course ot her

than the prescribed routine. It was that he was to coll ect
(1) [1953] A.-C. 407, 419.
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the ampunts fromthe stores in cash and hand them over to
himfor transmission to the Bank. The accused thus got the
cash from the Manager and sent his own cheques in
substitution for the amounts to the Central Bank. He also
arranged as the Vice President of that Bank that in certain
cases those cheques be not sent forward for collection and
the result was that he could thus m sappropriate a |l arge sum
of noney. The Privy Council said that the accused was not
entitled to receive the nobney entrusted to him in any
capacity, that is to say as the Vice-President " of the
Cooperative Central Bank or the President of the Union
controlling the depots or as the President of the Comrmittee.
It follows fromthis that he could not have received the
nmoney in the course of his duties as, any of these  office-
bearers. Further, the Manager of ‘the depot had no authority
to nmke the accused an agent for purposes of transnitting
the noney to the Bank. The reason why the accused was not
held to be an agent was not that he was not a professiona

agent . The reason mainly was that the amunt” was not
entrusted to him in the course of the duties he had to
di scharge as the office-bearers of the various institutions.
Learned counsel also nade reference to the case reported  as
Rangamannar Chatti v. Enperor (1). it is not of ‘much ~help

The accused there is said to have denied all know-edge of
the jewels which had been given to himby the conplainant
for pledging and had been pl edged and redeenmed. It was said
that it was not a case under a. 409 1. P. C The reason
gi ven was:

"There is no allegation that the jewels were
entrusted to the accused 'in the way of his

busi ness as an agent’. No doubt he is said to
(1) (1935) MWM 649.
298

have acted as the conplainant’s agent, but he

is not professionally the conplainants agent

nor was this affair a business transaction."
The reasons enphasi ze both those aspects we have referred to
in considering the judgnent of the Privy Council in
Mahumar akal ag Edward Andrew Cooray’s Case (1), and we need
not say anything nore about it.
What s. 409 I.P.C. requires is that the person alleged to
have comritted crimnal breach of trust with respect to any
property be entrusted with that property or wth dom nion
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over that property in the way of his business as an agent.
The expression in the way of his business’ neans that the
property is entrusted to himin the ordinary course of his

duty or habitual occupation or profession or trade’. He
should get the entrustment or dominion in his capacity as
agent . In other words, the requirenments of this section

woul d be satisfied if the person be an agent of another and
that other person entrusts himwth property or wth any
donmi nion over that property in the course of his duties as
an agent. A person may be an agent of another for sone
purpose and if he is entrusted wth property not in
connection w th that purpose but for another purpose, that
entrustnent wll not be entrustment for the purposes of S
409 |.P.C. if any breach of trust is comritted by that
person. This interpretation.in no way goes agai nst what has
been held in Reg. v. Portugal (2) or in Mhumarakal age
Edward Andrew Cooray’s 'Case (1), and finds support fromthe
fact that the section also deals wth entrustnment of
property ‘or with any dom ni on over property to a person in
his capacity of a public servant. A different expression
in the —way of his business’ is used in place of the
expression 'in his capacity,” to nmake it clear t hat
entrustnent of property in'the capacity of agent will not,
by itself, be sufficient to nake
(1) (1953) A.C. 407. 4109.
(2) (188 5) Ib QB.D., 487
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the crimnal breach of trust by the agent a graver offence
than any of the offences mentioned is ss. 406 to 408 1.P.C
The crimnal breach of trust by an agent would be a graver
of fence only when he is entrusted with property not only in
his capacity as an agent but also in connection wth his
duties as an agent. W need not specul ate about the reasons
whi ch i nduced the Legislature to make the breach of trust by
an agent nore severely puni shabl'e than the breach of trust
conmmitted by any servant. The agent acts mpstly as a
representative of the principal and has nobre powers in
deal i ng with t he property of t he princi pal and,
consequent |y, there are greater chances of hi s
m sappropriating the property if he be so minded and |ess
chances of his detection. However, the interpretation we
have put on the expression 'in the way of his business’ is
also borne out from the Dictionary neanings of t hat
expression and the neanings of the words 'business’ -and
"way', and we give these bel ow for convenience.
"In the way of’ -of the nature of, bel ong
ing to the class of, in the
course of or routine of
(Shorter Oxford English Dictionary)
-in the matter of, as regards, by way of
(Webster’s New Inter-
nati onal Dictionary,
Il Edition, Unabrid-
ged)
Busi ness’ -occupation, work
(Shorter Oxford Eng-
l'ish Dictionary)
-mercantile transacti ons,
buyi ng and selling, duty,
speci al inposed or under-
300
taken service, regular occupation
(Webster’s New Inter-
nati onal Dictionary,
Il Editional, Unabrid-
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ged)
-duty, province, habitua
occupati on, profession

trade-
(Oxford Concise Dictionary)
"Wy’ --scope, sphere, range, line of occupation

Oxford Concise Dictionary)

Chokhani was appoi nted agent of the Bharat Insurance Conpany
on January 31, 1951. He adnmits this in his statement wunder
s. 342, . P.C He signed various cheques as agent of this
conpany and he had been referred to in certain docunents as
the agent of the conpany.
Dalma, as a Director and Chairman of the conpany, is an
agent of the conpany.
In Palmer’s Conpany Law, 20th Edition, is stated, at page
513 :
"A conpany can only act by agents, and usually the persons
by whomit acts and by whomthe business of the conmpany is
carried on or superintended are terned directors........
Agai n, at' page 515 is noted

(Directors are, inthe eye of the law, agents

of the conpany for which they act, and the

general “principles of the |Iaw of principal and

agent regul ate in nost respects the
rel ati onship of the conpany and its
directors.,,
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It was held in Gulab Singh v. Punjab Zani ndara Bank (1) and
in Jasuwant Singh wv. V.V. Puri(2) that a director is an
agent of the conpany.

Both Dalma and Chokhani being agents of the -conpany the
control, if any, they had over the securities and the funds
of the conpany, would be in their capacity as agents of the
conpany and would be in the course of Dalma s duty as the
Chairman and Director or in the course of Chokhani’s duty as
a duly appointed agent of the conpany. If they commtted
any crimnal breach of trust with respect to the securities
and funds of the conpany, they wuld be comitting an
of fence under ss.409 |.P.C.

In view of our opinion with respect to Dal mia and Chokhan

being agents within the meaning of s. 409 |I.P.C_-and being
entrusted with dominion over the funds of the Bharat
I nsurance Conpany in the Banks which conmes wthin the
neaning of the words 'property’ in s. 409, these -appellant
would conmit the offence of criminal breach of trust ~under
S. 409 in case they have dealt with this 'property’in any
manner nentioned ins. 405 1.P.C

W may now proceed to discuss the detailed nature of. the
transactions said to have taken place in pursuance of the

all eged conspiracy. It is, however, not necessary to give
details of all the inpugned transaction. The details of the
first few transactions will illustrate how the whol e 'schene

of diverting the funds of the Insurance Conpany to the Union
Agenci es was wor ked.

The Uni on Agencies suffered | osses in its shares specul ation
business in the beginning of August, 1954, The share
brokers sent statenents of accounts dated August 6, 1954, to
Chokhani and

(1) A I.R 1942 Lah. 47.

(2) A I.R 1951 Pu n. 99.
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nmade demand of Rs. 22,25,687-13-0 in respect of the |osses,
The total cash assets of the Union Agencies in all it,;

banks and offices at Bonbay, Calcutta and Del hi anpbunted to
Rs. 2,67,857-11-7 only. The Union Agencies therefore needed
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a large sum of noney to neet this denmand and to neet
expected future demands in connection with the | osses.

At this crucial tinme, telephonic conmunications did take
pl ace between presunmably Dal m a and Chokhani . The calls
were made from Tel ephone No. 45031, which is Dalma s numnber
at 3, Sikandara Road, New Del hi to Bonmbay No. 33726, of Cho-
khani . Two calls were made on August 7, 1954, three on
August 8, two on August 11 and one each on August 13 and
August 14, respectively. O course, there is no evidence
about the conversation which took place at these talks. The
significance of these calls lies in their taking place
during the period when the schene about the diversion of
funds was coming into operation for the first time, but in
the absence of evidence as to what conversation took place,
they furnish merely a circunstance which is not conclusive
by itself.

On  August 7 and 9, 1954, the Punjab National Bank, Bonbay,
received Rs. 2,00,000 and Rs. 3,00,000 respectively in the
account of the Union Agencies, telegraphically from Del hi.
On the sane day, Vishnu Prasad, appellant, opened an account
with the Bank of |ndia, Bonbay, in'the nane of Bhagwati
Tradi ng Conmpany. He gave hinself out as the sole proprietor
and nentioned the business of the conmpany in the form for
opening account as merchants and conmm ssion agents’. He
nmade a deposit of 'Rs. 1, 100 said to have been supplied to
hi m by Chokhani

On  August 11, 1954, Vishnu Prasad nade another deposit of
Rs. 1,100, again said to have
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been supplied by Chokhani, as the first _deposit in the
account he opened with the United Bank of 1 ndia, Bonbay, in

the nanme of Bhagwati Tradi ng Conpany. ~The business of the
conpany was described in the formfor opening account as
nmer chants, piece-goods dealers.’

There is no dispute now that Bhagwati Trading Conpany did
not carry on any business either as nerchants and conm ssion
agents or as nerchants and piece-goods deal ers. Vi shnu
Prasad states that he acted just at Chokhani told” him and
did not know the nature of the transactions which were
carried on in the nane of this conpany. It is however clear
fromthe accounts and dealings of this conpany that its main
purpose was sinmply to act in such a way as to let the funds
of the Insurance Conpany pass on to the Union Agencies, to
avoi d easy detection of such transfer of funds.

Chokhani states that he did this business as the ~Union
Agenci es needed noney at that tine. He thought that the
Union Agencies would meke profit after sone time and
thereafter pay it back to Bhagwati Trading Conpany. for
purchasing securities and therefore he postponed the  dates
of delivery of the securities to the |Insurance Conpany. He
added that in case of necessity be could raise “nbney by
selling or nortgaging the shares of the Union Agencies in
the exercise of his power of attorney on its behal f.

We may now revert to the actual transaction gone through to
nmeet the demands in connection with the | osses of the Union
Agenci es.

On August 9, 1954, Chokbani purchased 3% 1963-65 securities
of the face value of Rs. 22,00,000 on behalf of the
I nsurance Conpany from Narai ndas and Sons, Security Brokers.
Chokhani entered, into a cross-contract with the same firm
of brokers
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for the sale of simlar securities of the same face val ue on
behal f of Bhagwati Tradi ng Conpany. He informed the brokers
that the paynment of purchase price would be nade by the
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I nsurance Conpany to Bhagwati Tradi ng Conpany from whom it
woul d get the securities. Thus the act ual br okers
practically got out of the transaction except for their
cl ai m of brokerage.

On  August 11, 1954, a simlar transaction of purchase on
behal f of the Insurance Conpany fromthe brokers and sal e by
Bhagwati Trading Conpany to those brokers, of 3% 1963-65
securities of the face value of Rs. 5,00,000, was entered
into by Chokhani

It may be nmentioned, to avoid repetition, that Chokhan

al ways acted in such transaction-which may be referred to as
usual purchase transactions both on behalf of the Insurance
Conpany and on behal f of Bhagwati Tradi ng Conpany, and that
the sane arrangenent was nade with respect to the paynent of
the purchase price and the delivery of securities.

The securities were not delivered to the Insurance Conpany
by Bhagwati Tradi ng Conpany and yet Chokhani made payment of
the purchase price fromout of the funds of the |Insurance
Conpany.

On  August 11, 1954, Chokhani- got the statenent of accounts
from the brokers relating to the purchase of securities
Wrth Rs. 22,00,000. The total cost of those securities
wor ked out at Rs. 20, 64,058-6-9. Chokhani made the paynent
by issuing two cheques in favour of Bhagwati Trading
Conpany, one for/ Rs. 10,00,000 and the other for the

bal ance, i.e., Rs. 10,64,058-6-9. Needless to say that he
utilised the cheques which had already been signed by
Raghunath Rai, in pursuance of the arrangenent to facilitate
transacti ons on behal f of the Insurance Conpany.
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On August 12, 1954, the statenent of account w th respect to
the purchase of securities worth Rs. 5, 00,000 was received.
The cost worked out to Rs. 4,69, 134-15-9. Chokhani made the
paynment by issuing a cheque for the amount in favour of Bhag
wati Tradi ng Conpany. All these cheques were drawn on the
Chartered Bank, Bonbay.

On  August 12, 1954, Vishnu Prasad drew cheques /for Rs.
9,00,000 in the account of Bhagwati Trading Conpany in the
United Bank of India. The anpbunt was collected by his
father Bajranglal. He drew another cheque for Rs. 9,60,000
in the account of the Bhagwati Tradi ng Conmpany with the Bank
of India, Bonbay, and collected the anmount personally. The
total anmpbunt w thdrawmn by these two cheques viz., Rs:
18,60,000 was passed on to the Union Agencies through
Chokhani that day. Thereafter Chokhani- deposited Rs.
7,00,000 in the account of the Union Agencies with the Bank
of India, Rs. 7,00,000, in the account of the Union Agencies
with the United Bank of India and Rs. 4,40,000 in._ the
account of the Union Agencies with the Punjab National / Bank
Ltd. The Punjab National Bank Ltd., Bonbay, as already
nmentioned, had received deposits of Rs. 2,00,000 -and Rs.
3,00,000 on August 7 and August 9, 1954, respectively, in
the account of the Union Agencies from Del hi.

Bet ween August 9 and August 19, 1954, Chokhani nade paynent
to the brokers on account of the | osses suffered by the
Uni on Agenci es. He issued cheques for Rs. 9,37,473-5-9
bet ween August 9 and August 13, 1954, on the account wth
the Punjab National Bank. On August 13, he issued cheques
on the account of the Union Agency with the United Bank of
India in favour of the Bonmbay brokers on account of the
| osses of the Union Agencies, for Rs. 7,40,088-5-9. He also
i ssued, between August 13 and August 19., 1954, cheque for
Rs. 6,84,833-14-0 on the Bank of India, in favour
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of the share brokers at Bonbay on account of the |osses
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suffered by the Uni on Agencies.

Chokhani inforned the head office at Delhi about these
purchase transaction of securities worth Rs. 27,00, 000,
through letter dated August 16, 1954, and along wth that
letter sent the contract note and statenents of accounts
received from the brokers. No nentioned was made in the
|etter about the paynent being made to Bhagwati Trading
Conpany through cheques or about the arrangenent about
getting the securities fromBhagwati Trading Conpany or
about the postponenment of the delivery of the securities by
that conpany. On receipt of the letter, Raghunath Ra

contacted Dal ma and, on being told that the securities were
purchased wunder the latter’s instructions, nade over the
letter to the office where the usual entries where made and
records were prepared, as had to be done in pursuance of the
office routine. Utimately, the fornmal confirmation of the
pur chases was obtained on August 30, 1954, fromthe Board of
Directors at its neeting for which the office note Stating
that the securities were purchase under the instruction of
the Chairman (Dalma) was  prepared. The office note,
Exhibit P. 793, wth respect to the purchase of these
securities worth Rs. 27,00,000 was signed by Chordia, who
was then the Managing, Director of the Bharat |nsurance
Conpany.

On  August 16, 1954, Vishnu Prasad withdrew Rs. 2,200 from
the account of the Bhagwati Tradi ng Conpany with the Bank of
India, according to his statenent,  gave this nobney to
Chokhani in return for the anpunt~ Chokhani ~had advanced
earlier for opening accounts for Bhagwati Trading Conpany
with the Bank of India andthe United Bank of India.
Thereafter, whatever nobney was in the account ~of ' Bhagwati

Trading Conpany wth these Banks was the noney  obtained
through the dealings entered into on behalf of Bhagwati

Tradi ng Conpany, the funds
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for nmost of which came fromthe Bharat |Insurance Conpany.

On  August 18, 1954, Vishnu Prasad drew a sumof Rs., 50,000
from Bhagwati Tradi ng Conpany’s account with the  Bank of
I ndi a and passed on the ampunt to the Union Agencies through
Chokhani . On August 23. 1954, he withdrew Rs. 90,000 from
Bhagwati Tradi ng Conpany’s account with the United Bank of
India and Rs. 5,10,000 fromits account with the Bank of
I ndi a and passed on these anobunts also to the Union Agencies
through Chokhani. Chokhani then issued cheques to telling
Rs. 5,88,380-13-0 from August 23 to August- 26,1954, on the
account of the Union Agencies with the Chartered Bank

Bonbay, in favour of the brokers on account of the |osses
suffered by that conmpany. Thus, out of the total anmpunt of
Rs. 25,33,193-6.6 withdrawn by Chokhani fromthe account of
the Bharat. Insurance Conpany and paid over to Bhagwati

Tradi ng Conpany, Rs. 25,10,000 went to the Union “Agencies,
which nostly utilised the amount in paynent of the | osses
suffered by it.

The Union Agencies suffered further |osses anounting to
about Rs. 23,00,000. Denmands for paynent by the brokers
were received on Septenber 3, 1954, and subsequent days.

The Bharat |nsurance Conmpany had no sufficient liquid funds
in the Banks at Bonmbay. There was therefore necessity to
deposit funds in the Bank before they could be drawn
ostensibly to pay the price of securities to be purchased.

This time the transactions of sale of securities held by the
I nsurance Conpany and the wusual purchase transacti ons
relating to certain other securities were gone through. The
details of those transactions are given bel ow
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On Septenber 4, 1954, securities of the face value of Rs.
17,50,000 held by the Insurance Conpany were w thdrawn from
its Safe-custody account with the Inperial Bank of India,
New Del hi, by letter Exhibit P. 1351 under the signature of
Dal m a. Securities worth Rs. 10, 00,000 were 2-1/40% 1954
securities and the balance were 2-1/2% 1955 securities.
These securities were then sent to Bonbay and sold there.
On Septenber 9, 1954, Rs. 6,25,000 were transferred from
Delhi to the account of the Insurance Conpany with the
Chartered Bank, Bonbay, by telegraphic transfer. Thus the
bal ance of the funds of the Insurance Conpany with the Char-
tered Bank rose to an amount out of which the |osses of
about Rs. 23,00,000 suffered by the Union Agencies could be

net . The 1954 securities sold were to mature on Novenber
15, 1954. The 1955 securities would have matured rmuch
l ater. No ostensible reason for their premature sale has

been gi ven.

On Septenber 6, 1954, Chokhani purchased 3% 1959-61
securities of the face value of Rs. 25,00,000 on behalf of
the I nsurance Conpany from M's. Naraindas & Sons, Brokers.
A cross--contact of sale of similar securities by Bhagwati

Tradi ng Conpany to the brokers was also entered into. Steps
which were taken in connection wth the purchase of
securities worth Rs.” 27, 00,000 i n August 1954 were repeated.
On  Septenber 9, 1954, Chokhani issued two cheques, one for
Rs. 15, 00,000 and the other for Rs. 9, 20,875 on the account
of the Insurance Conpany with the Chartered Bank, in favour
of Bhagwati Tradi ng Conpany whi ch deposited the anount of
the cheques into its account with the Bank of India, Bonbay.
Vi shnu Prasad passed on Rs. 24,00,000 to the Union Agencies
through Chokhani. This anpbunt was utilised inmeeting the
| osses suffered by the Union Agencies to the extent of Rs.
22,81,738-2-0, A sum of Rs. 75,000 was paid
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to Bennett Col eman Co. Ltd., of which Dalma was a director
and a sum of Rs. 15,6000 was deposited in the Punjab Nationa

Bank.

It is again significant to not e t hat t'el ephonic
conmuni cati on took place between Dalmia s residence at New
Del hi at, Chokhani’s at Bonbay, between Septenber” 4 and
Septenmber 10, 1954. There was two conmmuni cations on
Septenber 4, one on Septenber 5, three on Septenber 6 and
one on Septenber 10, 1954.

The Union Agencies suffered further |osses anounting to
about Rs. 10,00,000 in the nmonth of Septenber. ~Again, the
accounts of the Union Agencies or of the |Insurance -Conpany,
at Bombay, did not have sufficient balance to neet the
| osses and, consequently, sale of certain securities held by
the I nsurance Conpany and purchase of other securities again
took place. This tinme, 3% 1957 securities of the face val ue
of Rs. 10,00,000 hold by the Insurance Conpany in its safe-
custody deposit with the Chartered Bank, Bombay, were sold
on Septenber 21, 1954, and Rs. 9,84,854-5-6, the net
proceeds, were deposited in the Bank. On the sane day,
Chokhani  purchased 3% 1959-61 securities of the face value
of Rs. 10,00,000 on behalf of the Insurance Conpany
following the procedure adopted in the earlier usua

purchase transactions.

No telephonic conmunication appears to have taken place
bet ween Del hi and Bonbay, on receipt of the demand fromthe
brokers on Septenber 17, 1954, for the paynent of the
| osses, presunably because necessary steps to be taken both
in connection with the fictitious purchase of securities, in
order to pay noney to Bhagwati Trading Conpany for being
made over to the Union Agencies when funds were needed and
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also or providing funds in the Insurance Conpany’s account

with the Chartered Bank, Bonbay, in case the

810

bal ance was not sufficient to neet the | osses, had already
been adopted in the previous transactions, presumably, after

consultations between Dalma and Chokhani. This |ends
wei ght to the significance of the tel ephonic conmunications
between Del hi and Bonbay in the critical period of August

and early Septenber, 1954.

To conplete the entire picture, we nmay now nention the steps
taken to cover up the non-receipt of securities purchased,

at the proper tinme.

By Novenber, 19, 1954, securities of the faceval ue of about

Rs. 80, 00,000 bad been purchased by Chokhani on behalf of

the I nsurance Conpany and such securities bad not been sent

to the head office at Delhi. Raghunath Rai referred the
matter to Dalm a and, on his approval, sent a letter on
Novenber 19, 1954, to Chokhani, asking him to send the
di stinctive nunbers of those securities. The copy of the
letter i's Exhibit P. 805. The securities referred to were
3% Loan of 1959-61 of the face value of Rs. 35,00,000, 3%
Loan of 1963-65 of the face value of Rs. 27,00,000 and 2-

3/ 40/ % Loan of 1960 of face value of Rs. 18,00, 000.

It was subsequent to this that stock certificates wth
respect to 3% 1963-65 securities of the face, value of Rs.

27, 00, 000 arid with respect to 2-3 14% 1960. Loan
securities of the face value of Rs. 18, 00,000 were received
in Del hi.

W may now refer to the transactions which led to the
obtaining of these stock certificates. The due dates of
interest of 3% 1963-65 securities purchased i n-August 1954
were June 1 and Decenber 1. It was therefore necessary to
procure these securities or to enter into a paper
transacti on of their sale prior to  Decenber 1, as,
ot herwi se, the non-obtaining of the incone-tax deduction
certificate from the Reserve Bank would have clearly
i ndi cated that the Insurance Conpany did not hold these
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securities, Chokhani, therefore, entered into~ a genuine
contract of purchase of 3% 1963-65 securities of the face
val ue of Rs. 27,00,000 on behalf of Bhagwati Trading Conpany
wi th Devkaran Nanjee, Brokers, Bonbay, on Novenmber 3, 1954,
He instructed the brokers to endorse the securities in
favour of the Insurance Conpany, even though the securities
wer e being sold to Bhagwati Trading Conpany. These
securities so endorsed were received on Novenber 24, 1954,
and were converted into inscribed stock (Stock Certificate
Exhibit P. 920) fromthe Reserve Bank of India on Decenber
7,1954. The stock certificate does not mention the date on
which the securities were purchased and therefore it
exi stence coul d prevent the detection of the fact that these
securities were not purchased in August 1954 when, according
to the books of the Insurance Conpany, they were shown to
have been purchased.

The Insurance Conpany did not ostensibly pay for the
purchase of these shares but partially paid for it through
anot her share-purchase transaction. 1In order to enable
Bhagwati Tradi ng Conmpany to pay the purchase price, Chokban

paid Rs. 16,00,000 to it fromthe account of the Bharat
Uni on Agencies with the Banks at Bonbay, and Rs. 10,08, 515-
15-0 from the account of the Insurance Conpany with the
Chartered Bank by a fictitious purchase of 2-1/2% 19611
securities of the face value of Rs. 11,00,000 on behalf of
the I nsurance Conpany. These 2-1/2% 1961 securities of the
face value of Rs. 11,00,000 were purchased by Chokhani on
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Novermber 16, 1954. by taking a step sinilar to those taken
for the purchase of securities in August and Septenber,
1954, already referred to.

Interest on the 2-3/4% Loan of 1960 of the face value of Rs.
18,00,000 was to fall due on January 15, 1955. Both on

account of the necessity for obtaining the i nterest
certificate and al so on
312

account of the expected check of securities by the auditors
appoi nted for auditing the accounts of the Insurance Conpany
for the vyear 1954, it becanme necessary to procure these
securities or to sell themoff. Chokhani  purchased, on
Decenber 9, 1954, 2-3/4% 1960 securities of the face value
of Rs. 18,00,000 on behal f of Bhagwati Tradi ng Conpany. The
purchase price was paid out of the funds of the Union
Agenci es and Bhagwat i~ Trading Conpany. The securities were,
however, got endorsed in'the nane of the Insurance Conpany.
Chokhani got the securities sonetines about Decenber 21
1954, 'and, therefore, got themconverted into stock certi-
ficates which were then sent to the head office at Del hi.
There still remained 3% 1959-61 securities of face value of
Rs. 35,00,000 to be accounted for. They were purchased in
Septenber, 1954, as-already nentioned, but had not been
received up to the ‘end of Decenber. On Decenber 27, 1954,
Chokhani purchased 2-3/4% 1962 securities of the face value
of Rs. 46,00,000, /intw lots of Rs. ~11,00,000 and Rs.
35, 00, 000 respectively, on behalf of the Insurance Conpany.
He also entered ‘into the usual cross-contract wth the
brokers for the sale of those securities on behalf of the
Uni on Agenci es. This  was a fictitious transaction, as
usual, and these securities were not received fromthe Union
Agenci es. On the sane day, Chokhani entered into a contract
for the sale of 3% 1959-61 securities of the face value of
Rs. 35,00,000 on behalf of the Insurance, Company and al so
entered into a cross-contract- on -behalf of the 'Union
Agenci es for the purchase of these securities fromthe same
br okers. As these securities (did not exist wth the
Jnsuranco Conpany, these transactions were also paper
transactions.
W need not give details of the passing of nobney from one
concern to the other in connection with these transactions.
For purposes of audit the 1959-61 securities of the face
val ue of

313
Rs. 35,00,000 had been sold. Now securities viz., 2-3/4%
1962 securities of the face value of Rs. 46,00,000 had been
ostensi bly purchased. The auditors could demand i nspection
of these newy purchased securities. Chokhani therefore
entered into another purchase transaction. This time a
genui ne transaction for the purchase of 2-3/4% 1962  securi -
ties of the face value of Rs 46,00,000 was entered-into on
January 1t, 1955. The purchase price was paid by the sale
of 3% 1957 securities of the face value of Rs. 46,00, 000
whi ch the Insurance Conmpany possessed. For this purpose
Chokhani w thdrew t hese securities of the face value of Rs.
8,25,000 fromthe Chartered Bank, Bonbay, and Rs. 37,75, 000
worth of securities were sent to Bonbay from Del hi. These
securities were then converted into inscribed stock
The | nsurance Conmpany was now supposed to have purchased 2-
3/4% 1962 securities of the face value of Rs. 92,00, 000
havi ng purchased Rs.416,00,000) worth of securities in
Decenber 1954 and Rs. 46,00,000 worth of securities in
January 1955. It possessed securities worth Rs. 46,00, 000
only and inscribed stock certificate with respect to that
could serve the purpose of verifying the existence of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 81

other set of Rs. 46,00,000 worth of securities. These
transactions are sufficient to indicate the scheme followed
by Chokhani in the purchase and sal e of securities on behalf
of the Insurance Conpany. It is clear that the transactions
were not in the interests of the |Insurance Conpany but were
in the interests of the Union Agencies inasnmuch as the funds
were provided to it for neeting its |osses. It is also
clear that the system adopted of withdrawing the funds of
the Insurance Conpany ostensibly for paying the purchase
price of securities after the due date of paynent of
interest and selling the securities off, if not actually
recouped fromthe funds of the Union Agencies or
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Bhagwati Tradi ng Conpany prior to the next date of paynent
of interest, was not-in the interests of the Insurance
Conpany. When, however, the sale price could not be paid
out of the funds of the Union Agencies or Bhagwati Trading
Conpany, Chokhani, on behalf of the Insurance Conpany
entered into-a fresh transaction of purchase of securities
which were not actually received and thus showed repaynent
of the earlier funds though out of the funds withdrawmn from
the sanme conpany (viz., the Insurance Conpany) ostensibly
for paying the purchase price of newy purchased securities.
Turning to the evidence on record, the main statement on the
basis of which, /together with other 'circunstances, the
Courts below have found that Dalma had the necessary

crimnal intent as what Chokhani did was known to him and
was under his instructions, is that of Raghunath Rai,
Secretary-cum Account - of the Bharat |nsurance Conpany. M

Di ngl e Foot has contended firstly that Raghunath Rai was an
acconplice of the alleged conspirators and, if not, he was a
wi t ness whose testinony should not, in the circunstances be
believed w thout sufficient corroborati on which does riot
exi st. He has also contended that the Courts below fel
into error in accepting the statenents made by him which
favoured the prosecution case without critically exam ning
them that they ignored his statements in favour of the
accused for the reason that he was wunder obligation to
Dalmia and ignored his statements inconsistent” with his
previous statenent as he was not confronted with them in
Cross-exam nation.
An acconplice is a person who participates in the comm ssion
of the actual crine charged against an accused. He is to be
a particleboard. There are two cases, however, in which a
person has been held to be an acconplice even if ‘he is not a
particeps crinmnis. Receivers of stolen property
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are taken to be acconplices of the thieves from whom they
receive goods, on a trial for theft. Acconplices in
previous simlar offences commtted by the accused on /tria
are deened to be acconplices in the offence for which the
accused is on trial, when evidence of the accused  having
conmitted crimes of identical type on other occasions be
adm ssible to prove the systemand intent of the accused in
conmtting the offence charged Davies Director of Public
Prosecution8 (1).
The contention that Raghunath Rai was an acconplice is
mainly based on the facts that (i) Raghunath Rai did not
produce the counterfoils of the cheques for the inspection
of the auditors, though asked for by them in spite of the
fact that the counterfoils nmust have cone to Delhi during
the period of audit; (ii) the alleged scheme of the cons-
pirators could not have been carried out without his help in
si gni ng bl ank cheques which were issued by Chokhan
subsequently. The nmere signing of the blank cheques is
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hardly an index of conplicity when the bank account had to
be operated both by Chokhani and Raghunath Rai, jointly.
Raghunath Rai had to sign blank cheques in order to avoid
del ay in payments and possi bl e occasional falling through of
the transactions. No sinister retention can be inputed to
Raghunat h Rai on account of his signing blank cheques in the
expectation that those cheques would be properly used by
Chokhani. The counterfoils have not been produced and there
is no evidence that they showed the real state of affairs,
i. e., that the cheques were issued to Bhagwati Trading
Conpany and not to the brokers fromwhomthe securities were
pur chased.

It is not expected that the name of Bhagwati Tradi ng Conpany
woul d have been witten on the counterfoils of the cheques
when its existence and

(1) L. R 1954 A C. 378.
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the part it took'in the transactions were to be kept secret
from the head office. Wen counterfoils were sent for in
August, 1955, they were not received from Bonbay. Chokhan
states that he did not get that letter.

Mor eover, counterfoils reach-the head office after a |[long
time and there is no particular reason why Raghunath Rai
should notice the counterfoils then. He does not state in
his evidence that he used to | ook over the counterfoils when
the cheque books canme to himfor further signatures.

W do not therefore agree that Raghunath Rai was an
acconplice

Even if it be considered that  Raghunath Rai’s evidence
required corroboration as to the part played by Dalma, the
circunstances to which we wuld refer later in this
j udgrment, afforded enough corroborationin that respect.
Raghunath Rai nmade a statenment. Exhibit P~ 9, bef ore
Annadhanam on Sept enber 20, 1955. He made certain
statements in Court which were at variance wth t he
statement nmade on that occasion. ~This variation was not
taken into consideration in .assessing the veracity of
Raghunath Rai as he had not been cross-exam ned about it.

The argunent of M. Dingle Foot is that such variation, if
taken into consideration, considerably weakens the evidence
of Raghunath Rai. He has urged that no cross exani nation of

Raghunath Rai was directed to the inconsistencies on - any
particular point in viewof the general attack on his
veracity through cross--exam nation with respect to certain

matters. He has contended that in view of s. 155 of the
I ndian Evidence Act, any previous statement of a  wtness
inconsistent with his statenment in Court, if  otherw se

proved, could be wused to inpeach his credit and  that
therefore the Courts bel ow were not right
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in ignoring the inconsistencies in the statenent of
Raghunath Rai nmerely on the ground that they were not put to
him in cross-examnation. On the other hand, the | earned
Solicitor GCeneral contends that s. 155 of +the Indian
Evidence Act is controlled by s. 145 and that previous
i nconsi stent statenents not put to the witness could not be
used for inpeaching his credit. W do not consider it
necessary to decide this point as we are of opinion that the
i nconsi st ent statements referred to are not of any
significance in inpeaching the credit of Raghunath Rai

The specific inconsistent statenents are : (i) 'l never of
ny own accord send securities to Bonbay nor am authorised to
do so’: In Court Raghunath Rai said that certain securities

were sent by himto Bormbay on his own accord because those
securities were redeenable at Bonmbay and the maturity date
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was approaching. (ii) Before the Adm nistrator, Raghunath
Rai had stated: 'l cannot interfere in the matter as, under
Board Resolution, Chokhani is authorised to deal with the
securities. Chokhani al ways works under instructions from
the Chairman.’ In Court, however, he stated that there was
no resolution of the Board of Directors authorising Chokhan
to sell and purchase securities. The m sstatenment by
Raghunath Rai, 1in his statement P. 9 to the Investigator
nmade on Septenber 20, 1955. about Chokhani’ s bei ng
aut hori sed by a Board resolution to deal with t he
securities, is not <considered by Dalma to be a false
statement as he hinself stated, in answer to question No.
21, that such a statenent could possibly be nmde by
Raghunath Rai in view of the Board of Directors considering
at the neeting the question whether Chokhani be authorised
to purchase and sell securities on behalf of the conmpany in
order to nmke profits: (iii)~ "Roughly 1-3/4 chores of
securities were sent to Bonbay fromhere during the period
from
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April 1955 to June 1955 The period was wong and was
really fromJuly to August 1955. Raghunath Rai admitted the
error and said that he had stated to Annadhanam without
reference to books. (iv) " Securities are sent to Chokhani at
Bonbay through a representative of Dalma.  The statenent is
not quite correct as securities were sent to Bonbay by post
al so.
Raghunath Rai stated that on the receipt of the advice from
Chokhani about the purchase or sale of securities, he used
to go to Dalma on the day followi ng the receipt of the
advice for confirmation of the contract of purchase or sale
of securities and that after Dalm a’s approval the  vouchers
about the purchase of those securities and the crediting of
the ampunt of the sale price of those “securities to the
account of the Insurance Conpany w th the Chartered Bank, as
the case may be, used to be prepared.
Kashmri Lal and Ram Das, who prepared the vouchers,
describe the procedure followed by themon receipt of the
advice but do not state anything about Raghunath’ Rai’s
seeking confirmation of the purchase transactions from
Dal m a and therefore do not, as suggested for the
appel lants, in any way, contradict Raghunath Rai.
It is urged by M. Dingle Foot that it was sonewhat _unusual
to put off the entries with respect to advises received by a
day, that the entries must have been nade on the day the
advices were received and that in this manner the entries
made by these clerks contradi ct Raghunath Rai. A witness
cannot be contradicted by first supposing that' a certain
thing nmust have taken place in a manner not deposed to by
any wtness and then to find that was not consistent’ with
the statement nade by that witness. Further, we  are of
opi nion that there could be no obj ect in maki ng
consequential entries
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on recei pt of the advice about the purchase of securities if
the purchase transaction itself is not approved of and is
consequently cancelled. The consequent entries were to be
with respect to the investments of the |Insurance Conpany and
not with respect to infructuous transactions entered into by
its agents.
It has also been urged that if Dalma's confirmation was
necessary, it was extraordinary that no witten record of
his confirmng the put-chase of securities was kept in the
office. We see no point in this objection. [If confirmation
was necessary, the fact that various entries were made
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consequent on the receipt of advice is sufficient evidence
of the transaction being confirned by Lalmit, as, in the

absence of confirmation, the transaction could not have been
taken to be conplete. Further, office notes stating that
securities had been purchased or sold ’'under instructions of
the Chairman’ used to be prepared for the nmeeting of the
Board of Directors when the matter of confirmng sale and
purchase of securities went before it. The fact that office
notes mentioned that the securities had been purchased under
the instructions of the Chairman is the record of the
al | eged confirmation.

The proceedings of the nmeeting of the Board of Directors
with respect to the confirmation of the purchase and sal e of
securities do not nention that action was taken on the basis
of the office notes. Mnutes with respect to other mtters
do refer to the office notes. . This does not, however, nmean
that office notes were not prepared. Confirmation of the
purchase and sale of the shares was a formal matter for the
Boar d.

Al  the ‘office notes, except one, were signed by Raghunath
Rai . The one not signed by himis Exhibit P. 793. It is
signed by Chordia and is dated August 18, 1954. This also
mentions under instructions of the Chairman certain shares

have been
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pur chased’ . Chordia was a relation of Dalma and had no
reason to wite the expression 'Under instructions of the
Chai rman’ falsely. Such a note cannot be taken to be a
routi ne note when the power to purchase and sell  securities

vested in Chordia as Mnaging Director of the conpany.

Clause (4) of article 13 of the Bye-laws enpowered the
Managing Director to transfer, buy and sell Governnent
securities. When Chordia, the Managing Director, wote in
this office note that securities were purchased under the
instructions of the Chairman, it can be taken to be a true
statement of fact. It is true that he has not been exam ned
as a witness to depose directly about his getting /it from
Dal mMma that the purchase of securities referred to in that
note was Under his instructions. This does not natter as we
have referred to this office note in connection wth
Raghunath Rai’s statenent that office notes used to be
prepared after Dalma' s statement that the parti cul ar
purchase of shares was under his instructions.

The statenents nmade by Raghunath Rai which are said to go in
favour of the accused may now be dealt with:. Raghunath Ra

was cross-exanmned with respect to certain letters  he had
sent to Chokhani. He stated, in his deposition on July 29,
1958, that Dalm a accepted his suggestion for (witing to
Chokhani to send him the distinctive nunbers of t he
securities which had been purchased, but not received at the
head office, and that when he reported non-conpliance of

Chokhani in comunicating the distinctive nunbers and
suggested to Dalma to ring up Chokhani to send the
securities to the head office, Dalma agreed. Thi s took

place in Novenber and Decenber 1954. Dalm a' s approval - of
the suggestion does not go in his favour. He could not have
refused t he suggestion

Raghunath Rai al so stated that in Septenber or Cctober 1954
there was a tal k between hier
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K. L. Gupta and Dal m a about the low yield of interest on
the investnents of the Insurance Conpany and it was
suggested that the noney be invested in securities, shares
and debentures. Dalmia then said that he had no faith in
private shares and debentures but had faith in Government
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securities and added that he would ask Chokhani to invest
the funds of the Insurance Conpany in the purchase and sale
of Governnment securities. He, however, denied that Dalnia
had said that the investnent of funds would be in the
di scretion of Chokhani, and added that Chokhani was not
aut horised to purchase or sell securities on behalf of the
I nsurance Conpany unl ess he was authorised by the Chairman

The statenent does not support Dalma’ s authorising Chokhan

to purchase and sell securities in his discretion

Anot her statenment of Raghunath Rai favourable to Dalma is
said to be that according to himhe told the auditors on
Septenmber 9, 1955, that the securities not then available
were wth Chokhani at Bonbay from whom advi ces about their
pur chase had been received. Annadhanam stated t hat
Raghunath Rai had told himthat Dalma wuld give the
explanation of the securities not produced before the
audi t ors. There is noreason.to prefer Raghunath Rai’s
statenment to that of Annadhanam - Annadhananis statement in
the letter Exhibit P. 2 about their being informed that in
March, 1954, after the purchase, the securities were kept in
Bonbay in the custody of Chokhani refer to what they were
told in the first week of January, 1955, and not to what
Raghunath Rai told himon Septenber 9, 1954.

Raghunath Rai stated that on one or two occasions be,
instead of going'to Dalmia, talked with him on telephone
regarding the purchase and sale of securities by Chokhan

and that Dalma told himon tel ephonethat be bad instructed
for the purchase
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and sale of securities and that he was confirmng the
purchases or sales. This does not really favour Dalma as
Raghunath Rai nmintains that Dalma didconfirmthe purchase
or sale reported to him It is inmaterial whether that was
done on tel ephone or on Raghunath Rai actually neeting him

Questions put to the Administrator, M. Rao, in cross-
exam nation, inplied that Raghunatb Rai was a reliable
person and efforts to win himover failed. It was suggested

to the Administrator that the reasons for the appointnent of
Sundara Rajan as the Administrator’s Secretary was that he
wanted to conceal certain matters from Raghunath Rai . H s
reply indicated different reasons for the appointnent.
Anot her suggestion put to himwas that Raghunath Rai offered
to retire, but he kept his offer pending because of this
case. This suggestion too was deni ed.

It was brought out in the cross-exanination of Raghunath Ra

that he was in a position in which he could be influenced by
the Administrator. Raghunath Rai was using the office car

Its use was stopped by the Adm nistrator in January, 1956.
He was not paid any conveyance all owance. In April, = 1958,
he made a representation to the Adninistrator for the
paynment of that allowance to him The Adm nistrator passed
the necessary order in May, 1958, with retrospective effect
from January 1956. The ampunt of conveyance all owance was
Rs. 75 per nmensem Raghunath Rai could not give —any
satisfactory explanation as to why he remained silent wth
regard to his claimfor conveyance all owance for a period of
over two years, but denied that he was given the allowance
with retrospective effect in order to win himover to the
prosecuti on.

Raghunat h Rai applied for extension of service in the end of
1956 or in the beginning of
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1957 and, in accordance with the resol uti on passed on August
17, 1954, by the Board of Directors, his service was
extended up to 1961. The Administrator forwarded the
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application to the higher authorities. This matter had not
been decided by July 29, 1958.

The anmount of his gratuity and provident fund in the custody
of the Insurance Conmpany ampunted to Rs. 35, 000.

W do not think that the Adm nistrator had any reason to
i nfl uence Raghunath Rai’s statenent and acted inproperly in
sanctioning oar allowance to himretrospectively and would
have so acted with respect to Raochunath Rai's gratuity if
Raghunath Rai had not nade statements supporting t he
prosecution case.

Raghunath Rai stated on July 29, 1958, that in July, 1955,
when he inforned Dalma that the bul k of the securities were
at Bonmbay and the rest were at Delhi, Dalma asked him to
wite to Chokhani to deposit all the securities in Bonbay in
the Chartered Bank. At this he told Dalma that if the sale
and purchase of securities was to be carried on as
hithertofore, there was no use depositing themin the Bank
and thus pay frequent heavy wthdrawal charges, and
suggested 'that the securities could be deposited in the Bank
if the 'sale and purchase of them had to be stopped
altogether and that Dalnmia then said that the securities
shoul d be sent for to Delhi in the niddle of December, 1955
for inspection by the auditors.

Raghunat h Rai was re-exam ned on July 30 and stated that the
aforesaid conversation took place on July 14, 1955, and
added that he had, in the same context, a further talk wth
Dalma in August, 1955. The Public Prosecutor, wth the
perm ssion of the Court then questioned him
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about the circunstances in whichhe had to go a second tine
to Dalma and tal k about the matter. H s reply was that he
had the second talk as the securities purchased in My,
1955, and those purchased in July and August, 1955, had not
been received at the head office. He asked Dalmia to direct
Chokhani to deposit all the securities in the Chartered Bank
or to send themto Head Ofice. Dalma then said that the
sale and purchase of securities had to be carried’ on for
sone time and therefore the question of depositing /'those
securities in the Bank or sending themto the head ‘office
did not arise for the time being and that the securities
shoul d be sent for to the head office in Decenber, 1955.
Raghunath Rai thus nmade a significant —change in hi s
statenent . On July, 29,1958, he opposed the direction of
Dalma for witing to Chokhani to deposit the securities  in
the Bank as that would entail heavy wi thdrawal ~charges in
case the sale and purchase of securities were not” to be
stopped while, according to his statenent the next day, he
hi nsel f suggested to Dalmia in August, 1955, that Chokhan
be asked to deposit all the securities in the Bank or to
send themto the head office. He denied the suggestion that
he made this change in his statenent under pressure of the
Pol i ce.

The cross-exam nation was really directed to show that he
had been approached by the police between the close of his
exam nation on July 29 and his further exam nation on July
30, 1958. Raghunath Rai admitted in court that after giving
evi dence he went to the roomallotted in the Court building
to the Special Police Establishnment and t hat the
Investigating Oficer and the Secretary to the Adm nistrator
of the Insurance Conpany were there. He went there in order
to take certain papers which he had kept there. He,
however, had not brought any papers on July 30 as, accord-
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ing to him his main cross-exam nation had been over. He
however deni ed that he had been dictated notes by the police
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in order to answer questions in cross-exam nation or that be
remained with the police till 9 p. m or that the Secretary
to the Adm nistrator held out a threat about the forfeiture
of his gratuity in case be did not nmake a statement
favourable to the prosecution.
W see no Reason for the police to bring pressure on
Raghunath Rai to introduce falsely the <conversation in
August. Between July 14, 1955, and middle of August, 1955,
the head office |earnt of the purchase of securities of the
face value of Rs. 74,00,000 and again, on or about August
26, of the purchase of securities of the face value of Rs.
40, 00, 000. A further conversation in August is therefore
nost likely as deposed to. The main fact remains that
Dalma said that the securities be sent for in Decenber,
1955, which inplies his know edge of the transactions in
questi on.
We are of opinionthat the discrepancies or contradictions
poi nted out in Raghunath Rai’s statenent are not such as to
di scredit 'hi mand nake himan unreliable witness and that he
is not shown to be under the influence of the prosecution
Further, —his various statenents connecting Dalma with the
crinme, find corroboration from other evidence.
Letter Exhibit P. 1351 dated Septenber 4, 1954, was sent to
the Inperial Bank  of -1ndia, Delhi Branch, under the
signature of Dalnia as Chairman. The letter directed the
bank to deliver certain securities to the ‘bearer. Dal m a
adnmits his signatures on this docunment and also on the
letter Exhibit P. 1352 acknow edging the receipt of the
securities sent for, thus corroborating Raghunath Rai’s
statenment that the securities were wthdrawn under his
i nstructions.
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Letters Exhibit D. 3, dated March 16, 1955, and P. 892 dated
August 5, 1955, from Raghunath Rai"to Chokhani, mentioned
that the stock certificates were being sent wunder the
instructions of the Chairman.. They corroborate Raghunath
Rai’s statements in Court of the dispatch of these 'stock
certificates under Dalma' s instructions. He had no reason
to use this expression if he was sending themon his own.
It is true that the date on which the Chairman gave the
instruction is not proved, but it stands to reason that the
stock certificates nust have been despatched soon after the
receipt of the instruction fromthe Chairman. it cannot be
presuned that in such transactions there could be such del ay
as would nake statement in these letters not corroborative
evi dence wunder s. 157, of the Evidence Act - which provides
that previous statenments made at or about the time a fact
took place can be used for corroborating the 'statement in
Court.
Chokhani’'s statenment that he did not nention the nane of
Bhagwati Trading Conpany in his letters to the head office
as be did not want Dalma to know about the dealings wth
Bhagwati Trading Conpany, inplies that in the ordinary
course of business the information conveyed in those letters
would be communicated to Dalma and thus tends to support
Raghunatb Rai’'s statenent that he used to visit Dalnmia on
recei pt of the statenent of account and inform himabout the
purchase or sale of the securities.
Chokhani  had been inconsi stent about Raghunath Rai’s |ater
know edge of the existence of Bhagwati Tradi ng Conpany. In
answer to question No. 66, on Novenber 13, 1958, he stated

"l did not contradict the statenent made in Ex

xi :P. 813 that cheque No. B564809
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dated 17-11-54 had been issued in favour of
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Narain Das and Sons al t hough that cheque had
in fact been issued in favour of Bhagwati
Tradi ng Conpany and not in favour of Narain
Das and Sons because those at the Head Ofice
did not know anythi ng about Bhagwati Trading
Conmpany".
In answer to question No. 149, on Novenber 14, 1958, he
st at ed:
"I did not nention the nane of Bhagwati
Tradi ng Conmpany in ny letters addressed to the
Head O fice of the Bharat |nsurance Conmpany as
the party with whomthere were cross contracts
because Raghunath Rai woul d not have known as
to what was Bhagwati Tradi ng Conpany. | also
did not mention the nane of Bhagwati Trading
Conpany in ny letters to the Head Ofice of
the Bharat | nsurance Conmpany because | did not
want Shri Dalma to knowthat I was having
dealings wth Bhagwati Trading Conpany. I
al so want to add that Raghunath Rai nust have
known that the cross-contracts were with
Bhagwati Tradi ng Conpany because the nanme of
Bhagwat i~ Tradi ng Conpany was mentioned as the
payee on -the counterfoils of the cheques
i ssued in favour of Bhagwati Tradi ng Conpany."
Chokhani seens to have attenpted to undo the effect of his
statenment on Novenber 13, but being of divided nind, nade
i nconsi stent statements even on November 14, 1958. He was
in difficult position. He attenpted to show that Dalma did
not know about Bhagwati Trading Conpany and also to show
that Raghunath Rai had reasons to know about it  and was
therefore in the position of an Acconplice, a stand which is
al so taken by Dalm a
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We may now deal first with the case of Chokhani, appellant.
Chokhani has admitted his entering into the vari ous

transactions of purchase and sale and to have set up
Bhagwati Tradi ng Conpany for convenience to carry  out the
schene of diverting the funds of the Insurance Conpany to
the Uni on Agencies by way of tenporary loan. His main plea
is that he had no attention to cause loss to the  Insurance
Conpany and did not know that the way he arranged funds - for
the Union Agencies fromthe Insurance Conpany was _agai nst
| aw. He contends that he had no dishonest intentions -and
therefore did not commit any of the of fences he had  been
charged with, and convicted of.

Learned counsel for Chokhani has wurged two points in
addition to sonme of the points of law urged 'by |earned
counsel for Dalma. He urged that the transactions entered
into by Chokhani were ordi nary genui ne conmer ci a

transactions and that there was no evidence of Chokhani’s
acting dishonestly in entering into those transactions. It
is further said that the High Court recorded no finding, on
the latter point though it was necessary to record such a
finding, even though this point was not seriously urged.

In support of the contention that the purchase and sale
transactions were genuine comrercial transactions, it is
urged that to neet the | osses of the Union Agencies Chokhan

was in a position to sell the shares held by it or could
have raised the noney on its credit. He did not sell the
shares as they were valuable and as their sale would have
affected the credit of the Union Agencies. Chokhani  had
been instructed in Septenber, 1954, that the yield from the
i nvestment of the Insurance Conpany was not good and that
t he funds of the |Insurance Conpany be i nvest ed in
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securities. Such instructions are said to have been given
when he was authorised by Dalnmia to purchase and sel
securities
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on behalf of the Insurance Conpany. It is suggested that
these instructions were given in 1953 and not in 1954 when
Dal Mma was going abroad. In view of this authority,

Chokhani decided on a course of action by which he could
invest the insurance noney in securities and also help the
Union Agencies. It is submitted that it was not necessary
to mention Bhagwati Tradi ng Conpany to the head office as
the Insurance Company was going to suffer no |l oss and was
simply concerned in knowing of the sale and purchase
transacti ons. Chokhani ' s payment of the purchase price in
anticipation of the delivery of the securities, was bona
fide.

W have al ready expressed the opinion- that the transaction
in connection wth the investment of the funds of the
| nsurance  Conpany ~were not bonafide purchase and sale
transactions. They were transactions with a purpose. They
were nmotivated in the interests of the Union Agencies and
not in the interests of the Insurance Conpany.

- The nmere fact that on account of the nondelivery of
securities wthin a reasonable tinme of the paynment of the
purchase noney nmade the brokers or Bhagwati Tradi ng Conpany
or both of themliable to an action, does not change the
nature of the transactions. That liability can co-exist
with the criminal liability of Chokhani if the  transactions
were such which could amount to his conmitting breach of
trust. In fact, the offence of breach of trust is not wth
respect to his entering into the sale and pur chase
transacti ons. It is really on the basis of his paying the
noney out of the Insurance Conpany’s funds to the Union
Agenci es through Bhagwati Tradi ng Conmpany, in contravention
of the manner in which he wasto deal wth that npney.
These purchase and sale transactions were just a device for
drawi ng on those funds.

We do not believe that Chokhani really intended to purchase
the securities though he did purchase
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some, in certain circunstances, and that the nondelivery of
the securities was not a case of just his slightly
postponing the delivery of the securities. No reason is
given why such a concession should have been made” to the
seller of the securities and the period during which  such
purchased securities remained undelivered is rmuch | onger
than what can be said to be a reasonabl e period during which
purchased securities for ready delivery shoul d be delivered.
The fact, if true, that the Insurance Conpany suffered no
nonet ary loss on account of the purchase and sal e
transactions and the passing of its noney to the Union
Agenci es, does not suffice to make the transacti on an honest
one. The gain which the Union Agencies nade out of the
noney it got fromthe Insurance Conpany was w ongful gain

It was not entitled to profit by that noney. One is said to
act di shonestly when he does any thing with the intention of
causing wongful gain to one person or wongful loss to
anot her. Wongful gain nmeans gain by wunlawful rmeans of
property to which the person gaining is not legally entitled
and wongful loss is |loss by unlawful neans of property to
which the person using it is legally entitled.

It is urged that Chokhani’'s keepi ng Bhagwati Tradi ng Conpany
secret fromDel hi was not the result of a guilty conscience,
but could be due to his nervousness or fear. W do not
agree with this suggestion. He had nothing to fear when he
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was acting honestly and, according to him when he was doing
not hi ng wrong.

It is further subnitted that what Chokhani did anounted
sinply to the mixing of the funds of the Insurance Conpany
and the Union Agencies. W do not think that this would
bethe <correct interpretation of what Chokhani did. It was
not a case of mxing of funds but was a case of naking
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over the funds of the Insurance Conpany to the Union
Agenci es.

The fact that the Administrator did not cancel any contract
entered into on behalf of the Insurance Conpany under the
powers given to himby s. 52(c) of the Insurance Act, does
not mean that every such contract was in the interest of the
| nsurance Conpany. The Administrator has stated that he did
not know the |legal position as to whether those contracts
stood or not.

O the points of |aw urged for Chokhani, we have already
dealt 'with those relating to the jurisdiction of the Delh
Court to try the various offences, to the content of the
words ' property’, domnion” and agency’ in s. 409, |I. P. C
The only other points raised-are that the offence under s.
477 A could not be said to be conmmtted in pursuance of the
conspiracy and that it was not a case of one conspiracy but
of several conspiracies.

The charge under s. 477 A, 1. P. C. is based on the letters
witten by Chokhani from Bonbay to Delhi “intimating his
entering into the contracts of purchase of securities and
indi cating that cheques had been issued in paynent to the
brokers. It is true that these letters did not specifically
state that the cheques had been issued to the brokers, but
that is the inplication when the letters refer to the
contracts and the statenments sent al ong with them and which
relate sinply to the transactions between the |I|nsurance
Conpany and the brokers and in no way indicate the cross-
contracts between the brokers and Bhagwati Tradi ng Conpany.
It is further said that the paynent to Bhagwati Tradi ng
Conpany was as an agent of the  brokers. There is no
evi dence that the brokers appointed Bhagwati Tradi ng Conpany
as their agent for the purpose. The evidence is that on
Chokhani’s representation that the Insurance Conpany woul d
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pay to Bhagwati Tradi ng Conpany and get the securities from
Bhagwati Tradi ng Conpany that the brokers neither ~got the
price nor delivered the securities.

It is also contended that Chokhani was not a ,servant’ of
the I nsurance Conpany and therefore does not cone-within s.
477 A 1. P. C. which makes certain conduct of a «clerk
of ficer or servant an offence Chokhani was a servant of  the
I nsurance Conpany as he was its Agent and received  paynent
for doing work as an agent. His being a full-tinme- servant
of the Union Agencies does not mean that he could not be a
servant of any ot her company, or other enployer.

We do not agree with the contention that it was a case of
several conspiracies, each transaction to neet the |osses,
as they occurred, giving rise to an independent conspiracy.
The conspiracy was entered into in the beginning of August,
1954, when such circunstance arose that funds had to
provided to the Union Agencies to neet its |osses. The
conspiracy nust have been to continue up to such time when
it be possible to anticipate that such a situation would no
nore ari se. Simlar steps to neet the | osses were taken
whenever the occasion arose. The identity of purpose and
nmethod is to be found in all the transactions and they rnust
be held to have taken place in pursuance of the origina
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conspi racy.
W next cone to the case of Vishnu Prasad, appellant. He

was the sole proprietor of Bhagwati Trading Conpany. H s
main defence is that he was ignorant of the various
transactions entered into by Chokhani on behalf of Bbagwati
Tradi ng Conpany and that it was Chokbani who kept the books
of accounts and entered into those transactions. The courts
bel ow have found that he knew of transactions and the nature
of the conspiracy.
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We agree with this opinion. There is sufficient material on
record to establish his know edge and part in the

conspi racy.
Bhagwati Tradi ng Conpany cane into exi stence just when the
Uni on Agenci es suffered losses and was not in a position to
pay them and, consequently, there arose the necessity for
Dal mMma and Chokhani to devise neans to raise funds for
nmeeting those losses. Vishnu Prasad opened the banking
accounts /in two banks at Bonbay on August 9 and August 11
1954, depositing the two suns of Rs. 1,100 each in each of
the two banks. He states that he  got this noney from
Chokbani . The noney was, however wi thdrawn after a short
time and paid back to Chokhani and no further contribution
to the funds of the Bhagwati Tradi ng Conmpany was nmade on his
behal f. The Company functioned nmainly on the anpunts
recei ved from the Insurance Conpany. Vi shnu Pr asad,
therefore, cannot. be said to be quite innocent of the
starting of the conpany and the nature of its business.
He started, in answer to question No. 24:
"I started business in the nane of Bhagwati
Tradi ng Conpany i n 1953, or begi nning of 1954,
1 however did no businessin the nane of that
conpany. G L. Chokhani stated that I ' should
do business for the purchase or sale of
securities.”
and in answer to question No. 26 he stated that he had no
know edge about Chokhani’s entering into contracts on behal f
of the Bharat Insurance Conpany for the purchase of
securities and his entering into crose-contracts wth the
sane firm of brokers for the sale of those -securities on
behal f of Bhagwati Tradi ng Conpany but admitted that he knew
that Chokhani was doi ng business for the purchase and -sale
of securities on behalf of Bhagwati Trading Conpany. He
expressed i gnorance
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about simlar future contracts for purchase of securities on
behal f of the |Insurance Conpany and cross-contracts for the
sale of those securities on behalf of Bhagwati Trading
Conpany.
Vi shnu Prasad, however, made a statenent at the close of the
day when he had nade the above statenent, and said:
"I n answer to question No. 24 | want to state
that |1 did not start business of Bhagwati
Trading Conpany in 1953 or the beginning  of
1951 but only intended to start t hat
busi ness. "
The latter statenent deserves no acceptance and is a clear
indication that the inplications of his earlier statenent
wor ked on his mind and he attenpted to indicate that he was
not even responsible in any way for the starting of the
busi ness of Bhagwati Trading Conpany. Bhagwati  Tradi ng
Conpany did cone into existence and ostensibly did business.
The latter statenent therefore cannot be true.
Vi shnu Prasad further knew, as his answer to question No.
157 indi cates, that Chokhani did shares specul ati on busi ness
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at Bombay. He, however, stated that he did not know on
behal f of which conpany he did that business.

What Vishnu Prasad actually did in connection wth the
various transactions which helped in the diversion of the
funds of the Insurance Conmpany to the Union Agencies has to
be |looked at in this background. He cashed a nunber of
cheques issued on behalf of the Insurance Conpany and made
over that noney to Chokhani, who passed it on the Union

Agenci es. He issued cheques on behal f of Bhagwati Trading
Conpany in favour of Bharat Union Agencies after the anpunts
of the cheques of the Insurance Company in favour of
Bhagwati Trading Conpany had been deposited in the Bank.

Sone of
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t hese cheques issued in favour of Union Agencies were filled
in by Vishnu Prasad hinsel f and therefore he nmust have known
that he was passing on the nobney to the Union Agenci es. In
fact, some of ~“the cheques issued on behalf of Bhagwati

Trading Conpany in favour of the Union Agencies were
deposited in the bank by Vi shnu Prasad hi nself

It is therefore not possible to believe that Vishnu Prasad
did not know that the ampbunts which his company viz.,

Bhagwati Tradi ng Conpany,  received from the I nsur ance
Conpany nust have purported to be on account of securities
sold to the Insurance Conmpany, as that was the business
whi ch Bhagwati Tradi ng Conpany professed to do and,

according to him he knew to be its business, He knew that
nost of this anobunt was passed on to the Union Agencies.

Both these facts must have put himon enquiry even if he did
not initially know of the nature of the ~“business which
brought in the noney to, and took out ~the mnoney from

Bhagwati Tradi ng Conpany. He is expected to knew that the
I nsurance Conpany was not likely to purchase securities so
frequently. |If he had nmade enquiries, he would have | earnt
about the nature of receipts and paynents and in fact we are
inclined to the view that he must have known of their nature
and that it is not reasonable that he would be completely in
t he dark.

The business of Bhagwati Tradi ng Conpany is said to have
been started as Vishnu Prasad was not taking interest in the
ot her busi ness. This shoul d indicate that he -must have
evinced interest in the activities of Bhagwati Trading
Conpany which continued for over a year and which nmade him
receive and dispose of |akhs of Rupees. Surely, it is not
expected that he woul d have nade no effort-to know what is
required to be know by one earring on business for the
purchase and sale of securities, and any attenpt to have
known this would have
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necessarily led him to knowthat securities were / being
purchased on behalf of the Insurance Conpany and “were not
delivered to it and that Bhagwati Tradi ng Conmpany purchased
no securities fromthe Union Agencies and that any paynent
by it to the latter was for sonething which B wait Trading
Conpany was not liable to pay. It follows that he nust have
known that noney was being received from the Insurance
Conpany for nothing which was due to Bhagwati Trading
conpany fromthat conmpany and that nost of that noney was
being paid to the Union Agencies for payment of which
Bhagwati Tradi ng Conpany had no liability and that the net
result of the transactions of receipt of nobney from the
I nsurance Conpany and paynent of it to the Union Agencies
was that Bhagwati Tradi ng Conpany was acting to help the
di version of funds fromthe |Insurance Conpany to the Union
Agenci es.
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We therefore hold that Vishnu Prasad has been rightly found
to be in the conspiracy.

We may now deal with the case of Dalma, appellants The fact
that the funds of the Bharat Insurance Conpany were diverted
to Union Agencies by the transactions proved by t he
prosecuti on, is not challenged by Dalm a. Hi s mai n
contention is that he did not know what Chokhani had been
doing in connection with the raising of funds for neeting
the | osses of the Union Agencies. There is, however, anple
evidence to indicate that Dal mia knew of the schene of the
transactions and was a party to the scheme inasmuch as the
transactions were carried through under his instructions and
approval :

The facts which have a bearing on this matter are:

(1) Dalma had the clearest notive to devise neans for
neeting the [ osses of the Union Agencies.
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(2) Dalma actually looked after the share business of the
Uni on ' Agencies at Calcutta and Del hi. He had know edge of
the | osses of the Union Agencies.

(3) The frequency of telephonic calls between him and
Chokhani during the period when the | osses took place and
steps were taken to nmeet them especially during the early
stages in August and Septenber, 1954, when the schene was
being put into operation, and in July and August, 1955, when
there bad been heavy and recurring | osses.

(4) Dalma's informing the Inperial Bank, Delhi, on
Sept enber 4, 1954, about his powers to deal with securities
and actually withdrawi ng securities that- day,  which were
shortly after sold at_ Bonmbay  and whose  proceeds were
utilised for neeting the | osses.

(5) The gradually increasing retentionof securities in the
office of the Insurance Conpany and consequently t he
gradual | y reduced deposit of securities in the Banks,

(6) The transfer of securities held by the Insurance
Conpany from Del hi to Bonbay when funds were low there to
nmeet the | osses.

(7) The purchase and sale of securities in the relevant period

in order to neet the | osses were under his i nstructions.
(8) A larger use of converting securities into inscribed
stock certificates which was wused for concealing the
di scl osure of the interval between the date of purchase of
t he securities which were then not received, and the date
when those securities were recouped |ater.

(9) Dalmia s annoyance and resentnment on Septenber 9, 1955,
when the auditors nmade a surprise inspection of the office
of the insurance conmpany and wanted to see the securities,
338

(10) Hi s conduct on Septenber 15, 1955.

(11) His not going to nmeet M. Kaul on Septenber 16, /1955,
and instead, sending his relatives to state what was not the
full and correct statement of facts which, according to his
own statenents, were known to him by then.

(12) H's confession P. 10 together wth the statenent
Exhibit p. 11 and the statenent nmade to Annadhanamthat - he
carried on his specul ative business in shares in the nane of
t he Uni on Agenci es.

One of the main factors urged in support of the contention
that Dalma was in the conspiracy is that the entire schene
of conspiracy was entered into for the sole benefit of
Dal m a. It is not reasonably probable that such a
conspiracy would cone into existence without the know edge
or consent of Dalmia. The conspiracy charge framed agai nst
Dal mMa nentioned the object of the conspiracy as ’'nmeeting
| osses, suffered by you, R Dalma, in forward transactions,
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of speculation in shares, which transactions were carried on
in the name of the Bharat Union Agencies Limted...’ and the
charge wunder s. 409 1. P. C referred to the dishonest
utilisation of the funds of the Insurance Conpany.

This matter has been considered from several aspects. The
first inthat Dalma is said to have owned the entire shares
i ssued by the Union Agencies, or at |least to have owned a
substantial part of themand was in a position to contro

the other shareholders. To appreciate this aspect, it is
necessary to give an account of the share-holding in this
conpany. The Uni on Agenci es was incorporated at Bombay on
April 1, 1948, as a private limted conmpany, wth its
regi stered office at Bonbay. It also had an office at 10,
Daryaganj, Delhi, where the head office of the Bharat
I nsurance Conpany was. Its authorised capital was Rs.

5, 00, 000. The total nunber of shares issued in 1949 Was
2,000, Qut of these
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Dal ma held 1,200 shares, Dalma Cenent & Paper Marketing
Conpany Ltd. (hereinafter called the Marketing Conpany) 600
shares, Shriyans Prasad Jain, brother of S. P. Jain, 100
shares and Jagat Prasad Jain, the balance of 100 shares.

The same position of ‘share-holding continued in 1950. In
1951, Dalm a continued to hold 1,200 shares, but the other
800 shares were /'hold by Govan Brothers. The position

continued in 1952 as well and, in the first half of 1953,
Dal m a i ncreased the nunber of his shares to 1,800 and Govan
Brothers increased theirs to 1,200 and the ‘total shares
i ssued thus stood at 3,000. Thi's position continued up to
Sept ember 21, 1954.

On  Septenber 22, 1954, 2,000 shares were further issued to
S. N Dudani, a nom nee of Asia Udyog. ~The total shares on
that date stood at 5,000 of which Dalma held 1,800, Govan
Brot hers 1,200, and Dadani 2,000. On Cctober 4, 1954, R P.
GQurha and J. S. Mttal each got 100 shares from Govan
Brothers with the result that thereafter the position of
sharehol ding was: Dalm a 1, 800; Govan Brothers 1000; Dudan

2,000; Gurba 10); and Mttal 100, out of the total 'nunber of
i ssued shares of 5000.

It is said that Dalnia transferred his 1,800 ,shares' to one
L. R Sharma on October 30, 1954. Sharma’s holding 1,800
shares was mentioned in the return, Exhibit P. 3122 filed by
the Uni on Agencies as regards share capital and shares as on
December 31, 1955, in the office of the Register  of
Conpanies in January 1956 with respect to the ~year ~1955.
The return showed that the transfer had taken place on
January 31, 1955. It would appear that the alleged sale of
shares to Sharma in Cctober 1954 was not nentioned in a
simlar return which nust have been submitted to the
Regi strar of Conpanies in January, 1955, and that therefore
its transfer was show on January 31, 1955, Probably
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a date subsequent to the subm ssion of the relevant return
for the year 1954.

A brief account of the various share-holders may be given.
Dalma was a Director of Govan Brothers Ltd., and was
succeeded, on his resignation, by O P. Dhawan, who was an
Accountant in the Delhi Ofice of the Union Agencies. He
was also an enpl oyee of another conmpany named Asia Udyog
Ltd. Anot her Director of Govan Brothers Ltd. was D. A
Patil, Incone-tax Adviser in the concerns of Dalm a. The
share scrips in the Marketing Conpany standing in the nane
of Govan Brothers Ltd. and three blank share transfer fornms
signed by S. N Dudani as Secretary of CGovan Brother Ltd.,
in the colum entitled "seller’ were recovered frombDalma's
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house on search on Novenber 25, 1955. Dudani was the
personal accountant of Dalma and Manager of the Delhi
O fice of Bharat Union Agencies. The inference drawn by the
Courts below fromthese circunstances is that Govan Brothers
Ltd. was the concern of Dalma, and this is reasonable. No
Satisfactory explanation is given why the shares standing in
the name of Govan Brothers Ltd. and the blank transfer forns
shoul d be found in Dalm a’s residence.

Dudani was the personal accountant of Dal m a and Manager of
the Delhi Ofice of the Union Agencies, and was also
Secretary of Asia Udyog Ltd. Asia Udyog appears to be a

sister concern of the Union Agencies. It was previously
known as Dalmia Jain Aviation Ltd. It installed a tel ephone
at one of Dalma' s residences in January, 1953. Its offices

were in the same roomin which the offices of the Union
Agenci es were. Dhawan, who succeeded Dalm a as Director of
Govan Brothers Ltd., was an enpl oyee of Asia Udyog. @ur ha
was the Accountant ~of Asia Udyog, in addition to being
Director /of the Union Agencies.  He bad powers over the
staff of both the companies. ~J, S, Mttal was Director of
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Uni on Agenci es and hel d 100 shares in the Union Agencies as
nom nee of CGovan Brothers Ltd., from Cctober 4, 1954, and
1,000 shares as nom nee of Crosswords Ltd., fromsone tine
about January 31, 1955, L. N Pathak, R B. Jain and G L.
Dal mMma, were authori'sed to operate on the account of both
the Union Agencies, Calcutta, and Asia Udyog Ltd., with the
United Bank of India, Calcutta.
The issue and transfer of shares of the Union 'Agencies in
Sept ember and COctober, 1954, seemto be in pursuance of an
attenpt to neet a contention, as at present urged for the
State, that Dalma was the | argest shareholder init. The
sane idea seened to have led to the transfer of shares to
Sharma by Dalmia. The verbal assertion of the sale having
taken place in Cctober, 1954, is not supported by the 'entry
in Exhibit P. 3122 and what may be taken to be the entries
inasimlar return for the year 1954. This can go to
support the allegation that Dal ma knew about the shady
transactions which were in progress fromearly August, 1954.
The | earned Sessions Judge relied on the followng
circunstances for his conclusion that Dal m a was -synonynous
wi t h Bharat Uni on Agenci es.
"1. The specul ati on busi ness of Dal m a Cenent
and Paper Marketing Co,. Ltd., the paid up
capital of which nearly all belonged to Dalm a
was on the liquidation of that conmpany taken
over by Bharat Union Agencies and nore or |ess
the sanme persons conducted the  business of
Bharat Union Agencies who were  previously
| ooking after Dalma Cenent & Paper Marketing
Conmpany.
2. Bharat Union Agencies was known and
taken to be the concern of Dalma by its  then
Account ant Dhawan and by the brokers w th whom
it had dealings
342
3. Chokhani, who hold power of attorney on
behal f of Dal mia and Bharat Union Agenci es,
told the brokers at the tinme he gave business

of Bharat Union Agencies to themJ. that it
was the business of Dalm a.
4, The salaries of personal and donestic

enpl oyees of Dalmia were paid by Bharat Union
Agenci es and those payments were debited to
the Salaries Account of the conpany. The
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personal enpl oyees of Dalma were thus treated
as the enpl oyees of Bharat Union Agenci es.

5. The business done in the nane of Dalma with

Jagdi sh  Jagnohan Kapadia was treated as the

busi ness of Bharat Uni on Agenci es.

6. The funds of Bharat Union Agencies were

used to discharge an obligation personally

undertaken by Dalma. The price of the shares

purchased in the process in the nane of Dalnmia
was paid out of the funds of

Agenci es and the purchase of those shares was

treated in the books of Bharat Union Agencies

as part of its investnent.

7. When sister-in-law of Dalma wanted

noney it was lent to her out of the funds of

Bharat Union Agencies and in the books of that

conpany no interest was charged from her".
It has been strenuously urged by M. Dingle Foot that what
certain._ ‘persons - considered to be the nature of the Union
Agenci es —or what Chokhani-told themcould not be evidence
against Dalma with respect to the question whether he could
be said to be identical with the Union Agenci es. W need
not consider this  legal objection as it 1is not very
necessary to rely on these considerations for
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the purpose of the finding on this point. It may be said,
however, that prima facie there seemsto be no legal bar to
the adnmissibility of statenments that Chokhani told certain
persons that Union Agenci es was the business of Dalm a. He
had authority to represent Dalm a and Uni on Agencies on the
basis of the power of attorney held by himfrom both. Hi s
statement would thus appear to be the statenent of their
"agent’ in the course of the business. W have considered
the reasons given for the other findings by the I|earned
Sessions Judge and accepted by the Hi gh Court and  are of
opi nion that the findings are correct and that they can | ead
to no other conclusion than that no distinction existed
between Dalm a and the Union Agencies and that whenever it
suited Dalma or the interests of the Union ~Agencies such
transactions of one could be changed to those on behalf of
the other. W may, however, refer to one matter.
Dal ma admts having purchased shares of Dalm a Jain Al rways
of the face value of Rs.6,00,000/from Anis Haji Al
Mohamad, on behal f of the Uni on Agencies, in his own nane,
t hough the real purchaser was the Union Agencies and that he
did so as the seller and his solicitor did not agree to sel
the shares in the nane of the latter. The explanation . does
not appear to be satisfactory. The seller had no interest
in whose nane the sale took place so long as he gets the
noney for the shares he was selling.
M. Dingle Foot has urged that these various considerations
may indicate strong association of Dalma with the Union
Agencies but are not sufficient to establish his conplete
identity withit, as is necessary to establish in view of
the charges franed. Dalmia' s identity with Union Agencies
or having great interest init is really a matter providing
notive for Dalmia s going to the length of entering into a
conspiracy to raise funds for Meeting the
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| osses of the Union Agencies by diverting the funds of the
I nsurance Conpany and which would anmobunt to Committing
crimnal breach of trust.
Dal mia adnits having given instructions about the business
of the Union Agencies in 1954 when he was not a Director of

Bhar at

Uni o
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t hat conpany, and in 1955 when he was not even a
shar ehol der.

Dal ma's own statenent to Annadhanam on Septenber 20, 1955,
goes to support the conclusion in this respect. He stated
to himthen that he had | ost the noneys in specul ati on which
he did through his private conmpani es and that nost of those
transactions were through the Union Agenci es.

Further, the charge said that he conmmtted crininal breach
of trust of the funds of the Insurance Conpany by wlfully
suffering Chokhani to dishonestly m sappropriate them and
di shonestly use them or dispose of themin violation of the
directions of law and the inplied contract existing between
Dal ma and the Insurance Conpany prescribing the nbde in
whi ch such trust was to be discharged. It was in describing
the manner of the alleged di shonest m sappropriation or the
use or disposal of the said funds in violation of the |ega

and contractual directions that the charge under s. 409
|.P.C. ~described the Manner to consist of wthdrawing the
funds from the banks by cheques in favour of Bhagwati
Tradi ng. Conpany and by the utilisation of those funds for
neeting losses’ suffered by Dalmain forward transactions
in shares carried on in the nane of Bharat Union Agencies,
and for other purposes not connected with the affairs of the
I nsurance Conpany. Even-in this description of the manner

the enphasis ought to be placed on the expression ’'for
neeting | osses suffered by Dalma in forward transactions in
shares carried on in the name of the Bharat ‘Union Agencies
and for other purposes not connected with
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the affairs of the said Bharat | nsurance Conpany’ and not on
the alleged | osses suffered by Dal m a personal ly. W are

therefore of opinion that firstly the evidence is  adequate
to establish that Dalma and the Uni on Agenci es can be said
to be interchangeable and, secondly, that even if that is
not possible to say, Dalma had sufficient notive, on
account of his intimate relations with the Union Agencies,
for commtting breach of trust, and thirdly, that the second
findi ng does not in any way adversely af fect the
establishment of the offence under s. 409 |I. P. C. against
Dal mia even though the charge described the utilisation of
the money in a somewhat different manner.

The entire schene of the transactions nust —start at the
i nstance of the person or persons who were likely to ~suffer
in case the | osses of the Union Agencies were not paid  at

the proper tine. There is no doubt that in the first
instance it would be the Union Agencies as a conpany which
would suffer inits credit and its activities. We have

found that Dalma was so intimately connected with this com
pany as could nmake hima sort of a sole proprietor of the
conpany. He was to |ose imrensely in case the credit of the
Uni on Agencies suffered, as it was comonly believed to be
hi s concern and he bad connections and control over a nunber
of business concerns and had a high stake in the business
wor | d. H's prestige and credit were bound to suffer
severely as a result of the Union Agencies losing credit in
the market. There is evidence on record that if the |osses
are not pronptly paid, the defaulter would suffer in credit
and may not be able to persuade the brokers to enter into
contracts with him

It is suggested for Dalma that Chokbani had a greater
interest in seeing that Union Agencies does not suffer in
credit. We do not agree. |If the Union Agencies failed on
account of its losing credit in the narket on its failure to
neet the | osses, Chokhan
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may stand to | ose his service with the Union Agencies. That
woul d have neant the | oss of a few hundred rupees a nonth.
In fact, he need not have suffered any loss. He could have
been enpl oyed by Dal mi a who bad great confidence in him and
whom he had been serving faithfully for a long tinme.
Chokhani, as agent of Dalm a, had certainly credit in the
market. There is evidence of his good reputation, but rmuch
of it must have been the result of his association wth
Dal ma and his concerns. He really enjoyed reflected glory.
He bad no personal interest in the matter as Dalmia had. W
therefore do not consider this suggestion to be sound and
are of opinion that Dalma was the only person who bad to
devi se neans to neet the [osses of the Union Agencies.
Further, Dalna admts that he used to give instructions
with regard to the specul ation-in-shares business of the
Uni on Agencies at Calcutta and Del hi during 1954 and 1955,
and stated, in answer to question No. 210 with respect to
the evidence that Del hi O fice of the Union Agencies used to
supply funds for neeting the losses suffered by it in the
specul ati'on busi ness at Cal cutta and Del hi:
“7It is correct that as the result of shares
specul ation business at Calcutta and Del hi
Bhar at Uni on Agenci es suffered |l osses in the
final ~ analysis. | was once told by R P
Mttal on telephone from Calcutta that G L.
Chokhani had inforned him that the Bonbay
Ofice would arrange for funds for the |osses
suffered by the Calcutta Ofice of the Bharat
Uni on . Agencies. It was within ny know edge
that if the Bonbay O fice of the Bharat Union
Agencies was not in a position to supply ful
funds for neeting the losses at Calcutta the
Del hi O fice of the Company woul d supply those
funds. "
And, in answer to question No. 211 which referred
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to the evidence about the Del hi Ofice of the Union Agencies
being short of liquid funds from August, 1954, onwards and
in 1955, to neet the | osses, he said
"It was within ny know edge that Bharat Union
Agencies was holding very |arge -nunber of
shares. But | did not know the name of the
Conpani es of which the shares were hel d by the
Bharat Uni on Agencies and t he quantum of those
shares. "
Dal mia al so adnmitted his know edge that Chokhani had entered
into contract for the forward sale of Tata Sharesat Bonbay
on behalf of the ’Union Agencies during 1954 and 1955 and
that the Union Agencies suffered | osses on this business,
but stated that he did not know the extent or details of the
| osses. Dalma nmust be expected not only to know the | osses
whi ch the Union Agencies suffered, but also their ‘extent.
He is also expected to devise or at |east know the ways in
whi ch those | osses would be net. A nere vague know edge, as
stated, about the ’'Union Agencies possessing a nunber  of
shares could not have been sufficient satisfaction about the
| osses being successfully net. It is to be noted that he
did not deny that the Delhi Ofice was short of funds and
that it used to supply funds to neet the |osses.
Further, if Dalma' s statenent about Mttal’s conmunication
to him be correct, it would appear that when the Bonbay
Ofice of the Union Agencies was not in a position to neet
the [|osses, Chokhani would not think of arranging, on his
own, funds to nmeet the | osses, but would first approach the
Del hi O fice of the Union Agencies. The Delhi Ofice.,
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then, if unable to neet the | osses, would necessarily obtain
instructions fromDalma. |t can therefore be legitimtely
concluded that Dalmia alone, or in consultation with
Chokhani, devised the schenme of
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the transactions which led to the diversion of the funds. of
the Insurance Conpany to the Union Agencies and carried it
out with the help of the other appellants.

It has been contended both for Chokhani and for Dalma that
funds could have been found to neet the | osses of the Union
Agenci es by nmeans ot her than the diversion of the |nsurance
Conpany’s funds. We need not discuss whether the shares
held by the Union Agencies at the tinme could be sold to
raise the funds or whether on the nere credit of Dalnia
funds could be raised in notime. These courses were not
adopted. The selling of the shares which the Union Agencies
possessed, mght -itself affect its credit, and that no
busi ness concern desires, especially a concern dealing in
shar especul at ion busi ness.

Dal m a  had been in tel ephonic comuni cation with Chokhani
It is significant, even though there is no evidence about
the content of the conversations, that there had been
frequent calls, during the period of the |losses in August
and Septenber, 1954, between Dal m a’'s telephone and that of
Chokhani at Bonbay. That was the period when Dalma was
confronted with the position of arranging sufficient funds
at Bonmbay for the purpose of diverting themto the Union
Agenci es. Very heavy |osses were suffered in July and
August, 1955. Securities of theface value of Rs. 79,00, 000
and Rs. 60, 00,000 were purchased in July and August, 1955,
respectively. A very large nunmber of telephone calls took
place during that period between Dalma at Delhi and
Chokhani at Bonmbay. It is true that during certain  periods
of losses, the record of tel ephonic conmunications does not
indi cate that any tel ephoni c conmmunication took place. e
have already stated, in considering the transactions, that
the pattern of action to be taken had been fully determ ned
by the course adopted in the first few transactions.
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Chokhani acted according to that pattern. The only thing
that he had to do in connection with further contingencies
of demands for |osses, was to send for securities fromDelh
when the funds at Bonbay were low. Such requests for the
transfer of securities could be nade in good tine or by
tel ephonic comunication or even by letters addressed to
Dal mia personally. The fact remains that a nunber of
securities were sent from Delhi to Bonbay  under t he
directions of Dalma when there was no apparent| reason to
send them other than the need to neet |osses incurred or
expect ed.

Dalmia inforned the Inperial Bank at Del hi about his ' power
to deal with securities on Septenber 4, 1954, though he had
that power from Septenber, 1951, itself. This was at the
early stage of the commencenent of the | osses of the Union
Agencies ,suffered for a period of over a year and the
pl anned diversion of the funds of the Insurance Conpany to
meet the | osses of the Union Agencies.

Raghunath Rai states that on the resignation of Chordia it
was deened necessary that the powers of the Chairman be
registered with the Bank so that he be in a position to
operate on the securities’ safecustody account of the
conpany with the Bank, and that he sent the copy of the bye-
laws etc., without the instructions of Dalma, though wth
hi s know edge, as he was told that it was necessary for the
purpose of the withdrawal of the securities for which he had
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given instructions. This was, however, not necessary, as
Raghunath Rai bad the authority to endorse, transfer,
negotiate and or deal with GCovernnent securities, etc.,
standing in the nane of the conpany. W are of opinion that
Dalma took this step to enable him to wthdraw the
securities fromthe Bank when urgently required and another
person authorised to withdraw be not available or be not
prepared to withdraw them on his own.
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The position of the securities my be brifely described on
the basis of Appendix 1 of the Investigator’s report Exhibit
D. 74. The anount of securities at Bonbay wth the
Chartered Bank, on June 30, 1953, was Rs. 53, 25,000 out of a
total worth Rs. 2,69,57,200. The amount of securities in
the Bank continued to be the sanme till March 31, 1954, even
though the total ~amount of securities rose to Rs.
3, 04, 88, 600. Thereafter, there had been a depletion of
securities with the Chartered Bank at Bonbay with the result
that on Decenber 31, 1954, it had no securities in deposit.
The anmpount of securities in the Inperial Bank of India, New
Del hi, also fell subsequent to June 30, 1954. It cane down
to Rs. 2,60,000 on March 31, 1955, from Rs. 59,11,100 on
June 30, 1954.
Securities worth Rs. 52,00,000 were in the two offices on
June 30, 1953. The amount of such securities kept on
steadily increasing. /It was Rs. 1,88,47,500 from Septenber,
1953, to March 31, 1954. Thereafter, it rapidly increased
every quarter, with the result that on March 31, 1955, the
securities worth Rs.. 3,76,50,804 out of the total worth Rs.
3,86,97,204 were in the offices.” The overall position of
the securities nust have been known to Dalm a. ~ The saving
of Bank charges is no good explanation for Kkeeping the
securities of such a large anpbunt, which formed 'a |arge
percent age of the Conpany’s hol dings, inthe offices and not
in deposit with a recognized bank. The expl anation seens to
be that nost of the securities were not really in existence.
Raghunath Rai states that be spoke to Dalmia a nunber of
times, presumably, in July and August, 1955, about the non-
recei pt of the securities of the value of Rs. 81,25,000, Rs.
75,00,000 and Rs. 69,00,000 which were purchased in the
nonths of April-My. July and August 1955 respectively, and
Dal m a used
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to tell himthat as the purchase and sal e of securities had
to be effected at Bonbay, Chokhani could send them to the
head office only after it had been decided about which
securities would be finally retained by the  Insurance
Conpany. This statenent inplies that Dalnma knew and
anticipated the sale of those securities and such a sale of
those securities, as already nentioned, could not be in the
usual course of business of the conpany. The securities
were to be sold only if by the next due date for paynment of
interest they could not be recouped and did not exist wth
the conpany. Such an inference is sufficient to imnpute
Dal ma with the know edge of the working of the schene.
Securities were sent to Bonbay from Del hi seven tinmes during
the relevant period and they were of the face value of Rs.
2,114,82,500. Securities of the face value of Rs. 17,50, 000
were wthdrawn fromthe I nperial Bank, Delhi, on Septenber
4, 1954-vide Exhibit P. 1351. They were sold at Bombay on
Septenber 9, 1954. Thereafter, 30/ 1957 securities of the
face value of Rs. 37,75,000 were sent on January 6, 1955.
Raghunath Rai deposes that he wthdrew these from the
I nperial Bank, Del hi, under the directions of Dalnmia, and
that he handed themover to Dalma. These securites did
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reach Bonbay. There is no clear evidence as to how they
Went from Del hi to Bonbay. They were sold on January 11
1955.
El even stock certificates of the face value of Rs. 57,72,000
were sent to Bonbay on March 16, 1955, vide letter Ex. D.
3. Thereafter, stock Certificates were sent thrice in July
1955. Stock certificate in respect of 3% Bonbay Loan of
1955, of the face’ value of Rs. 29,75,000 was sent to Bonbay
on July 15, 1955-vide Exhibit P. 923. On the next day,
i.e., on July 16, 1955, stock certificates of 3% Bonbay Loan
of 1955 of the face value of Rs. 15,50,000 and stock
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certificates of 3 % Loan of Governnent of Madhya Pradesh of
the face value of Rs. 60,500 were sent to Bonbay-vi de Exs.
D. 1 and D. 2 respectively.
J. Lastly, stock certificates of 2 3/4% Loan of 1962 of
the face value of Rs. 56,00,000 were sent to Bonbay on
August /5, 1955.
Letters Exhibits D. 3 and P.-892 state that the stock
certificates nentioned therein were being sent under
i nstructions of the Chairman’
Raghunat h Rai has deposed that the other stock certificates
send with letters Exhibits D. 1, D. 2 and P. 923, were sent
by him as the securities with respect to which those
certificates were/ granted were naturing in Septenber and
were redeenable at Bormbay. It has been urged that they
could have been redeened at Del hi and that they need not
have been sent by Raghunath Rai onhis own a couple of
nonths earlier. We' do not consider the sending of the
securities a nonth and a half or two nmonths earlier than the
date of maturity to be wunjustified in the course of
busi ness. It is to be noticed that what was sent were the
stock certificates and it m ght have been necessary to get
the securities covered by those certificates for the purpose
of redenption and that mi ght have taken time. No pointed
guestion was put to Raghunath Rai ‘as to why he sent the
securities two nonths ahead of the date of naturity.
Dal m a denies that he gave any instructions for the sending
of the securities. There seens to us to be no good 'reason
why the expression under the instructions of the Chairnman’
would be noted in letters Exhibits D.-3 and P. 892, unless
that represented the true statenent of fact-
We have already discussed and expressed the opinion, in
considering the evidence of Raghunath Rai, that ~Raghunath
Rai was told by
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Dal m a, when inforned of the purchase or sale of securities,
that had been done under instructions and ‘that he had
confirmed them W nmmy further state that there is no
resol ution of the Board of Directors enpowering Chokbani to
deal with the Rag securities. He was, however, enpowered by
resol utions at the neeting of the Board dated June 29, 1953,
to lodge and receive G P. Notes fromthe Reserve Bank of
India for verification and endorsement on the same and to
endorse or withdraw the G P. Notes on behal f of the conpany
in the capacity of an agent. Chokbani was al so enpowered by
a resolution dated Cctober 1, 1953, to deposit and withdraw
CGovernment securities held in safe custody account by the
conpany. The aforesaid powers conferred on Chokhani are
different fromthe powers of sale or purchase of securities.
Dal ma has stated that he authorised Chokhani to purchase
securities in about Cctober, 1953,when he was to |eave for
abroad and that thereafter Chokhani had been purchasing and
selling securities in the exercise of that authority without
consulting him It is urged for himthat Raghunath Rai’s
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statement that be used to obtain confirmation of the
purchase and sal e of the securities fromhi mcannot be true,

as there was no necessity for such confirnmation. Chokban
does not appear to have exercised any such authority during
the period Dalma was abroad or till August, 1954, and

therefore Dalm a's statenent does not appear to be correct.
Chokhani and Raghunath Rai were authorised to operate upon
the Bank account at Bonbay on October 1, 1953. Dal m a
states, in paragraph 17 of the witten statenment dated March
30, 1959, that this was done as Chokhani bad been given
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the authority for the sale and purchase of securities at the
sanme tinme. The Board did not give any such authority to
Chokhani and if the system of joint signatures was
i ntroduced for the reason alleged, there seens to be no good
reason why the Board itsel f did not resolve that Chokhani be
enmpowered to sell and purchase securities. The explanation
for the introduction of joint-signature schene does not
stand to reason.

Even if it-be not correct that Raghunath Rai had to obtain
confirmation, it stands to reason that he should report such
transactions on the part of Chokhani to the Chairman, if not
necessarily for his approval, at least for his information
as Chokhani had 'no authority to purchase and sel
securities. These transactions have to be confirnmed by the
Board of Directors and therefore confirmation of t he
Chai rman who was the only person authorised to purchase and
sell securities was natural

Raghunath Rai states that when he received no reply to his
letter dated Novenber 19, 1954, asking for distinctive

nunbers of securities not received at headquarters. Dal m a
said that he would arrange for the dispatch of those secu-
rities from Bonmbay to the head office. No action was

apparently taken in that connection. Raghunath Rai | further
states that on March 23, 1955, when he spoke to Dal m a about
the non-receipt of certain securities Dalma told him that
he had already instructed Chokhani for the conversion of
those securities into stock certificates and that it was in
view of this statement of Dalm a that he had witten /letter
Exhibit P. 916 to Chokhani stating therein.

"You were requested for conversion of the above said G P.
Notes into Stock Certificate. The said certificate As - not
been received by us
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as yet. It may be sent now immediately as it is required
for the inspection of the conpany’s auditors. "

This indicates that Dalma was in the know of the position
of securities and, on his own, gave instructions to Chokhan

to convert certain securities into inscribed stock.

Dal ma admits Raghunath Rai’s speaking to himabout the non-
recei pt of the securities and his telling himthat “he would
ask Chokhani to send them when he would happen to talk to
hi m on the tel ephone.

Mention has already been nmade of securities of the face
value of Rs. 17,50,000 being sent to Bonbay from Delhi in
the first week of Septenmber 1954. At the tinme securities of
the face value of Rs.53,25,000 were in deposit in the
Chartered Bank at Bonbay. There was thus no need for

sending these securities fromDel hi. Chokhani could have
wi t hdrawn the necessary securities fromthe Bank at Bonbay.
This indicates that on learning that there were no Iliquid

funds for neeting the |osses at Bonbay, Dalma hinself
decided to send these securities to Bonbay for sale and for
thus providing for the liquid funds there for neeting the
cost of the intended fictitious purchase of securities to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 56 of 81

neet the | osses of the Union Agencies. It is not suggested
that these securities were sent to Bonbay at the request of
Chokhani

Securities wi t hdr awn in January, 1955, and st ock
certificates sent in March and August, 1955, coincided wth
the period when the Union Agencies suffered | osses and the
funds of the Insurance Conpany at Bonbay were |ow and were
insufficient to nmeet the | osses of the Union Agenci es.

3% 1957 securities of the face value of Rs. 46,00,000 (Rs.
37,775,000 set from Del hi and
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Rs. 8,25,000 withdrawn fromthe Chartered Bank at Bonbay)
were sold on January 11, 1955, and the proceeds were
utilised in purchasing 2-3/4% 1962 securities of the face
val ue of Rs. 46,00,000 in two lots, one of Rs. 35,00,000 and
the other of Rs. 11, 00, 000.

On January 11, 1955, Rs: 3,34,039-15-3, the balance of the
sal e proceeds was deposited in the accounts of the Insurance
Conpany. Inscribed stock for these securities worth Rs.
'46, 00,000 “was duly obtained. Dalma hinself handed over
i nscribed stock certificate to Raghunath Rai sone tine in
the end of January 1955.

This purchase, though genuine, was not a purchase in the
ordinary course of business, but was for the purpose of
procuring the inscribed stock certificate to satisfy the

audi tors, as already discussed earlier, that simlar
securities purchased in Decenber, 1954 —exi sted. The
auditors were than to audit accounts of 1954 and not of
1955. In this connection reference may be made to Dalnia’'s

attitude to the auditors’ surprise inspection on. Septenber
9, 1954, on the ground that they could not ask for
i nspection of securities purchased in 1955.

It my also be nentioned that purchasing and selling
securities was not really the business of the Insurance
Conpany. The Insurance Company had to invest its noney and,
under the statutory requirenents, had to invest a certain
portion at least in Governnent Securities. The value of

Government securities does not fluctuate nuch. Dal m a
states, in answer to question No. 25 (under a. 342 Cr. P
C.): 'CGovernment securities are gift edged securities and

there is very small fluctuation in these.’” The question of
purchasing and selling of securities with-a viewto profit
could not therefore be the ordinary business of t he
I nsur ance
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Conpany. It has to purchase securities when the statutory
requirements make it necessary, or when it has -got funds
whi ch coul d be invested.

The |Insurance Conpany had Governnment of India 3% Loan of
1957 in deposit with the Chartered Bank, Bonbay, the face
value of the securities being Rs. 53,25,000, fromApril 6,
1951, onward. The fact that these securities renained
intact for a period of over three years, bears out our ' view
that the purchasing and selling of securities was not the
normal business of the Insurance Conpany, Securities -are
purchased for investnment and are redeened on the date of
maturity.

In this connection, reference may be nmade to Khanna's
statement in answer to question in cross-exam nation-The
frequency of transactions relating to purchase and sale of
securities depends upon the share narket and its trends ?
Hi s answer was that was so, but that it al so depended on the
charact er of the conmpany nmeking the i nvest ment in
securities. It may be said that the trend of the share
market will only guide the purchase or sale transactions of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 57 of 81

securities of a conpany speculating in shares, Ilike the
Uni on Agencies, but will not affect the purchase and sal e by
a conpany whose business is not specul ation of shares like
the I nsurance Conpany.

Raghunath Rai states that when on Septenber 9, 1955, the
auditors wanted the production of the securities, said to be
at Bonbay, in the next two days, he inforned Dal m a about it
and Dalma said that he would arrange for their production
after two days. Dalmia, however, took no steps to contact
Chokhani at Bonbay, but rang up Khanna instead and asked him
to certify the accounts as they had to be laid before the
Conpany by Septenber 30, and told himthat everything was in
order,. that he would give all satisfaction |later,
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soon after Chokhani was available and that he did not ask
for an extension of time for the filing of the accounts as
that woul d affect the prestige of the conpany. On Septenber
10, 1955, when Raghunath Rai handed over the letter Exhibit
P. 2 of even date fromthe auditors asking himto produce a
statenment' of investnents as on Septenber 9, 1955, along with
the securities or evidenceif they were with other persons,
by Tuesday, Septenber 13, Dalnmia had stated that Chokbani’s
not her had died and that he would hinmself arrange for the
i nspection of securities direct wth the audi tors.
Chokhani’s nother died on Septenber 4, 1955. Dalma had no
reason to tell Raghunath Rai on Septenber 9 that the
securities would be produced for inspection in the next two
days, unless he believed that he could get themin that tinme
on contacting Chokhani, or did not wish to tell himthe rea
position. Dalma states that he contacted Chokhani for the
first tinme on Septenber 15, the |ast day of the mourning and
then learnt from Chokhani that the securities were —not in
exi stence, the noney wi thdrawn for their ~ purchase ' having
been lent to the Union Agencies. ~The ~various statenents
made by Dalmia in these circunstances and his conduct go to
show that he had a guilty mind ~and when he nmde the
statenment to Raghunatb Rai that ‘the securities would be
produced within two days, he trusted that he ‘would be
persuasi ve enough for the auditors to pass the accounts
wi thout further insistence on the production of those
securities.

Dalma' s not going to M. Kaul’s Ofice on Septenber 16, and
sending his relations to informthe latter of the shortfal
in securities can have no other explanation than that he was
guilty and therefore did not desire to have any direct talk

about the matter with M. Kaul. There was no need to avoid
nmeeting himand niss the opportunity
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of explaining fully what Chokhani had done wi t hout hi's’ own
know edge.

Dalma has adnitted that he sent his relations to M. Kaul
and has al so adnitted that what they) stated to M. Kaul was
under his instructions., He states in answer to question No.
450, that after the telephonic talk with Chokhani on the
eveni ng, of Septenber 15, he consulted his brother Jai Daya
Dal ma and his son-in-law S. P. Jain about the position and
about the action to be taken and that it was deci ded between
them before they left for the office of M. Kaul that they
would tell himthat either the securities would be restored
or their price would be paid off as would be desired by the
Government and in answer to question No. 451, said that it
was correct that these persons told M. Kaul that a
consi derabl e ampbunt of the securities were mssing and that
they were to nmake good the loss. It is clear that these
persons decided not to disclose to M. Kaul that the
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securities were not in stock because they were not actually
purchased and the anmpunt shown to be spent on themwas |ent
to the Union Agencies. was not a case of the securities
m ssing but a case of the Insurance Company not getting
those securities at all. It is a reasonable inference from
this conduct of Dalma that he did not go hinself to M.
Kaul as he was guilty and would have found it inconvenient
to explain to himhow the shortfall had taken pl ace.
We may now di scuss the evidence relating to Dalma’s nmaking
a confession to Annadhanam Annadhanam was a Chartered
Account ant and partner of the Firmof Chartered Accountants
M's. Khanna and Annadhanam New Del hi, and he was appoi nt ed
by the Central Government, in exercise of its powers under
s. 33(1) of the Insurance Act, 1938, on Septenber 19, 1955,
to investigate into theaffairs of the Bharat |nsurance
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conpany and to report to  the Gover nment on such
i nvestigati on. He started this work on Septenber 20.
Annadhanam having learnt from Raghunath Rai about the
m ssing of a nunber of Governnent securities and the anount
of their value fromthe statenent prepared by him called
Dalma to his office that evening in order to make a
statenment. Dalm a nade the statements Exhibits P. 10
and P. 11. P. 10 reads :

"*1 /have msappropriated securities of the

or der of Rs. 2,20,00,000 of the Bhar at

I nsurance Conpany Ltd. 1 -have lost this noney

in specul ation.”

Exhi bi't \P. 11 reads:

"Further stated on-solemm affirmation

At any cost, Iwant to pay full anpbunt by

requesting ny relatives or nyself in the

i nterest of the policy holders. "
Dal mMa admts having made the statenent Exhibit P. 11. but
made sone inconsistent statenents about his making the
statement Exhibit P. "LO It is said that he never @ nade
that statenment, but in certain circunstances he asked the
Investigator to wite what he considered proper and that he
si gned what Annadhanam recorded. He did not directly state,
but it was suggested in cross-exam nation of Annadhanam and
in his witten statenent that he nade that statement as a
result of inducenment and promse held out by ei-t her
Annadhanam of Khanna (the other partner of Ms. Khanna and
Annadhanam Chartered Accountants, New Del hi) or both
Dalma' s contention that Exhibit P. 10 was-inadm ssible in
evidence, it being not voluntary, was repelled by the
| earned Sessions Judge, but was, in a way, accepted by the
Hi gh Court which did not consider it safe torely on_ it.
The learned Solicitor General urged that the  confession
Exhibit P. 10 was
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voluntary and was wongly not taken into consideration by
the High Court. M. Dingle Foot contended that the  High
Court took the proper view and the confession was not
voluntary. He further urged that the confession was bit by
the provisions of el. (3) of Art. 20 of the Constitution
The only witnesses with respect to the recording of the
statenment Exhibit P. 10. are Annadhanam and Khanna. The
third person who knew about it and has stated about it is
Dal ma hinself. He has given his version both in his
statement recorded under s. 342 C. P. C- and in his
witten statenent filed on Cctober 24, 1958.
W may first note the relevant statement in this connection
bef ore di scussi ng the question whether the al | eged
conf essi on is voluntary and therefore admi ssi bl e in
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evi dence. Annadhanam nade t he fol l owi ng rel evant
statenents:
Dalma cane to the office at 6.30 p.m though the
appoi ntnent was for 5.30 p.m Hi s conpanion stayed outside
the office room Annadhanam asked Dalma the explanation
with regard to the mssing securities. Dalma wanted two
hours’ time to give the explanation. This was refused. He
then asked for half an-hour’s tinme at |east. This was
allowed. Dalnmia went out of the office, but returned within
ten minutes and said that he would make the statement and it
be record. Annadhanam in the exercise of the powers under
s. 33(3) of the Insurance Act, administered oath to Dalma
and recorded the statenent Exhibit P. 10. It was read over
to Dalma. Dalma admtted it to be correct and signed it.
Shortly’ after, Dalma stated that he wanted to add one nore
sentence to his statenent. He was again administered oath
and his further statement, Exhibit P. 11 was recorded. This
was also read over and Dalma signed it, admtting its
accuracy.
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Annadhanam states that nothreat or inducenment or promnise
was offered to Dal m a before he nade these statenents.
A third statement is also attributed to Dalma and it is
that when Dal m a was going away and was nearing the stair-
case, Annadhanam asked hi m whet her the specul ation in which
he had | ost the nobney was carried on by himin the conpany’s
account or in his private account. Dalma replied that he
had lost that nmoney in his personal ~ specul ati on business
which was carried on chiefly through one of his private
conpani es, viz., the Union Agencies. This statenent was not
recorded in witing. Annadhanam did not consider it
necessary, but this was nentioned by Annadhanam in his
suppl enentary interim report, Exhibit P. 13, which he
submitted to the Deputy Secretary, Mnistry of Finance, on
Septenmber 21, 1955. Annadhanan al so nentioned about the
statenment recorded in Exhibit . P. 10 in his interim report,
Exhibit P. 12, dated Septenber (21, 1955, to the Deputy
Secretary, Mnistry of Finance.
I n-cross-exam nation, Annadhanam stated that he did not send
for Dalma to the office of the Bharat |Insurance ~Conpany
where he had exam ned Raghunath Rai, as he had not made _up
his mnd with respect to the further action to be taken.” He
denied that he had any tel ephonic talk with M. Kaul, the
Deput y Secretary, Mnistry of Finance, prior to t he
recordi ng of the statenments, Exhibits P. 10 ~and P. 11
H s explanation for Kkeeping Khanna with ‘him during the
exam nation of Dalma was that Khanna had done the detail ed
audi ting of the accounts of the company in pursuance of  the
firm Khanna and Annadhanam bei ng appoi nted auditors for 1954
by the Insurance Conpany. He denied that Dalma told him
that he had no personal know edge’ of the securities and
that the only information he had from Chokhani was that the
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latter had given noney on |loan to the Union Agencies. He
stated that the statenments Exhibits P. 10 and 11 were
recorded in the very words of Dalma. The statenents were
not actually read over to Dalma but Dalma hinself read
t hem over.
Annadhanam denied that he told Dalma that he would not be
prosecuted if he made the statenents Exhibit P. 10 and P. 11
and deposited. the noney alleged to have been enbezzled and
further stated that Khanna did not tell this to Dal m a. He
denied that Exhibit P. 10 was never nmade by Dalma and was
false and reiterated that staterment was nade by Dal mi a. He
did not consider it proper to reduce to witing every word
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of what transpired between himand Dalma fromthe nonent of
the latter’s arrival in his office till the time of his
departure, and considered it proper’ to reduce in witing
the statement which was made with regard to the m ssing
securities. He further stated that his statement above
Dalma s naking statenents Exhibits P. 10 and P. 11
voluntarily was on account of the facts that Dalma hinself
vol unteered to nmake those statenments and that he hinmself had
of fered no inducenents or prom ses.

In cross-examination by M. T. C. Mathur, he denied that he
told Dalma that as Chairman of the Insurance Company he
should own responsibility for the mssing securities and
that would nake hima greater Dal m a because he was prepared
to pay for the short-fall and further denied that it was on
account of the suggested statenent that Dal mia had asked for
two hours’ tine before making his statenent.

In cross-exam nation by Dalma personally, Annadhanam
explained the discrepancy in the anbunt of the securities
admtted to be misappropriated.” Exhibit P. 10, nmentions the
securities “to be of the order of Rs. 2,20,00,000/. In his

report
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Exhibit P. 12, he stated the adnmi ssion to be with respect to
securities of the face value of Rs. 2,22,22,000/-. The

explanation is that inthe interimreport he worked out the
face value of the missing securities tobe Rs, 2,22,22,000/-
, and he mentioned this figure in his report as Dalma had
adnmitted the msappropriation of the  securities. Not hi ng
sinister can be inferred fromthis variation.

Khanna practically supports the statement of Annadhanam not
only with respect to Exhibit P. 10 and P. 11, but also wth
respect to the third statenent said to have been nade near
the staircase. Hi s statenents in cross-exam nation that it
was possi bl e that Annadhanam m ght have asked the conpanion
of Dalma to stay outside the office as the proceedi ngs were
of a confidential nature, does not in any way belie
Annadhananis statenment as this statement itself/  is not
definite. In answer to the question whether it struck him
rather inproper that Dal ma nade the statement Exhibit P. 10
in view of his previous statenent to Khanna that
sati sfaction would be afforded to the auditors on-the points
rai sed by them after Chokhani was avail abl e, he repliedthat
his own feeling was that the statenents Exhibits P. 10 and
P. 11 were the natural culmination of what he learnt in the
office of M. Kaul on Septenber 16, 1955. ~He also denied
that be told Dalma that whoever was at fault, the ultimte
responsibility would fall on the Chairman and ot her
Directors as well as the officers of the Insurance Conpany
by way of nisfeasance, and that Dalma should sign the
statenment which woul d be prepared by hinself and Annadbanam
so that the other Directors and the officers- of the
I nsurance Conpany be not harassed and that if this 'sugges-
tion was accepted by Dalma, he would save every one and
become a greater Dalma. He denied the suggestion that when
Dal ma tal ked of his charitable disposition in his office on
Septenber 20, 1955, it should have been in answer to his
(Khanna’ s)

365

provocative remarks wherein he had made i nsi nuati ons
regarding Dalma' s integrity and stated that he was nerely a
silent spectator of what actually Del: had happened in the
office that day. He further stated that no question arose
of Annadhanamis attacking the integrity of Dalma on
Sept ember 20, 1955. He denied that M. Kaul had told himor
Annadbanam on Septenber 19, when the order appointing
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Annadhanam | nvesti gator was delivered, that Dalm a had to be
inplicated in a crimnal case
Khanna denied that his tone and remarks during t he
di scussi on were very persuasive and that told Dalnia that it
was very great of himthat he was going to pay the anount
represented by the short-fall of the securities. He also
deni ed t he suggestion that Dalma told hi mand Annadhanam on
Septenber 20, at their office, that be had no know edge of
t he mssing securities, that it, appeared t hat t he
securities had either been sold or pledged and that the
noney had been paid to the Union Agencies, which Dalma did
not-, like, and that in the interest of the policy holders
and the Insurance Conpany Dal ma was prepared to pay the
amount of the short-fall of securities, and also that when
Dal mia spoke about the securities being sold or pledged.
Khanna and Annadhanam renarked that the securities bad been
m sappr opri at ed. He denied that he told Dalma that if he
took personal responsibility in the matter, it would be only
then that no-action would be taken and stated that he and
Annadhanam wer e nobody to give any assurance to Dal m a.
Dalmia stated, in this statement under s. 342 &. P.C. on
Novermber 7, 1958, that his conpani on Raghunath Das Dalm a
stayed out because he was not allowed to stay wth him
inside the office. 'He denied that he first spoke about his
charitabl e disposition and piety when asked by Annadhanamto
expl ai n about the mssing securities and stated that
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there could be no occasion for himto talk at that time of
his piety and charitable disposition when he had been
specifically called to explain with regard to the mssing
securities. H's version of what took place may now be
qguoted (answer to question No. 471) in his own words:
"What actually happened was that | told Shri
Annadhanam that | ~had learnt from G L.
Chokhani that ~the anmpunt of the m ssi ng
securities had been | ent tenporarily on behalf
of the Bharat |nsurance Conpany by Shri G L.
Chokhani to Bharat Uni on Agenci es and that the

amount had been |lost in specul ation. Shri
Annadhanam then asked ne about~ the missing
securities. | then told himthat |- did not

know as to whether the securities had been
sold or nortgaged. My replies here  being
noted by Shri Annadhanam on a piece of paper

Shri  Annadhanam t hen asked ne as to when the
securities had been sold or nortgaged I
replied that | did not knowwith regard to the
time when the securities had been sold or

nortgaged.. Shri Annadhanam t hen asked ne as
to what were the places where there were
of fices of Bharat Union Agencies. | then told

himthat the offices were at Bonbay and Del hi.
| than remarked that whatever had happened, |
wanted to pay the amount of the mssing
securities as the interest of the policy
hol ders of the Bharat |nsurance Conmpany were
close to ny heart. During the course of that
tal k sonmetinmes Shri Annadhanam questioned and
sometines the questions were asked by Shr

Khanna. Shri Khanna then stated that | should
forget the events of 9-9-1955. Shri  Khanna

further stated. 'We too are nen of hearts.
And not bereft of all feelings. W too have
chi l dren. | amvery much inpressed by your

of fer of such a huge
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ampunt’ .  Shri Khanna al so remarked that Shri

Annadhanam had been appoi nted under section 33
of the Insurance Act to investigate into the
affairs of the Bharat Insurance Company and as
such the words of Shri Khanna and Shri
Annadhanam would carry weight with the
Gover nnent . Shri  Khanna al so stated other
things but | do not remenber them | however
distinctly renmenber that Shri Khanna stated to
me that | should go to Shri C. D. Deshmukb and
that Shri Khanna would also help ne. | then
replied that | would not Iike to go to Shri
Deshnmukh. Shri Khanna then remarked that the
Covernment attached great inportance to the
interests of the policy holders and that if
the matter got undue publicity it would cause
a great” loss to the policy holders. Shri
Khanna accordingly stated that if | agreed to
hi s suggestion the matter would be settled

satisfactorily and w thout any publicity. It

was in those circunstances that | asked for

two hours’ tine to consult ny brother and son-
in-law"

He further stated that when Annadhanamtold him that he
coul d have half-an-hour’s time and that nmore tine could not
be given as the report had to be given to the Governnent
i mediately, he objected to the shortness of  time as he
could not during that interval go to neet his ‘brother and
son-in-law and return to the office after consulting them
and further told Annadhanam-and Khanna to wite  whatever
they consi dered proper as he had trust in them

H's reply to question No. 476 is significant and reads:

"The statenent was read over tone. ' then
pointed out that what 1 had stated had not
been incorporated in Ex. P. 10. | nade

368

no nention that the statement Ex.” P. 10 was
correct or not. Shri Annadhanam then reduced
to witing, whatever was stated by mne: That
witing if Ex. P. 11 and is in the very words
used by ne."
He does not directly answer question No. 479:
"It is in evidence that the statenment Ex. P. 1
1 was read over to you, you adnitted it to be
and signed it. Do you want to say -anything
with regard to that?"
and sinply stated, 'I did sign that statenment™. He denied
the third statenment alleged to have been nade near’ the
staircase
Dalma also stated that he had nentioned sone facts about
the statements Exhibits P. 10 and 11 in his ‘witten
st at ement .
Par agraphs 53 to 59 of the witten statement dated October
24, 1958, refer to the circunstances about the maki ng of the
statenments Exhibits P. 10. and P. I1I. In paragraph 53
Dalma states that the recording of his statenent in
Annadhanami s office took place as it was only there that
Annadhanam and Khanna coul d get the necessary privacy. The
insinuation is that they did not want any independent person
to know of what transpired between them
Par agraph 54 refers to a very mnor discrepancy. Par agr aph
55 really gives the version of what took place in,
Annadhanam s of fice.
W refer only to such portions of this version as do not

correct
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find a place either in the suggestions nmade to Annadhanam
and Khanna in their cross-exanination or in the statenent of
Dal m a under a. 342 or which be inconsistent with either of
them Dalmnmia stated that he told Annadbanamthat the
369
noney that had been received by Bharat Union Agenci es as
| oan bel onged to Bharat |nsurance Conpany and it appeared
that the Union Agencies had |ost that noney in specul ation.
He further which tend to inpute an inducenent on the part of
Khanna to him These statenents nay be quoted in Dalnia's
own wor ds:
"On this Shri Khanna said that | was a
gentleman, that | was prepared to pay such a
heavy anmount whi ch has never been paid so far
by anybody, that | should accept his advice
and that | should act according to hi s
suggesti on and not involve nyself in this dis-
pute, the Government was not such a fool that
they ~would not arrive at a quiet settlenent
wi th a man who thought that his first duty was
to protect the policy holders and thus by
spoiling the credit of the Bharat |I|nsurance
Co. would harmits policy hol ders. If the
CGovernment -~ did so it would be an act of
cruelty to the policy holders, and when | was
prepared to pay the noney it (Governnent)
woul d not take any such-course by which | may
have to face troubles, that my name would go
very “high, that he advised ne as being ny
wel | -wi sher that I' should confess that | had
taken the securities, that they would help ne.
They added that Shri Annadhanam has been
appointed as Investigator by the Governnent
and therefore their words carry weight. wth
the CGovernment, that it was nmy responsibility,
being the Chairman and Principal Oficer of
the Bharat |Insurance to pay the nopney. At
that tinme | was restless to pay the noney. I
was influenced by their tal k and anybody in ny
pl ace would have trusted their words.” | was
impressed by their saying to me that Po w se
Government or officers woul d take
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such action which would harmthe policyhol ders
through publicity. Therefore | took  that

what ever Shri  Khanna and Annadhanam were
sayi ng was for my good".
He stated that he asked Annadhanam and Khanna for two hours’
time to consult his brother. and son-in-law and that one of
them said that they could not give nore than hal f-an-hour
This is inconsistent with what he stated under s. 342. He
further stated
"I told themto wite in whatever way they
t hought best and whatever they wote | sinply
si gned. After signing when | read it, |
poi nted out to themthat they had not witten
that | wanted to pay every pie of the policy
hol ders and then they wote as | told them and
| signed".
The statement referred to is a short one, and it is not
possible to believe that he signed it without reading it.
Paragraph 56 nakes no reference to the events of that
eveni ng, but paragraph 57 refers to the inprobability of his
writing things which brought trouble to himwhen just before
it he had been talking irrelevantly. The question in cross-
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exam nati on did suggest that he was forced to nmake
irrelevant talk due to certain provocation. That does not
fit in with the explanation in paragraph 57 that his talk
about a tenple was invented to support the statenent
Annadhanam had made to the police about Dalma s talking
irrelevantly. H's statement ’'How could | have acted in such
a way w thout any positive assurances, inplies that he did
nake t he statenents though on getting assurances. |In para-
graph 58 he states :

"On 20th Septenber Shri Khanna and Annadhanam

had put all sorts of questions
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to Raghunath Rai but Ilet ne off after

recording my statenent in just one or two

lines. Their. design had succeeded and

therefore they, did not care to record any

further question":
This again inplies -his making the statenent P. 10. O
course, after he had nade the statement P. 10 there was no
necessity of asking anything further. Hi s st at enent
expl ai ned -t he m ssing of the securities.
Ref erence nmay now be nmade to what Raghunath Rai, who was the
Secretary of the Bharat Insurance Conpany, states in
reference to the statement nmade by Dalma to Annadhanam
Raghunath Rai states that when he went to Dal mia about 7 p.
m on Septenber 200, /1955, and told hi mabout the recording
of his own statenent by Annadhanam and the preparation of
the statement about Exhibit P. 8 and about his talk
regarding the securities at Bonbay, Dalmia said: 'l have
been nyself in the office of the Investigator. He has
recorded ny statement wherein | have adnmitted the short-fal
of the securities’. This also points to Dalnia’ s naking the
statenent Exhibit P. 10.
Raghunatb Rai did not admit, but sinply said that Dalmia did
tell him sonething when he was questioned as to whether
Dalma told him that he had beentold by Anadbanam and
Khanna that if he had nmade the statenent in accordance wth
their desire, there would be no trouble.
Dal mia evaded a direct answer to the question put to him
under s. 342, C. P. C Wen question No. 482 was ~put to
him with reference to this statenment of Raghunath Rai _he
simply stated that he had briefly told Raghunath Rai with
regard to what bad transpired between himand Khanna and
Annadhanam and that he had told Raghhunath Rai that he need
not worry.
372
The various statenents of Dal m a suggesting that inducenent
was; held out to himby Khanna have not been believed by the
Courts bel ow, and we see no good reason to differ fromtheir

Vi ew. There was no reason for Annadhanam to record an
incrimnating statenent I|ike P. 10 and get it signed by
Dal m a.
The High Court does not also hold that the confession was
the result of some threat extended by Annadhanam It did
not consider it safe to rely upon it as it considered the
confession to be not voluntary in a certain sense. It said
“"In that sense, therefore, it was not a

vol untary statenment, because although no words
of threat or inducenent were uttered by M.
Annadhanam or anyone el se, the circunstances
had shaped thenselves in such a nanner that
there was an inplied offer of ammesty being
granted to himif he did not persist in his
negative behavi or . He therefore nade a
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statenment that he had msappropriated the

securities and imediately offered to make

good the loss through his relatives".
VWhat are those circunmstances which inplied an offer of
amesty being granted to himif he did not persist in his
negative behaviour, presumably in not giving out ful
i nfornmation about t he m ssi ng securities ? Such
ci rcunst ances, as can be gathered fromthe judgnment of tile
H gh Court seem to be these : (1) Dalma, a person of
consi derabl e courage in commercial affairs was Dot expected
to meke a voluntary confession. (2) He had evaded neeting
the issue lull-face whenever he could do so and did not
appear before M. Kaul on Septenber 16, 1955, to comunicate
to himthe position about the securities. (3) He not only
appeared before Annadbanam an hour | ate, but further asked
for two hours’ time beforeanswering a sinple question about
the m ssing securities. (4) He made the
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statenent ‘'when he felt cornered on account of the know edge
that Annadhanam  had the authority of lawto question and
thought that, the only manner of postponing the evi
consequence of his act was by making the statenment which
woul d soften the attitude of the authorities towards him
We are of opinion that none of these circunstances would
nmake the confession “invalid. Dal m a’'a. know edge t hat
Annadhanam could record his statement under law and his
desire to soften the attitude of the authorities by naking
the statement do' not establish thatt he was coerced or
conpel l ed to nmake the statenent. ~ A person of the position,
grit and intelligence of Dalma could not be so coerced. A
per son maki ng a confession may be gui ded by any
consi derations which, according to him would benefit him
Dal mMa mnust have nmade the statenent after weighing the
consequences which he thought would be beneficial to him
H's naking the confession with a viewto benefit @ hinself
woul d not nmke the confession not voluntary. A confession
will not be voluntary only when it is nmade under sone threat
or inducenment or promse, from a person in authority.
Not hi ng of the kind happened in this case and the
consi derations nentioned in the Hi gh Court’s judgnent do not
justify holding the confession to be not voluntary. W are
therefore of opinion that Dal m a made the confessi on Exhibit
P. 10, voluntarily.
It was argued in the High Court, for the State, that Dalma
thought it best to nake the statenent because, by doing so,
he hoped to avoid the discovery of his entire scheme of
conspi racy whi ch had nade it possible for him to
m sappropriate such a large anbunt of the assets of. the
I nsurance Conpany. The High Court held that even if/ the
confession was nade for that purpose, it would not 'be a
voluntary confession. W consider this ground to hold the
confession involuntary unsound,
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M. Dingle Foot has contended that the statenent, Exhibit P
10, is not correct, that Annadhanam and M. Kaul coll uded

and wanted to get a confession fromDbDalma and that is why
Annadhanam extracted the confession and that vari ous
circunmstances would show that the confession was not
voluntary in the sense that it was induced or obtained by
threat. He has al so urged that Annadhanam was ’a person in
authority’ for the purpose of s. 24 of the Indian Evidence
Act . These circunstances, according to him are that
Dal ma s conpanion was not allowed to stay in the office,
that only balf-an-hour was allowed for Dalma to make
consultations, that there had been a di scussion before the
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recordi ng of Exhibit P. 10, that no record on the discussion
was naintained, that Annadhanam as |Investigator, was a
public servant, that s. 176, 1. P. C. was applicable to
Dalma if he had not made the statement and that the

statement on oath really amounted to an inquisition. It was
further cont ended that if the conf essi on was not
inadm ssible under s. 24 of the Evidence Act; it was
inadmi ssible in view of «c¢l. (3) of Art. 20 of t he

Constitution.

M. Dingle Foot has further contended That the statenent,
Ex. P. 10, is not correct inasnuch as it records: 11 have
m sappropriated securities of the order of rupees two
crones, twenty | akhs of the Bharat Insurance Conpany Ltd.’,
that it could not be the language of Dalm a and that these
facts supported Dalm a* s contention that be sinmply signed
what Annadhanam had witten.

The public prosecutor had al so questioned the correctness of
this statenent inasmuch as the actual m sappropriation was
done by Chokhani and Dalm a had nerely suffered it and as
the accurate statenment woul d have been that there was ms-
appropriation -of the noney equival ent of the Securities.
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We are of opinion that any vagueness in the expression could
have been deliberate. The expression used was not such that
Dal ma, even if he had a poor know edge of English, could
not have used. The statenent was undoubtedly very brief.
It cannot be expected that every word was - used in that
statement in the strict |egal sense. The expression 1
m sappropriated the ‘securities can only nmean that he
m sappropriated the anmount which had been either  spent on
the purchase of the securities which were not in  existence,
or realised by the sale of securities, and which was shown
to be wutilised in the fictitious purchase of securities.
The main fact is that Dalma did adnmit hi's personal part in
the loss of the anpbunt due to the shortfall in the
securities.

There is nothing on record to justify any conclusion that
Annadhanam and M. Kaul bad colluded and wanted to get a
confession from Dalmia. It is suggested that =~ Annadhanam
war, annoyed with Dalma on account of the latter’s
resentment at the conduct of Annadhanam and ~Khanna in
conducting a surprise inspection of the —accounts and
securities on Septenmber 9, 1955. Raghunath Rai protested
saying that they had already verified the securities -and
that they, as auditors for the year 1954, had no right to
ask for the inspection of securities in the year 1955. At
their insistence, Raghunath Rai showed the securities.

After their return to the office, Dalma rang them up and
conplained that they were unnecessarily harassing the
of ficers of the Bharat |nsurance Conpany and had no right to
i nspect the securities. Dalma was not satisfied with their
assertion of their right to make a surprise inspection

There was nothing in this conduct of Dalma, which ' should
have annoyed Annadbanam or Khanna. They did
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what they considered to be their duty and,., successfully
net the opposition of Raghunath Rai. |f there could be any

grievance on account of their inspection, it would be to
Dal m a who, as a result, would not be easily induced by them
to nmake the confession.

M. Kaul, as Deputy Secretary, Mnistry of Finance, did take
part in the bringing of the matter to a bead, not on account
of any personal aninus agai nst Dal m a-such animus is not
even al l eged but on account of his official duties, when be
heard a rumour in Bonbay that Dalma had incurred heavy
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| osses anounting to over two crores of rupees through his
specul ative activities and had been drawi ng upon the funds
of the Insurance Conmpany of which he was the Chairman to
cover his losses. He asked Dal nia on Septenber 14, 1955, to
see himon the 15th in connection with the securities of the
I nsurance Conpany. Wen Dalma nmet himon the 15th in the
presence of M. Barve, Joint Secretary, he asked whether he
had brought w th himan account of the securities of the
Bharat |nsurance Conpany. Dalma expressed his inability to
do so for want of sufficient tine and promi sed to bring the
account on Septenmber 16. On the 16th, Dalma did not go to
M. Kaul’s office; instead, his relations S. P. Jain and
others met M. Kaul and namde certain statenents. M. Kaul
submtted a note, Ex. D. 67, to the Finance Mnister or
Septenber 18, 1955, and in his note suggested that of al
the courses of action opento the Governnent, the one to be
taken should be to proceed in the matter in the |egal manner
and |aunch a prosecution as the acceptance of S. P. Jain's
of fer woul'd anmpunt to conpounding with a crimnal offender
M. Kaul _stated that he did not consider it necessary to
nmake any  enquiry becausethe nerits of the case against
Dal mi a renmai ned unaffected whether the | oss was rupees two
crores or a fewlakhs, nore or less, On the basis of the
af oresai d suggesti on of
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M. Kaul and his using the expression ’'courses against Shr
Dalma it is urged that crimnal action was contenplated
agai nst Dalma and that there nust have been some
under st andi ng between M. Kaul and Annadhanam about securing
some sort of confession fromDalma for the purpose of the
case which was contenplated. W consider  this suggestion
farfetched and not worthily of acceptance. As a part of his
duty, M. Kaul had to consider the various courses of action
open to the Government in connection with the '@ alleged
drawi ng upon the funds of the Insurance Conpany to cover his
| osses in the speculative activities. M. Kaul did not know
what bad actually transpired with respect to the securities.
He had heard sonething in Bonbay and then he was told / about

the short-fall in the securities of the Bharat |nsurance
Conpany and. naturally., he could co tenplate that the
all eged conduct could anpbunt to a crimnal offence. I'n

fact, ,according to M. Kaul, a suggestion had been made to
himby S. P. Jain that on the making up of the short-fall in
securities no further action be taken which mght affect the
position of Dalm a and his other associates in business and
of various businesses run by them The fact that Annadhanam
knew that there had been a short-fall of over rupees two
crores prior to Dalma’'s nmaking the statement Exhibit P. 10
cannot justify the conclusion that Annadhanam and M.  Kaul
were in collusion.

Annadhanam does not admit he had ordered Dalmia’ s “conpanion
to stay out of the office. Even if he did, as stated by
Dal ma, that would not nean that Annadhanam did it on
purpose, the purpose being that he would act unfairly
towards Dalnma and that there be not any w tness of such _an
attenpt. Simlarly, the non-mai ntenance of the record of
what conversation took place between Dalnma and t he
I nvestigator, does not point out to any sinister purpose on
the part of Annadhanam It was
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Annadhanamis discretion to examine a person in connection
with the affairs of the insurance Conpany. He put sinple
guestion to Dalmia and that required himto explain about
the mssing securities. So long as Dalnmia did not nmake a
statement in that connection, it was not necessary to nake
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any record of the talk which mght take place between the
t wo. In fact, Annadhanam had stated that the word
di scussion used by himin his supplenmentary interim report
Exhibit P. 13, really be read as "recording of the statenent
of Shri Dalma and the talk he had with when he cane to
Annadhanam s office and which he had with himwhile going to
the staircase’. This explanation seens to fit in with the
context in which the word discussion’ is used in Exhibit P.
13.
The interval of time allowed to Dalmia for consulting his
rel ations mght have been considered to be insufficient
considering for confession voluntary in case that was the
time allowed to a confessing accused produced before a
Magi strate for recording a confession. But that was not the
position in the present case. Annadhanamwas not going to
record the confession of Dalma. He was just to exam ne him
in connection withthe affairs of the Insurance Conpany and
had sinply to tell himthat he had called him to explain
about 'the mssing securities. There was therefore no
guestion " of Annadhanam allowing any tine to Dalma for
pondering - over the pros and cons of “his making a statenent
about whose nature and effect he woul d have had no idea. W
do not therefore consider that this fact that Dalma was
al l owed half-an-hour to consult his relations can point to
conpelling Dalma to nake the statenent.
We do not see that exami nation of Dalm a on oath be
consi dered to be an inquisition. Sub-section (3) of s. 33
of the Insurance Act enpowers the lnvestigator to exam ne on
oat h any manager, managi ng director or other officer of the
insures in relation to his business., Section 176 of the
I ndi an
379
Penal Code has no application to the examnation of  Dalma
under s. 33 of the Insurance Act. ~Section 176 reads:
"\Whoever, being legally bound to give any
notice or to furnish information on any
subj ect to any public servant, as such, inten-
tionally onmts to give such notice or to
furnish such information in the manner and at
the time required by | aw, shall~ be punished
with sinple inprisonment for a termwhich may
extend to one nonth, or wth fine which  my
extend to five hundred rupees, or with both.
or, if the notice or information required to
be given respects the conm ssion of an offence
or is required for the purpose of preventing
the comm ssion of an offence, or in order to
the apprehension of an offender, with sinple
i mprisonment for a termwhich nay  extend to
six nonths, or with fine which my extend to
one thousand rupees, or with both;
or, if the notice or information required to
be given is required by an order passed under
sub-section (1) of section 56.5 of the Code of
Crimnal Procedure, 1898, with inprisonnment of
ei ther description for a termwhich may extend
to six nmonths, or with fine which may extend
to one thousand rupees. or with both."
For the application of this section, it is necessary that
Annadhanam as I nvestigator, be a public servant.
Annadhanam cannot be said to be a servant. He was not an
enpl oyee of CGovernment. He was a Chartered Accountant and
had been directed by the order of the Central Governnent to
investigate into the affairs of the Insurance Conpany and to
report to the Governnent on the investigation nade by him
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of course, he was to get
380
sone remuneration for the work he was entrusted wth.
"Public servant’ is defined in s. 21 of Indian Penal Code.
M. D ngle Foot has argued that Annadhanam was a public
servant in view of the ninth clause of s. 21. According to
this clause, every officer in the service or pay of the
CGovernment or renmunerated by fees or commission for the
purpose of any public duty would be a public servant. A
person who is directed to investigate into the affairs of an
| nsurance Company under s. 33(1) of the Insurance Act, does
not ipso facto become an officer. There is no office which
he holds. He is not enployed in service and therefore this
definition would not apply to Annadhanam
The maki ng of a statenment to the Investigator under s. 33(3)
of the Insurance Act does not anmpbunt to  furnishing
information on any subject to any public servant as
contemplated by a. 176 I. P. C, an omssion to furnish
whi ch woul'd be an offence under that section. This section
refers to information to be given in statements required to
be furni shed under sone provision of ‘law. W are therefore
of opinion that a. 176. 1. P. C. didin no way conpel
Dal ma to nake the statement Exhibit P. 10.
We Dbelieve the statements of Annadhanam and Khanna about
Dalma' s naking the statenent Exhibit P. . 10 wthout his
bei ng i nduced or threatened by them Their statenents find
inmplied support fromthe statenment of Raghunath Rai with
respect to what '‘Dalmia told himin~ connection wth the
maki ng of the statenent to Annadhanam and from certain
statements of Dalma hinself in his witten statenent and in
answers to questions put to himunder s. 342, C. P. C
We therefore hold the statenment Exhibit P. 10is a voluntary
statenent and is admissible in evidence.
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We also hold that it is not ihadm ssible in view of cl. (3)
of Art. 20 of the Constitution. |t was not rmade by Dalm a
at a tine when he was accused of an offence, as is necessary
for the application of that clause, in view of the  decision
of this Court in The State of Bombay v. Kathi Kal'u Oghad (1)
where the contention that the statenent need not be made by
the accused person at a time when he fulfilled that
character was not accepted. Dalma was not in duress at the
time he nmade that statement and therefore was not conpelled

to nake it. It was said in the aforesaid case
" "Compulsion’, in the context, must mean what
in | aw is called duress. . ........ The

conpul sion in this sense is a physical ob-
jective act and not the state of mnd of the
person naking the statenent, except where the
m nd has been so conditioned by sone
ext raneous process as to render the naking of
the staterment involuntary and, t heref ore,
extorted."
The wvarious circunstances preceding the making of the
statenent Exhibit P. 10 by Dal mi a have all been considered
and they fall far short of proving that Dalma s mnd had
been so conditioned by sone extraneous process as to render
the nmaking of this statenment involuntary and therefore
ext ort ed.
We believe the statenment of Annadhanamthat Dalma had told
him near the staircase that he had | ost the noney in his
personal specul ation busi ness which was carried on chiefly
through one of his private conpanies, viz.. the Union
Agencies. The later part of his confession, Exhibit P. 10,
is an adnmission of Dalma s losing the
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(1) [21962] 3 S. C. R 10, 35.
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noney in speculation. Hs further statement was only an
anplification of it as to the name under which specul ation
was carried on. the statement finds support fromthe facts
est abl i shed by other evidence that the specul ati on business
carried on by the Union Agencies was really the business of
Dal mMma hinself though, ostensibly, it was the business of
the conmpany of which there were a few sharehol ders other
than Dal mi a.

M. Dingle Foot has urged that adverse inference be drawn
agai nst the prosecution case on account of the prosecution
not producing certain docunents and certain w tnesses. e
have considered the objection and are of opinion that there
is no case for raising such an inference against the
prosecuti on.

The prosecution did not |ead evidence about the persons
hol ding” shares in Asia Udyog Ltd., and in Govan Brothers
Ltd. Such evidence woul d have, at best, indicated how nmany
shares " Dalma held in these conpanies. That was not
necessary - for-the prosecution case.  The extent of shares
Dal mia held in these conpani es had no direct bearing on the
matter under inquiry in the case.

The prosecution |ed evidence about the tel ephonic calls up
to August 31, 1955, and did not |ead evidence about the
calls between Septenber 1 and Septenber 20. 1955, It s
urged that presunption be raised that Dalma and Chokhan

had no tel ephoni c conmunication in thi's period. Admittedly,

Dal m a had tel ephonic communication wth Chokhani on
Sept enmber 15. The  prosecution has not- inmpugned any
transaction entered into by Chokhani during this period. It

is not therefore essential for the prosecution to have |ed
evi dence of telephonic calls between Dalnmia and Chokhan
during this period.
Anot her docunment which the prosecutionis
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said not to have produced is the Dak Receipt. Register. The
Regi ster could have at best shown on which dates the various
advices received from Bonbay about the transactions were
received. On that point there had been sufficient _evidence
| ed by the prosecution. The production of the Register was
there fore not necessary. The accused could have sumobned
it if he had particular reason to rely onits entries to
prove his case
Lastly, conplaint is made of the non-productionof certain
documents in connection wth the despatch of certain
securities from Delhi to Bonbay. Again, there is ora
evidence with respect to such despatch of securities and it
was not essential for the prosecution to produce the  docu-
ments in that connection.
O the witnesses who were not produced, conplaint -is made
about the prosecution not exanmining M. Barve,  Joint-
Secretary, Mnistry of Finance, who was present at the
interview which Dalma had with M. Kaul on Septenber
15,1954, and of the non-production of the Directors of the
I nsurance Conpany. |t was quite unnecessary to exanmine M.
Barve when M. Kaul has been exanined. It was also not
necessary to examine the Directors of the conpany who are
not alleged to have had any first-hand know edge about the
transactions. They could have spoken about the confirmation
of the sale and purchase transactions and about the passing
of the bye-laws and other relevant resolutions at the
neeting of the Board of Directors. The mnmnutes of the
proceedi ngs of the Board' s neetings served this purpose.
It is admitted by Dalma that there was no ,resolution of
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the Board of Directors conferring authority on Chokhani to
purchase and sell securities.
Certain matters have been referred to at
384
pages 206-210 of Dalma s statenent of cane, whi ch
accordi ng to Dalma, could have been proved by the
Directors., Al these matters are such which were not
necessary for the unfolding of the prosecution case and
could be proved by the accused exanmining themif considered
necessary. W therefore see no force in this contention
It is urged for Dalma that he could not have been a party
to a scheme which would cause |l oss to the Insurance Conpany,
because he was mainly responsible for the prosperity of the
conpany. The Uni on Agencies has assets. The Government was
di spleased with Dalm a. The conpany readily agreed to the
appoi ntnent of Ms.~ Khanna and Annadhanam as auditors.
There was the risk of detection of the fraud to be commtted
and so Dalma would have acted differently with respect to
such affairs -~ of the Union Agencies as have been used as
evi dence ' of Dalm a being synonynous with it. W are of
opi nion that these considerations are not such which would
of f,set the inferences arrived at fromthe proved facts.
It cannot be it matter of mere coincidence that frequent
tel ephonic conversations took place between Dalma and
Chokhani  when the/Uni on Agencies suffered | osses, that the
usual purchase transactions by which  the funds of the
I nsurance Conpany were diverted to the Union Agencies took
pl ace then, that such purchases should, recur several tines
during the rel evant period, that such securities which could
not be recouped had to be shown as sold and when the Union
Agenci es or Bhagwati Tradi ng Conpany could not pay for the
sale price which had to be credited tothe account " of the
I nsurance Conpany, a further usual purchase transaction took
pl ace.
We are therefore satisfied fromthe various facts considered
above that the transactions which
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led to the diversion of funds of the Insurance Conpany to
t he Uni on Agencies were carried through under t he
instructions and approval of Dalmia. It is clear that he
had a dishonest intention to cause at |east tenporary | oss
of its funds to the |Insurance Conpany and gain to the Union
This could be achieved only as a result of the conspiracy

between hi mand Chokhani. Vishnu Prasad was taken in -the
conspiracy to facilitate diversion of funds and Gurha to
facilitate the making up of false accounts etc. ~in the

of fices of the Union Agencies and Asia Udyog Ltd., as would
be di scussed hereafter.

We nay now turn to the charges against Qurha, appellant. He
was charged wunder s. 120-B read with s. 409 1. P. ~C/ and
also on three counts under s. 477 A for making or -abetting
the nwaking of false entries in three journal vouchers Nos.
98, 106 and 107 dated January 12, 1955, of the ‘Union
Agenci es. It is necessary to give a brief account of —how
these vouchers happened to be nade.

GQurha was a Director of the Union Agencies and | ooked after
the work of its office at Delhi. He was also the Accountant
of Asia Udyog Ltd.

At Delhi there was a | edger with respect to the account of
the transactions by the Bonbay O fice of the Union Agenci es.
Under the directions of Chokhani who was an agent of the
Uni on Agenci es at Bonbay and al so hel d power of attorney on
its behalf. Kanna wused to send a cash statement and a
journal to the Bonbay Ofice and the Union Agencies at
Del hi. These docunents used to be sent to Gurha personally.
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Now, the cash statenment from Bonbay showed correctly entries
of the anmounts received from Bhagwati Tradi ng Conpany. Such
anmounts were noted to the credit of Bbagwati Trading
Conpany. Wen the Uni on Agenci es made Paynment to Bhagwati
386

Tradi ng Conpany, an entry to that effect was noted in the
cash statement to the debit of Bhagwati Tradi ng Company. On
receipt of these cash statements in 1955, it is alleged,
Gurha used to get the genui ne cash statenent substituted by
another fictitious cash statement in which no nmention was
made of Bhagwati Tradi ng Conmpany. Entries to the credit of
Bhagwati Trading Conpany used to be shown to be entries
showi ng the recei pt of those noneys fromthe Delhi Ofice of
the Uni on Agenci es through Chokhani. The debit entry in the
nane of Bhagwati Tradi ng Conpany used to be shown as a debit
to the Delhi Ofice of the Union Agencies. This substituted
cash statement was then made over to one Lakhotia, who
worked ~in the Delhi Ofice of the Union Agencies on behalf
of the 'Bonbay Ofice of the  conpany. He was al so
prosecuted, but ~was acquitted. Lakhotia issued credit
advi ces on behal f of the Bonbay Office of the Union Agencies
to the Delhi Ofice of the Union Agencies in reference to
the entry in the cash statement which, in the origina
statenment, was in  respect of the anmount received from
Bhagwati Tradi ng Conpany, intinmating that anpbunt had been
credited by the Bonmbay Office to the account of the Delh
Ofice. A debit advice on behalf of the Bonbay Ofice to
the Delhi Ofice was issued intimating that the anpbunt had
been debited to the account of the Delhi Ofice when in
fact, the original entry debited that amunt to the account
of Bhagwati Tradi ng Conpany. Lakhotia al so nmade entries in
the | edger of the Bonbay O fice which was nmaintained in the
Delhi Ofice of the conpany. In" its colum ‘entitled
"folios’ reference to the folio of the cash statement was
given by witing the letter "C ' and the number of the folio
of the cash statenent fromwhich the entry was posted.

On receipt of such advices from Lakhotia on behalf of the
Bonbay O fice, Dhawan, P. W19,
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Accountant of the Delhi Ofice of the Union Agencies used to
prepare the journal voucher. In the case of the credit

advi ces, the ampbunt was debited to the Bonbay Ofice of the
Uni on Agencies and credited to Asia Udyog Ltd. In the case
of the debit advices, the anount was debited to Asia Udyog
Ltd., and credited to the Bonbay Ofice of  the ~Union

Agenci es. According to the statement of Dhawan, he did so
under the instructions of Gurha. Gurha used to sign these
vouchers and when he fell ill,, they were signed by another
Director, J. S. Mttal. Corresponding entries used to be
nmade in the account of the Bonmbay O fice and the Asia /Udyog
Ltd., in the Iledger of the Delhi Ofice of the Union
Agenci es.

After Dhawan had prepared these vouchers he also used to
i ssue advices to Asia Udyog Ltd. intimating that the anpunt
mentioned therein had been credited or debited to its
account. Thus the nanme of Bhagwati Tradi ng Conpany did not
appear in the various advises, vouchers and the |edgers
prepared at Del hi.

In the office of Asia UdyoglLtd., on receipt of t he
credit advice, a journal voucher crediting the anmount to
the Bonbay O ficeand debiting it to the Delhi Ofice of
the Union Agencies was prepared. A journal voucher show ng
the entries in the reverse order was prepared on the receipt
of the debit advices. Asia Udyog Ltd., issued advice to the
Bonbay O fice intimating that the anbunt had been credited
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or debited to the Bonbay Ofice of the Union Agencies in the
case of vouchers relating to the credit or debit advice from
that Ofice. Al'l such vouchers in Asia Udyog Ltd. were
signed by @urha even during the period when he was ill and
was not attending the office of the Union Agencies.

The result of all such entries in the vouchers Was that on
paper it appeared in the case of credit
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advices that the Delhi Ofice of the Union Agenci es advanced
noney to the Bonmbay Office which paid the money to Asia
Udyog Ltd., which in its turn, paid the noney to the Delh

Ofice of the Union Agencies, and in the case of debit
advices, the Bonbay Ofice debited the amount to Delh

Ofice of the Union Agencies and that debited it to Asia
Udyog Ltd., which iniits turn debited it to the Bonbay
Ofice. Al these entries were against facts and they nust
have been done with a notive and apparently it was to keep
off the records any nention of Bhagwati Tradi ng Conpany. No
expl anati on has been given as to why this course of naking
entries was adopted.

The genuine cash statenments are on- record. The alleged
fictitious statenents -are not on the record. It is not
admitted by GQGurha that any fictitious cash statenent was
pr epar ed. It is not necessary for our  purposes to bold
whether a fictitious cash statenent in lieu of the genuine
cash statenent received from Bonbay was prepared under the
directions of Gurha or not. The fact™ remmins that the
entries in the various advices prepared by Lakhotia on the
basis of the cash statenents received, did not represent the
true entries in the genuine cash statements and that journa

vouchers prepared by Dhawan al so showed wong entries and
did not represent facts correctly.

O the journal vouchers with respect to which the three
charges under s. 477 A, 1. P. C had been franed, two are
the vouchers prepared by Dhawan crediting the anounts
mentioned the rein to Asia Udyog Ltd., and debiting them to
the Bonbay O fice of the Union Agencies. They are 'Exhibits
P. 2055 and P. 2060. Each of themis addressed to Asia
Udyog Ltd. and states that the amount mentioned therein was

the ampunt received by the fornmer, i. e. the Bonbay Ofice
from Chokhani on account of the latter, i, e., Asia Udyog
Ltd., on
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January 7 and January 10, 1955, respectively and

adj usted. One Exhibit P.2042 debits the anobunt to Asi a Udyog
Ltd, and credits it to the Bonmbay O fice of Union ~Agencies
and states the anmount nentioned therein to have been paid by
the latter, i.e., Bonbay Ofice to Chokhani on | account of
the former, i.e Asia Udyog Ltd., and adj usted.

Q her facts which throw light on the deliberate preparation
of these fal se vouchers are that there had been tanpering of
the |edger of the Bonbay Ofice in the Delhi Ofice of the
Union Agencies and also in the journal statement of " that
of fice. The letter "C in the folio colum of the ledger
had been altered to 'J' indicating that entry referred to an
entry in the journal statenment received from Bonbay. Sheets
of the journal statenent on which corresponding entries are
not ed have al so been changed. These two documents renai ned
in the possession of the Union Agencies till Novenber 12
1955, though the advices and vouchers in the Delhi Ofice
were seized by the Police on Septenmber 22, 1955, and
therefore interested persons could nmake alterations in them
It has been suggested for Gurha that the alterations were
made by the Police. The suggestion has not been accepted by
the |earned Sessions Judge for good reasons. The changed
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entries did not in any way support the prosecution case and
therefore the police had no reason to get those entries
concocted. The entries did show the receipt of the anobunts
from Bhagwati Tradi ng Conpany, but the prosecution case was
that the amount was received in cash and not through
transfers which transactions had to be adjusted. The
| earned Sessions Judge, did not, however, believe the
statement of Sri Kishen Lal who investigated the case that
he had noticed these alterations earlier than his statenent
in Court Wiich was some tinme in 1958, for the reason that
390
Dhawan was not questioned by the prosecution in this regard
and no reference was nade by Sri Kishen Lal in the case
diary about his questioning Dhawan about the alterations.
The |earned Sessions Judge appears to have overlooked the
statement of Sri Kishen Lal to the effect:
"I made a note in the case diary about nyself
having put the overwiting to Lakhotia and
about -~ having asked his explanation about
that."
The Court could have verified the fact fromthe case diary.
It is too nuch to suppose that Sri Kishen Lal would nake a
wong statement whose inaccuracy could be very easily
det ect ed. However, the | earned Session Judge hinself has
gi ven good reasons/for not accepting the suggestion that the
over-witing of the letter "C by the letter 'J" and the
changi ng of the journal papers were nade by the police.
The part that Gurha played in getting these false entries
prepared is deposed to by Dhawan, P.W 19, who used,
occasionally, to approach Gurha for instructions.
Further, GQurha, as the accountant of Asia Udyog Ltd., nust
have known that Asia Udyog Ltd., bad neither advanced any
amounts to’ the Bombay O fice of the Union Agencies nor
received any anounts fromthe Bonbay Office of the ' Union

Agenci es. He however signed all the vouchers prepared in
the office of Asia Udyog Ltd., in- connection wth these
transactions. He did so even during his illness (Muy, 1955,

to July, 1955, which, according to the statenent of Qurha,
in answer to question No. 134 was from March 15 to ~August
12, 1955, during which period he did not attend the office
of the Union Agencies). He signed them deliberately to
state fal se facts,
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Dhawan particularly stated that on receipt of the advice,
Exhi bit P. 2041, on the basis of which journal entry No. 98
was prepared by him he went’ to Gurha to consult as it was
not clear fromthat advice to whomthe anount nentioned in
it had’ been paid. Gurha, on |ooking up the Journal state-
nment received fromthe Bonbay Office told himto debit /that
amount to Asia Udyog Ltd. Dhawan prepared journal ~ voucher
P. 2042, accordingly, and Gurha initialed it. |1t may be
mentioned that this debit advice was addressed to Ms.
Del hi O fice and therefore could be taken to refer either to
the Delhi Ofice of the Union Agencies or the Delhi Ofice
of’ Asia Udyog Ltd., both these offices being in the sane
buil ding and being | ooked after by Gurha. Gurha adnits in
his statenent under s.342, C P. C., that Dhawan referred
this matter to himand that he asked himto debit the anmount
to Asia Udyog Ltd., The journal statenment of the Bonbay
Ofice at the relevant tine could have no reference to this
item which was really entered in the cash statenment and
Gurha’'s conduct in |ooking up the journal was a nmere ruse to
show to Dhawan that was giving instructions on the basis of
the entries and not on his own.

GQurha stated, in answer to question No. 45, that he
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remenbered to have seen an entry relating to this amount of
Rs. 4,61,000 which is the anbunt nmentioned in Ex. P. 2042
in the cash statenment of the Bonbay Office of the Union
Agencies when O P. Dhawan referred an advice relating to
that amount to him |In answer to questions Nos. 217 and
218, in connection wth his advising Dhawan about the
debiting of this ambunt to Asia Udyog Ltd., he stated that
he gave that advice after tracing the relevant entry in the
journal statenent of the Bonbay Office. This answer is not
consistent with his earlier answer to question No. 45 as
entry with respect to the sane amount coul d not have existed
392

simul taneously both in the cash statement and the journa

statement of the Bonbay Office. If his later answer is
correct, his referring to the journal would have been just a
ruse as already stated. If his earlier answer is correct

that would indicate that either Gurha had supplied the
office ~with the fictitious cash statenent of the Bonbay
Ofice as alleged by the prosecution or that seeing in the
journal . ‘cash statenent that the entry related to Bhagwati
Tradi ng Conpany, deliberately told Dhawan, in accordence
with the schene, to debit that amount to Asia Udyog Ltd. In
either view of the matter, this conduct of Gurha in advising
Dhawan to debit the ambunt to Asia Udyog Ltd., is sufficient
to indicate his/ complicity in the whole schene, as
ot herwi se, he had no reason to behave in that manner.

Gurba, anobng the accused, nust have been chosen for the
purpose of the conspiracy because he had connection both
with the Union Agencies and with Asia Udyog Ltd. He had
been in the enploy of a Dal ma concern fromlong before. He
was the Accountant of the Dalma Cenment and Paper . Marketing
Conpany from 1948 till its liquidationin 1953. G@urha, as
Director of the Union Agencies, knewthat it had suffered
| osses as a result of sharespecul ation business in | 1954-55
and that the Delhi Ofice was short of liquid funds to neet
these | osses. He nust have known how the funds to neet the
| osses were being secured fromthe funds of the Insurance
Conpany through Bhagwati Tradi ng Conpany. He nust have al so

known that this was wong. It is.only with such know edge
that he could have been a party to the naking of false ad-
vices and vouchers. There could be DO other reason. I't

could not have been possible for the prosecution to lead
di rect evidence about GQurha's know edge with respect to the
full working of the schene to provide for the | osses of the
Uni on Agencies fromthe funds of the Insurance Conpany. It
is further
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not, necessary that each nenber of a conspiracy nust . know
all the details of the conspiracy.

M, Kohli, for G@urha, has urged that Gurha could have had
nothing to do wth the diversion of the funds- of the
I nsurance Conpany to the Uni on Agencies, even though he was
a Director of the latter as he never issued instructions
regarding the activities of the Union Agencies, had no
know edge of the passing of nmoney fromthe funds of the
I nsurance Conpany to the Union Agencies as he had nothing to
do with the novenent of the securities held by the Insurance
Conpany or the receipt of cash or the other transactions,
his role having begun, according to the prosecution, after
the of fence under s. 409 1. P. C. had been actually conmt-
ted, i.e., after Chokhani had issued cheques on the bank
accounts of the Insurance Conpany with the Chartered Bank in
favour of Bhagwati Tradi ng Conpany, and therefore could know
not hi ng regarding the diversion of funds and the
desirability of falsifying the accounts and papers of the
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Ofice; he had to deal with. Geat reliance is placed on
the letter, Exhibit B. 956 in subnmitting that Gurha did not
know about the whole affair and sinply knew, as stated by
him that Chokhani had borrowed nmoney for the Uni on Agencies
to pay its losses, fromBhagwati Trading Conpany. Thi s
letter is of significance and we quote it in ful

"G rdharilal Chokhan

Ti mes of 1ndia Building,

Horn by Road,

Bonbay - 1.

CONFI DENTI AL

17t h Sept enber 55.

Bharat Uni on Agencies Ltd.,

Del hi .
Attn. M. R P. Gurha
Dear Sir,

I have to informyou that the various a nounts
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arranged 'by ne as tenporary |oans to Bharat Uni on Agencies
Ltd., Bonbay Ofice from tine totine in the nane of
Bbagwati Trading Conpany, actually represented the nonies
relating to the undernoted securitiesbelonging to Bharat

I nsur ance Conpany Linmted.

Face Val ue
2-1/2% 1961 Rs. 56, 00, 000
3% 1963- 65 Rs. 79, 00, 000
3% 1966- 68 Rs.” 60, 00,000

Rs. 1, 94, 00, 000
I have now to request you to please arrange at your earliest
to pay about Rs. 1,80,00,000 in cash or purchase the a fore
said securities (or their equivalent) and deliver the sane
to Bharat |nsurance Conpany Ltd., 10, Daryaganj, Delhi on ny
behal f, debiting the anpbunt to the credit standing in the
books of the Conpany’s Bonmbay O fice in the nane of Ms
Bbagwati Tradi ng Company. Any debit or credit bal ance |eft
thereafter in the said account woul d besettled |l ater on
I am getting this letter also signed by Vishnuprasad on
behal f of Bhagwati Tradi ng Conpany al though he had neither
any know edge of these transacti ons nor had any - connection
with these
affairs.
Yours faithfully,
For: Bbagwati Tradi ng Conpany
Sd/ G L. Cho khan
Sd. Illegible
Vi shnupr asad Bairangl a
Proprietor."
We are of opinion that this is aletter witten for. the
pur pose of the case and was, as urged for
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the State,. ante-dated. There is inherent evidence-in this
letter to support this view The letter nmakes a reference
to Vishnu Prasad’ s having no know edge of the transactions
and having no connection with the affairs. Mention of these
facts was quite out of place in a letter which Chokhani —was
addressing to QGurha in the course of business for his
i medi ately arranging for the paynent of Rs. 1,80,00,000 in
cash or. securities to Bharat |nsurance Conpany. Furt her
the opening expression in the letter does not necessarily
mean that Gurha was being informed for the first tine that
the tenporary |oans arranged by himfor the Union Agencies

Ltd., in the nanme of 'Bhagwati Trading Conpany actually
represented the nopneys belonging to the Bharat |[|nsurance
Conpany. If it meant so, that must have been done so by

design, just as the concluding portion of the letter was, as
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already nentioned, put in by design to protect Vishnu
Prasad’ s interest.

The letter is dated Septenber 17, 1955, and thus purports to
have been witten a few days before the formal conplaint was
made to the police. Even if it was witten on Septenber 17,
it was witten at a tine when the matter of securities had
cone to the notice of the authorities and Dalnia was being
pressed to satisfactorily explain the position of the
securities. Chokhani could have witten a letter of this
kind in that setting.

Anot her fact relied upon by the | earned Sessions Judge in
considering this letter to be antedated is that it does not
refer to one kind of securities which were not in the
possession of the Insurance Conpany even though they had
been ostensibly purchased. It does not nention of the
securities worth Rs. 26,25,000 which were really supplied to
the Insurance Conpany on Septenber 23, 1955. This letter
shoul d ~ have included securities of that anmpbunt and should
have asked Gurha to nmake up
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for that anmpbunt to the Insurance Conpany. This is a clear
indication that this letter was witten after Septenber 23,
1955.

M. Kohli has, however, urged that the  contract for the
purchase of these /securities had taken place on Septenber
16, 1955, and that therefore Chokhani did not include those

securities in this letter. Reference is nmade to the
statement of Jayantilal, P.W 6, a partner of the Firm
Devkaran Nanjee, Brokers in Shares and securities. He

states that Bhagwati Tradi ng Conpany wanted to purchase for
i mediate delivery 3% 1966-68 securities of the face value
of Rs. 21,25,000 and that a contract about it was " entered
i nto. Securities of this amunt were not available in the
mar ket . Securities worth Rs. 1,75,000 were available and
were delivered to Chokhani that day. ~They had to purchase
securities of the face value of Rs. 20,00,000, from the
Reserve Bank of India in order toeffect delivery and had to
sell some other securities of that value. The result was
that the required securities were received by them on
Septenber 22, 1955. Even this statenment does not ~account
for not including securities of the value of Rs. 4,50,000 in
this letter Ex. P. 956.

It was further urged in the alternative that Chokhani had
very extensive powers in all the alleged concerns of Dalma
and so coul d get anything done due to his influence without
di vul gi ng secrets. That was not the position taken by Gurha
in his statenent. Ho did not say that he deliberately got
fal se docunments prepared due to directions from Chokhani and
whi ch he could not disregard. Even if it be so, that = neans
that GQurha got fal se docunents made deliberately.

Anot her submission for Gurha is that the case held proved
for convicting himis different fromthe case as sought to
be made out in the police chargesheet submtted to the Court
under s. 173 of the
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Code of Crimnal Procedure. The charge-sheet is hardly a
conplete or accurate thesis of the prosecution case. C ause
(a ) of sub-s. (1) of s. 173, C. P.C., requires the
of ficer-in-charge of the police station to forward to the
Magi strate enmpowered to take cogni zance of the offence on a
police report, the report in the prescribed form setting
forth the nanmes of the parties, the nature of t he
informati on, and the names of the persons who appear to be
acquainted wth the circunstances of the case. Not hi ng
further need be said on this point.
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Further, it is submtted that the prosecution case has
changed from stage to stage. This can only mean that facts
cane on the record which were not known before and therefore
the conplexion of the allegations against GGurha' s conduct

vari ed. Even if this is so, he can have no grievance
against it unless he bad been unable to neet it in defence.
No such inability has been expressed. It is however stated

that the prosecution based its ultimte case against him on
the allegation that the cash statement received from Bonbay
was suppressed and another fal se cash statement was prepared
at Delhi under the directions of Gurha. W have already
dealt with this matter. There was no such allegation on the
basis of the statenent of any prosecution witness. This way
really a suggestion to explain how despite certain entries
in the cash statenents received from Bonbay different
entries were nmade in the advices issued by Lakhotia which
advi ces ought to have been in accordance with the entries in
the cash statenment. ~The suggestion may be correct or nmay
not be correct. |t cannot, however, be said on its basis
that there has been such a change in the prosecution case as
woul d nmake t he prosecuti on case reasonably doubtful.
In the same connection, a grievance has been nade that CGurha
was not questioned about the

398
all egation that the cash statenment had been suppressed and
substituted by another fictitious one.. No such question
coul d have been put to himwhen there was no evi dence about
it. An accused is questioned under s. 342 Cr.. P. C., to
expl ain any circunstances appearing in the evidence against
hi m It is not necessary to ask him to explain any
inference that a Court nay be asked to draw and be  prepared
to draw fromthe evidence on record.
Anot her point stressed for Gurha is that the cash statenments
woul d not have nentioned Bhagwati ~Trading Conpany when the
prosecution case is that Chokhani took deliberate steps to
keep the Delhi Ofice of the |Insurance Conpany in the dark

about it. The fact is that the(cash statement sent from
Bonbay did nmention Bhagwati Trading Conmpany. They were sent
to Qurha personally. |In the circunstances the  reasonable

conclusion can be that they nmentioned Bhagwati ~ Trading
Conpany as that represented the true state of affairs and
Chokhani had to informthe Delhi Ofice of the Bharat Union
Agenci es about the source of the noney he was receiving for
the Union Agencies to neet its |osses. Chokhani ~did not
disclose the true source, but di scl.osed a _source
fictitiously created to conceal the real source. There was
no harmin discl osing Bhagwati Tradi ng Conpany to the office
of the Union Agencies at Delhi. Wth the same frankness it
could not have been disclosed to the Insurance Conpany
Ofice at Delhi both because that would required the
conplicity of the entire staff of the Insurance Conpany in
the conspiracy and because otherwise, it would at once
di scl ose to the I nsurance Conpany and those who had to check
its working that its funds were being m scued. Di sclosure
of Bhagwati Trading Conpany to the Union Agencies was
necessary and there was no harmin any way in informng
Gurha confidentially about it. After Gurha had got
possessi on of the cash
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statenment it was for himhow to direct the necessary entries
to be made in the advices prepared by Lakhotia on behalf of
the Bonbay O fice at Del hi and on the basis of which journa
vouchers were to be prepared by Dhawan and entries were to
be made in the accounts of the Union Agencies at Del hi. We
therefore do not consider that this contention in any way
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The fact that the account of the Asia Udyog Ltd., in the

| edger Exhibit P. 2226 is not alleged to be fictitious and
records in the colum folio the letter "J" is of no help as
the entries in that |edger nust have been nmade on the basis
of the journal vouchers issued by Dhawan. 1In fact once it
is alleged that the advices issued by Lkhotia were
fictitious any entry which can be traced to it nust also be
fictitious.
It is argued that the alleged schene of naking t he
circuitious entries could not have worked in keeping the
source of nmoney concealed as the Income-tax Authorities
could have detected by following the entries in the Bank
records wth respect to the source of paynment of noney (by
cheques issued by Bhagwati Tradi ng Conpany) to the Union
Agencies at Bonbay. ~ They coul d have thus known only about
Bhagwati Tradi ng Conpany and, as already stated, it was not
necessary  to keep Bhagwati Trading Conpany secret from the
Uni on Agencies. Wat was really to be kept secret was that
the noney came fromthe Insurance  Conpany. The various
circuitous entries were not really nmade to keep Bhagwati
Tradi ng Conmpany unknown, but were made to make it difficult
to trace that the money really was received from the
I nsurance Conpany.
A suggestion has been made by M. Kohli that Chokhani m ght
have showed the sane ampbunt both in the cash statenment and
in the journal statement. No such case, however, seens to
have been
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raised in the Courts belowand has been nmade in the
appel | ant’ s statenent of case.
It has been contended that an offence under s 477A 1. P. C
has not been established against the accused as it is not
proved that he falsified any book, papers, etc., 'in the
possession of his enployer with intent to defraud and that
the intention to defraud should be to defraud someone in
future and should not relate to an attenpt to cover 'up what
had already happened. It is submtted that an intent to
defraud connotes an intention to deceive and nmake the person
deceived ,suffer sone |loss, that the entries made in the
journal vouchers did not nmake anyone suffer and  therefore
the entries could not be said to have been made with intent
to defraud.
The expression intent to defraud” is not defined in the
Penal Code but s. 25 defines ’'fraudulently’ thus:

"A person is said to do a thing fraud

ulently, if he does that thing withintent to

def raud and not ot herw se.™
The vouchers were falsified with one intention only and that
was to let it go unnoticed that the Union Agencies bad got
funds from the Insurance Conpany. |If they had shown the
noney received an( paid to Bhagwati Tradi ng Conmpany, it was
possible to trace the noney back to the |Insurance Conpany
through Bhagwati Tradi ng Conpany which received the nobney
from the Insurance Conpany through cross cheques as well.
Whoever woul d have tried to find out the source of the nobney
woul d have been deceived by the entries. The Union Agencies
mad wongful gain fromthe diversion of the Insurance
Conpany’s funds to it through Bhagwati Tradi ng Conpany and
the Insurance Conpany suffered |oss of funds. The false
entries were nmade to cover
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up the diversion of funds and were thus to conceal and
therefore to further the dishonest act already comitted.
W agree wth respect with the following observation in
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Enperor v. Ragho Ram (1) at page 788:
“If the intention with which a false docunent
is made is to conceal a fraudulent or
di shonest act which had been previously com
mtted, we fail to appreciate how that inten-
tion could be other than an intention to
conmmt fraud. The conceal nent of an already
comtted fraud is a fraud."
And, again, at page 789:
"Where, therefore, there is an intention to
obtain an advantage by deceit there is fraud
and if a docunent is fabricated wth such
intent, it is forgery. A nan who deliberately
makes a fal se docunent in order to conceal a
fraud already conmitted by himis wundoubtedly
acting with intent to conmit fraud, as by
maki ng the fal se docunent he intends the party
concerned to believe that no fraud had been
comm tt ed. It “requires no ar gument to
denonstrate that steps taken and devi ces
adopted with a view to prevent persons already
defrauded - from ascertaining that fraud had
been perpetrated on them and thus to enable
the person who practiced the fraud to retain
the /illicit gain which he secured by the
fraud, / anobunt to the conm ssion of a fraud.
An act that is calculated to- conceal fraud
already commtted and to make the party
defrauded believe that no fraud had been
committed is a fraudul ent act and the person
responsi ble for the act ~acts fraudulently
within the neaning, of section 25 of the
Code. "
(1)1933J 1 L. R 55 All. 783, 788, 789,
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We agree, with this observation, and repel the contention
for the appellant.
It, has then been submitted that the falsification should
have been necessarily connected with the conmi ssion of the
breach of trust. There is no question of inmediate or
renote connection wth the conm ssion of breach - of trust
which is sought to be covered up by the falsification,” so
long as the falsification is to cover that up. I'n the
present case, introduction of Bhagwati Trading Company  in
the transactions was the first step to carry out  deception
about the actual payment of noney out of the funds of the
I nsurance Conpany to the Uni on Agenci es.
The second step of suppressing the name of Bhagwati Tradi ng
Conpany in the papers of the Union Agencies Delhi, nmade it
nore difficult to trace the passing of the noney of the
I nsurance Conpany to the Union Agencies and therefore the
falsification of the journal vouchers related back 'to the
original diversion of the |Insurance Conpanys noneys to the
Union Agencies and was with a viewto deceive any such
person in future who be tracing the source of the nopney
recei ved by the Union Agenci es.
A grievance is made of the fact that certain witnesses were
not exam ned by the prosecution. O the persons working for

the Uni on Agencies, five were accused at the trial, Kannan,
Lakhotia, @urha, Mttal and Dudani. Only Gurha ampbng them
was convicted. The others were acquitted. ’'The renaining

persons were Krishnan, Panohawagh and the <clerks O D
Mat hur and Attarshi. O the persons connected wth Asia
Udyog, one R S. Jain of the Accounts Branch was not
exam ned. Panchawagh who was an Accountant of the Union
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Agenci es and had custody of the cash statenents and journa
was given up by the prosecution on the ground that
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he was won over. W do not consider that it was necessary
to examine himfor the unfolding of the prosecution case
against Qurha. Simlarly it was not necessary to examne
the others for that purpose. A nere consideration that they
m ght have given a further description of how things
happened in those offices would not justify the conclusion
that the omission to exam ne themwas an oblique notive and
could go to benefit the accused.
A grievance was made that the High Court did not deal wth
the question whether the police tanpered with the cash

statement and the journal. It is not clear whether such a
point was raised in the Hgh Court. It was however not
mentioned in the grounds of appeal. The trial Court did

deal with the point and held against the appellant Curha.
In fact, paragraph 22 of the grounds of appeal by GCurba
sinmply said that no val ue should have been attached to the
sai d cuttings when it was not proved on the record as to who
nmade t he said cuttings and when they were not calculated to
conceal the true facts or the further interest of the
conspi racy.

We are therefore of ‘opinion that Gurha has been rightly held
to have been in/theconspiracy and to have abetted the
nmaki ng of the false journal vouchers.

In view of the above, we are of opinion that the appellants
have been rightly convicted of the offences charged.

It has been urged for Chokhani that his sentence be reduced
to the period already undergone as he made no profit for
hinself out of the inmpugned transactions, that he is 59
years old and had al ready been ten days-in jail. W do not
consider these to justify the reduction of the sentence when
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he was the chief person to carry out the main work ' of the
conspi racy.

We also do not «consider Dalma's sentence, in t he
circunst ances of the case, to be severe

We therefore dism ss these appeal s.

Appeal s Di sni ssed.




