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ACT:

Service matter-Article 16- Servi ce. of a temporary
government servant term nated by a termination order
sinmpliciter-Article 16, if attracted.

HEADNOTE:
The respondent, in the first instance, was appointed as
a casual |abourer for a nonth but was continued agai nst an

exi sting vacancy. He was |ater appointed as a | abourer in a
regul ar cadre in an existing vacancy. Sonetine |later he was
promoted and appoi nted as Anmunition Repair Labourer, G ade
I1. Three years thereafter his services were term nated.

In a petition under Article 226 of the Constitution the
respondent inmpugned the order of term nation of his services
on the ground that he was appointed permanently to the post
of Ammuni tion Repair Labourer Gade 1l —and that the
term nation of his services, when juniors were retained in
service, was discrimnatory and was in contravention of
Article 16 of the Constitution.

The appel l ant contended before the H gh Court that the
term"regular cadre" did not inply as in other instances in
the enpl oyment of governnent a substantive post, but that
the post in the regular cadre is a purely temporary one.

A single Judge of the Hgh Court rejected the
respondent’s claim that he was appointed pernmanently to the
post but held that since persons junior to himhad been
retained in service, termnation of his services- wthout
assigning any reason was discrimnatory and, therefore, the
order was bad in | aw.

Agreeing with the view of the single Judge a Division
Bench of the High Court dismssed the appellant’s appeal

Al'l owi ng the appeal
N

HELD: A perusal of the file relating to the termnation
of the services of the respondent shows that the decision to
term nate his services had been taken at the highest |eve
on the ground of his unsuitability in relation to the post
held by himand that it was not by way of any punishnent and
no stigm was attached to the respondent by reason of the
termnation of his services. [172 G H

The well settled positioninlawin this regard is that
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(i) if the services of a tenporary governnent servant are
termnated in accordance with the conditions of his service
on the ground of unsatisfactory conduct or his un-

166

suitability for the job and/or for his work being
unsati sfactory or for a |like reason which marks himoff in a
class apart fromother tenporary servants who have been
retained in service, there is no guestion of t he
applicability of Article 16; (ii) where the services of a
tenporary government servant or a probationer government
servant are termnated by an order which does not ex-facie
di scl ose any stigma or penal consequences against the
government servant and is nerely a termnation order
sinmpliciter there is no case ordinarily for assuning that it
is anything but what it purports to be; (iii) before Article
16 is held to have been violated by some action there nust
be a clear denobnstration of ~discrimnation between one
government servant and another simlarly placed, which
cannot be reasonably expl ained except on an assunption or
denonstration of “"malice in law' or "malice in fact". Acting
on legal l'y extraneous or ~obviously nisconceived grounds of
action would be a case of "malice in law'; (iv) it is open
to the employer to termnate the services of a tenporary
enpl oyee on probation at any time before he was confirnmed if
the enployer was satisfied that he was not suitable for
being retained in service. [E 169 D; 170 C_ 171 C, 172 B]

In the instant case the respondent was a tenporary
government servant. No stigma is attached to the term nation
of his services. H's services had been terminated for
unsuitability in relation to the post held by him [171 F-(J

JUDGVENT:

ClVIL APPELLATE JURI SDICTI.ON: Civil Appeal No. 1154 of
1970.

Appeal by special leave fromthe Judgnent and Order
dated 18.7.1969 of the Kerala Hgh Court in Wit Appeal No.
620/ 69.

M M Abdul Khader, K S. @urumurthy and R N. Podar for
the Appell ant.

T.C. Raghavan and N. Sudhakaran for the Respondent.

The Judgrment of the Court was delivered by

VARADARAJAN, J. This appeal by special leave is
directed against the judgnment of a Division Bench of the
Kerala High Court in Wit Appeal No. 620 of 1969, which had
been filed by the appellant against the judgnent of the
| earned Single Judge of that Hi gh Court, allowing O P. No.
672 of 1969. O P. No. 672 of 1969 was filed under Article
226 of the Constitution challenging the termination of the
service of the respondent by the appellant by the order
dated 17-1-67. That order is to the effect that in
accordance with the terns and conditions of his service the
respondent stated to be a tenporary Amunition Repair
Labourer Grade I, Naval Armanents Depot, Alwaye, is
infornmed that his service is thereby termnated with effect
fromthe date of service of that order on him That order
further states that respondent will be paid a sum equival ent
to the
167
amount of his pay plus allowances for the period of notice,
due to him that s, for one nonth in accordance with the
provisions of the Navy Instruction 22/53, as anended and
that the paynent of allowances will, however be subject to
condi tions under which such all owances are adni ssi bl e.
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The respondent havi ng been recomended by the
Enpl oynent Exchange, was appointed by the appellant by Ex.
P-1 as Ilabourer on casual basis inlieu of Sailor in the
Installation Team (I.N S. Venduruthy) on pay of Rs. 70/-
p.m plus allowances as adnissible fromtime to time for the
period of one nonth in the first instance with effect from
the forenoon of 18.12.61. The appellant continued the
respondent’s enploynent as |labourer inlieu of Sailor in
B.R O (lInstallation) Departnment, Cochin agai nst sone
exi sting vacancy with effect fromthe forenoon of 18.1.62 by
Ex. P-2. VWen he was casual labourer in the B. RO
(I'nstall ation) Departnent he was transferred by the
appel lant to the Naval Armanent Depot, Al waye and appoi nted
as labourer in the regular cadre in the scale nentioned
therein plus allowances as admissible fromtine to tine in
an existing vacancy with effect from 15.11.62. Subsequently,
when the respondent was~ workinng as a | abourer in the Nava
Armament Depot at Alwaye the appellant pronoted him and
appointed him as ARL. Gade Il in the Naval Armanents
Depot, Al'waye in the scale nentioned therein plus allowances
as admissible fromtine to tine in an existing vacancy with
effect fromthe forenoon of 2.3.64. Thereafter, his services
were term nated by~ Order dated 17-1-67 (Ex. P-8) as
nment i oned above.

In the the Wit Petition the respondent attacked the
order-Ex. P-8 on two grounds, nanely, (1) that he was
appoi nted permanently to the post of ‘AR L. Gade Il by the
O der (Ex. P-4)  and (2) that persons junior to the
respondent have been retained in-service and, therefore, the
term nation of the services of the respondent w thout any
reason whatsoever, is discrimnatory and contravenes Article
16 of the Constitution. |In the counter-affidavit filed in
the Wit Petition the appel | ant~ contended that the
phraseol ogy "regul ar cadre" does not inply as it nmay in some
ot her instances in the enployment  of government, a
substantive post, that the post in the "regular cadre" is
also a purely tenporary one and that the post of Ammunition
Repair Labourer Gade Il to which the respondent was
pronoted and appointed, was also on a tenporary basi's. The
appel l ant denied that there was any ~discrimination in the
term nation of the services of the respondent. The | earned
168
Si ngl e Judge repelled the contention that the respondent had
been permanently appointed to the post of ARL Grade || by
the Order Ex. P-4 on the ground that there is nothing in the
order to show that the respondent had been appointed
permanently to the post. Regarding the second ground urged
by the respondent the |I|earned Single Judge held, relying
upon this Court’s decision in Chanpaklal Chinmanlal Shah v.
The Union of India(l) and two other decisions of the Mysore
and Andhra Pradesh H gh Court in Diddaiah v. State(2) and
Jankiraman v. State of Andhra Pradesh(3) respectively that
Article 16 of the Constitution applies even to tenporary
government servants. The |earned Judge observed that there
is no denial of the fact that persons junior to the
respondent have been retained in service and that there is
nothing in the order, Ex. P-8 or in the counter affidavit
filed by the respondent in the Wit Appeal to show that the
respondent was guilty of any m sconduct or was otherw se
unfit to hold the post. The | earned Judge further observed
that in paragraph 8 of the counter affidavit it has only
been stated that the fact other persons who are junior to
the respondent are retained in service, would not confer any
right on the respondent to continue in service. In this view
the |earned Judge held that the termnation of the
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respondent’s services under Ex. P-8 without assigning any
reason was discrimnatory and he accordingly allowed the
Wit Petition wthout costs. In the Wit Appeal filed under
s. 5 of the Kerala Hgh Court Act the Division Bench
followed the aforesaid decision of this Court in Chanpakla
Chi manl al Shah v. The Union of India (supra) and agreed with
the learned Single Judge that the appellant’s action in
term nating respondent’s services under Ex. P-8 is violative
of Article 16 of the Constitution. The Ilearned Judges
observed in their judgnent that no reason at all was either
al  eged or proved as to why appellant chose to term nate the
respondent’s services under rule 5 of the Central Services
(Tenporary Services) Rules 1965 such as that it was
adm nistratively convenient to do SO or t hat t he
respondent’s work or conduct was unsatisfactory or that it
was a case of retrenchrment and the respondent was chosen as
the junior-nost person. The ~learned Judges accordingly
di sm ssed the Wit Appeal

The principle “that even tenporary government servants
are entitled to the protection of Article 311(2) in the sane
manner as
169
per manent government servants if the government takes action
against them by nmeting out one of the three puni shments of
di sm ssal, renoval / or-reduction in rank, is well settled.
This court has held in Chanmpaklal Chinmanllal Shah v. The
Union of India (1) that tenporary servants are also entitled
to the protection of Article 311(2)  in the sane manner as
per manent government. servants if the government takes action
against them by neting out ~ one of the three above
puni shnments following the decision in Purshotam Lal Dhingra
v. Union of India(2) and that this protection is only
avai | abl e where the discharge, renoval or reduction in rank
is sought to be infected by way  of _punishment and not
ot herwi se. The same view has been reiterated by this Court
in Manager, CGovt. Branch Press and Anr. v. D.B. Beliappa, (3)
where it has been observed thus:

"The principle that can be deduced from't he above
analysis is that if the services of a tenporary
Government servant are termnated in accordance wth
the conditions of his service on the -ground of
unsati sfactory conduct or his unsuitability for the job
and/ or for his work being unsatisfactory, or fora |ike
reason which nmarks himoff in a class apart from other
temporary servants who have been retainedin service
there is no question of the applicability of Article
16.

Conversely, if the services of = a tenporary
Government servant are termnated, arbitrarily, and not
on the ground of his wunsuitability, unsatisfactory
conduct or the like which would put him in-a class
apart from his juniors in the sane service, a question
of unfair discrimnation nay arise, notw thstanding the
fact that in terminating his service, the appointing
authority was purporting to act in accordance with the
terns of the enploynent. Were a charge of unfair
discrimnation is levelled with specificity, or
i mproper notives are inputed to the authority nmaking
the i npugned order of termination of the service, it is
the duty of the authority to dispel that charge by
disclosing to the Court the reason or notives which
inpelled it to take the inpugned action. Excepting,
per haps, in cases anal ogous to those covered by Article
311(12), Proviso (c), the authority cannot wthhold
such information fromthe Court o the | ane excuse, that
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170

171

i mpugned order is purely adm nistrative and not
judicial, having been passed in exercise of its
admi ni s-

trative discretion under the rules governing the
conditions of the service."

In the |atest decision in State of Miharashtra v.
Veerappa R Saboji and Anr. a simlar observation has
been made by Pathak, J. at page 567:

"The law, it seems to nme, is that where the
services of a tenporary Government servant or a
probati oner Governnent servant are termnated by an
order which does not. ex facie disclose any stigm or
penal consequences against the Governnent servant and
is merely a termnation order sinmpliciter, there is no
case ordinarily for assuming that it is anything but
what it purports to be. ~Were, however, the order
discloses on the face of it that a stigma is cast on
the Governnent servant or that it visits himwth pena
consequences, then plainly the case 1is one of
puni shment. There may still be another kind of case
where although the termination of service is intended
by way of punishment, the order is framed as a
term nation sinpliciter. In such a case, if the
Government servant is able to establish by material on
the record that the order is in fact passed by way of
puni shent, the innocence of the language in which the
order is framed will not protect it if the procedura
saf equards contenplated by Article 311(12) of the
Constitution have not been satisfied. I'n a given case,
the Governnment servant nmay succeed in naking out prima
facie case that the order was by way of puni shnent but
an attenpt to rebut the case by the authorities my
necessitate sending for the official records ' for the
purpose of determining thetruth: It is in such a case
generally that the official records may be called for
by the Court. It is not open to the Court to 'send for
the official records on a nere allegation by the
Gover nment  servant that the order is by way of
puni shment. For unless there i's material on the record
before the Court in support of —that allegation, _an
attenpt by the Court to find out from the record
whet her the termination of service is based on the
unsuitability of the Governnent servant in relation to
the post held by himor is in reality an order by way
of punishment will in effect be an unwarranted attenpt
to delve into the official records for the purpose of
determning the nature of the order on the basis of a
nere all egation of the Governnent

servant. On a sufficient case being nade out on the
nerits before the Court by the Governnent servant it is
open to the Court to resort to scrutiny of the officia
records for the purpose verifying the truth".

This Court has observed in Regi onal Manager and Anr. v.

Pawan Kunmar Dubey thus:

"We do not think that Sughar Singh's case, in any
way, conflicts with what has been laid down by this
Court previously on Article 311(2) of the Constitution
or Article 16 of the Constitution. W would, however,
like to enphasize that, before Article 16 is held to
have been vi ol ated by sonme action there nust be a clear
denonstration of discrimnation between one Governnent
servant and another, simlarly placed, which cannot be
reasonably expl ai ned except on an assunption or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

denmonstration of "malice in law' or "malice in fact".
As we have expl ained, acting on a |egally extraneous or
obvi ously mi sconcei ved ground of action would be a case
of "malice in law'. Oders of reversion passed as a
result of admi ni strative exigencies, wi t hout any
suggestion of malice in law or in fact, are unaffected
by Sughar Singh's case (supra). They are not vitiated
nerely because sone other Governnent servants juniors
in the substantive rank, have not been reverted."

After examining the record in Sughar Singh’s case

(supra), the | earned Judges have observed:

"What weighed wth this Court was not only that
there was a sufficient "element of punishnment” in
reverting Sughar Singh for a supposed wrong done, from
whi ch the order of reversion could not be divorced, so
that Article 311 (2) had to be conmplied wth, but,
there was al so enough of an i mpropriety and
unreasonableness in the action taken against Sughar
Singh, solely for a very stale reason, which had becone
logically quite disconnected to nake out a case of
"malice in [aw' even if it was not a case of "malice in
fact"

The matter is also covered by a recent decision of this
Court in G| and Natural Gas Commi ssion and Os. v. Dr.
Mohd. S.

172

| skender Ali where one of us (Fazal Ali, J.) speaking for

the Court observed as foll ows:

"As the respondent was a tenporary enployee on
probation, it was open to the enployer to termnate his
services at any tine before he was confirnmed, if the
enpl oyer was satisfied that he was not suitable for
being retained in service."

"The | earned counsel for the respondent subnitted
that the remarks made in the assessment roll went to
show that the intention of the appointing authority was
to proceed agai nst the respondent by way of punishnent.
We are, however, unable to agree with this submission
It is obvious that a tenporary enployee is appointed on
probation for a particular period only in order to test
whet her his conduct is good and satisfactory so that he
may be retained. The remarks, in the assessnment roll
nerely indicate the nature of the performance put in by
the officer for the Ilimted purpose. of ~determning
whet her or not his probation should be extended. These
remarks were not intended to cast any stigma.™

"In these circunmstances, therefore, it is obvious
that as the respondent was nerely a probationer, the
appointing authority did not consider it necessary to
continue the enquiry but decided to terminate the
services of the respondent as he was not found suitable
for the job. It is well settled by a long course of
deci si ons of this Court that in the case of a
probationer or a tenporary enployee, who has no right
to the post, such a termination of his service is valid
and does not attract the provisions of Article 311 of
the Constitution."

We agree with the |earned Judges who constituted the
Di vi sion Bench of the Kerala Hi gh Court that the respondent
was only a tenporary governnent servant and that even as a
temporary governnent servant he is entitled to the
protection of Art. 311 (2) of the Constitution where
termination involves a stigma or ampunts to punishnment. W
| ooked into the file relating to the respondent ending with
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order of termination of his service (Ex-P-8). W are
satisfied that the decision to term nate the services of the
respondent had been taken at the highest |evel on the ground
of unsuitability of the respondent in relation to the post
held by himand it is not by way of any punishnent and no
stigma is attached to the respondent

173

by reason of the termination of his service. In these
circunmstances we allow this appeal and set aside the
judgrment of the High Court and confirm the appellant’s
order, Ex. P.B. terminating respondent’s services. The

appel l ant shall bear his own costs and pay respondent’s
costs.
P.B.R Appeal all owed.
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