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PETI TI ONER
STATE OF HARYANA & ORS

Vs.
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S. K SI NGHAL

DATE OF JUDGVENT: 16/ 04/ 1999

BENCH
M Jagannadha Rao, S. N. Phukan

JUDGVENT:

JUDGEMENT
M Jagannadha Rao.J.

Leave granted.

The appellant, State of Haryana has filed this
appeal against the Judgnment of the Hi gh Court of Punjab &
Haryana in CWP. No. 675 of 1996 dated 12.9.1997. By that
Judgnent, the High Court allowed the wit petition filed by
the respondent and quashed the order dated 13.12.95 of the
Cvil Surgeon. The Gvil Surgeon'in his order stated that
the respondent-wit petitioner could not be deened to have
retired voluntarily wwe.f. 16.11.95 pursuant to his notice
dat ed 16.8.1995. The respondent had clainmed that by virtue
of the proviso to sub-clause (2) of Rule 5.32.B of the
Punjab G vil Service Rules (Vol.ll), he rmust be deened to
have retired on the expiry of three months of notice issued
after conpletion of 20 years qualifying service.

The facts of the case are as follows. The
respondent joined service on 4.6.75. Wich he was worKking
as Medical Oficer, Cvil Hospital Kaithal, the respondent
was transferred on 8.8.1995 as Medical Oficer, Primry
Health Centre Kharak Ranji, District Jind. The respondent
joined at Jind on 16.8.95 and on the sane date (i.e:
16.8.95), he issued a notice seeding voluntary retirenent,
and the letter was addressed to the Commissioner and
Secretary, Health Departnent, Haryana, Chandigarh. He sent
an advance copy to the Comm ssioner Secretary and presented
the application to his departnmental head, Civil Surgeon
Ji nd. There was no response fromthe concerned authorities
till 16.11.1995. Governnment stated in its counter filed in
the High Court that the respondent was not allowed to retire
w.e.f. 16.11.1995. "as he was absent from duty and he did
not perform his duties during the period of 3 ' nonths
notice". Long after the expiry of 3 nmonths on 16.11. 1995, a
telegram was sent on 5.12.95 asking the respondent to join
duty. It was the case of the respondent that his retirenent
was automatic on expiry of 3 nonths and that in any event,
there was no truth in the allegation that he did not perform
his duties in those 3 nonths. He pointed out that he wote
in the novement register on 1.9.95 at 11 a.m that he was
going to neet the Senior Medical Oficer (SMO incharge of
Primary Health Centre, Kharak Ranji, Dr.Khazan Singh and had
pl aced a copy of the station |eave in the Mvenent Register,
that he took the second copy with hinmself to seek pernission
but at Jind, Dr. Dhazan Singh was not avail abl e because on
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that day, the Govt. had declared 1st and 2nd Sept. 1995 as
hol i days on account of the assassination of the Chief
M nister, Sri Beant Singh. On 4.9.95, the respondent had to
give evidence in the Kaithal Court. (He had started from
Kaithal on 1.9.95 itself). Thereafter, he had to give
evi dence in another Court on 6.9.95 and he could not go to
Kharak Rami to neet the SMO. Unfortunately, on 5.10.95,
there were floods and the roads reaching to Jind were
bl ocked. He sent a letter dated 7.9.95 to the Cvi

Surgeon, Jind fromKaithal informing himthat due to floods
he was wunable to report at his head quarters and that he
woul d be able to do so only after the floods receded and
transport services were restored. The respondent obtained
certificates fromthe Courts regarding his attendance at
those Courts. He met the SMO and requested that his salary

bill could be forwarded. The Shp said that the respondent
could not join wthout permssion of the Director and
wi t hout expl ai ning hi s absence to the G vil Surgeon. These

facts 'were put on record in a separate letter dated 6.10.95
fromKaithal to the Director seeking pernmission to join duty
at PHC, Kharak Ranji. He had to stay at Kaithal from 7 to
10th due to floods, then he attended Court at Kaithal from
11 to 14th Sept. 1995, continued to stay at Kaithal due to
floods from15 to 17th Sept. 1995. Then 23rd to 25th were
Gazetted holidays (24th was Sunday). The floods continued
and there was to transport. He attended Court again from
27th to 29th Sept. and had to stay at Kaithal on 30.9.95

due to fl oods. st Cct. was a Sunday, 2nd and 3rd Oct.
were gazetted holidays. Respondent approached the SMO
Kharak Ranmji on 3.10.95 evening. The latter asked the
respondent to see the CGvil Surgeon, Jind. The  respondent

gave a letter on 4.10.95 (duly forwarded by the SMO))
narrating the above facts and soliciting permssionto join
duty w.e.f. 4.10.95 & seeking salary from Sept. 95. The
G vil Surgeon addressed a |letterto the Director on 4.10.95
seeking the Iletter’'s approval for the respondent joining.
The respondent sent a further letter to the Director on
6.10.95 giving the above facts and sought permission to
join. No reply was received. Respondent attended the
Crimnal Court on 6, 12, 14, 18, 20, 27, 30.10.95, 9,14, 21
23.11.95 for giving evidence as certified by the Court. For
the first tine he received a letter dated 16.11.95 fromthe
Cvil Surgeon, Jind that the respondent should join after

"Rule 5.32 (B)

(1) At any time a CGovt'.
enpl oyee has conpl et ed twenty years
qualifying service, he may, by gi ni.ng
notice of not Iless than three nonths in
witing to the appointing authority retire
from servi ce. However , a Covernnent
enpl oyee may make a request in witing to
the appointing authority to accept notice
of less than three nonths given reason
t herefor. On receipt of a request, the
appointing authority may consider such
request for the curtailment of the period
of notice of three nmonths on nmerits and if
it is satisfied that the curtail ment of the
peri od of notice of three nonths.

(2) The notice og voluntary
retirement given under sub rule (1) shal
require accept ance by the appointing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

authority subject to rule 2.2. of pb
CSR Vol. |IlI:

Provi ded that where the appointing
authority does not refuse to grant the
perm ssion for retirenent before the expiry
of the period specified in sub rule (1)
supr a, t he retirenent shal | becone
effective from the date of expiry of the
sai d period:

Provided further that before a
Govt. enpl oyee ' gives notice of voluntary
retirement with reference to sub-rule (1)
he should satisfy ‘hinself by nenas of a
reference to the appropriate authority that
he has in~ fact, conpleted twenty vyears
service qualifying for pension.”

Rule 2.2 (a) of the punjab G vil Service Regul ation
(Vol.11) referred to in Rule 5.32(b)(2) reads as foll ows :
approval by the Director. According to the respondent, in
view of the above facts, the allegation that he was not on
duty after 16.8.95 was not correct. No letter was received
from the Conmi ssiioner and Secretary to Govt. before
16.11. 95.

In the nmeantine, the 3 nonths period was over on
16. 11. 95. The respondent sent a letter on23.11.95 to the
Conmi ssi oner/ Secretary, Health narrating the above facts and
requested to treat himas retired we.f.” 16.11.95 & pay him
salary for Sept., Cct. and upto 16.11.95 -in Novenber and

grant him retrial benefits. On 29.11.;95 a tel egram was
sent by the appellant (received by respondent on 30.11.95)
requesting him to join at kharak Ranji at once. The

respondent sent a reply dated 2.12.95 to the Cvil /Surgeon
Jind stating that he stood retired we.f. 16.11.95 and so
there was no question of his joining.

It isinthe light of the above facts that it has to
be considered if the respondent must be deened to have
retired. That is the crucial question. Question also —arises
whet her t he allegation that the respondent was "not
attending to duties" after notice was relevant and could be
a valid ground for refusing to pernt the voluntary
retirement conming into force under Rule 5.32 (B).

The said rule 5.32 (B) of the Punjab Civil Service
Rul es, (Vol.2) reads as follows :

"Rule 2.2 (a) Furture good conduct 1is an
i mplied condi tion of every grant of a
pension. The (appointing authority) reserve
to itself the right of wthholding or
wi t hdrawi ng a pension or any part of it if
the pensioner be convicted of serious crine
or be guilty of grave msconduct. The
deci sion of the (appointing authority) on any
guestion of wthholding or wthdraw ng the
whol e or any part of pension under this rule
shall be final and conclusive."

It will be noticed that wunder Rule 5.32 B, a
gover nrent enpl oyee who has conpl eted 20 years of qualifying
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service nmay, by giving notice of not less than 3 nonths in
witing to the appointing authority, retire from service.
There is provision for requesting for relaxation of the
notice period of 3 nmonths and for consideration thereof. As
to what the appointing authority is to do is governed
squarely by sub-clause (2). That sub-clause states that the
notice of wvoluntary retirement given under sub-clause (1)

"shall" require acceptance by the appointing authority
subject to Rule 2.2 of the Punjab Civil Service Regul ation
(Vol.11). Acceptance of the request is subject to Rule 2.2
of the Rules. But the proviso to sub-clause (2) of Rule

5.32B states that if the permission to retire is not refused
within the period specified in sub-clause (1) the retirenent
shal | becone effective from the date of expiry of the
peri od. Therefore, it is clear that iif a person has
conpl eted 20 years qualifying service and has given a notice
under rule 5.32B of 3 nonths (or if his request for
rel axation of 3 months is accepted), then the request
"shal|" he accepted subject to invoking the provision of
Rule 2.2 of the Punjab Civil Service Regulation (Vol.Il).
Under Rule 2.2, the "future good conduct"” of an enployee is
an inplied condition of every grant of pension. |In other
words, what all it nmeans is that even if the acceptance of
the vol untary retirenent is mandatory, there is an
obligation cast on'theretired enployee to naintain good
conduct after such retirenent. The ~ words "future good
conduct" nean good conduct after retirenent. | f t he
enpl oyee does not continue to maintain good conduct after
retirement, then the govt. can wthhold or wthdraw the
pension or a part of it in case he is convicted of serious
crime or in case he be guilty of grave m sconduct. Such
decision to wthhold or wthdraw the whole or part of
pension would be final and conclusive, that'is to 'say, so
far as the governmental hierarchy is concerned. It will be
noticed that Rule 2.2 does not obstruct the voluntary
retirement to cone into force automatically or expiry of 3
nonths and it only enables wthdrawal or wthholding of
pensi on subj ect to certain conditions, to a retired

enpl oyee.

The enpl oyment of governnment servants is governed by
rules. These rules provide a particular age as the age of
super annuati on. Nonet hel ess, the rules confer a right on
the Govt. to conpulsorily retire and enployee before the
age of superannuation provided the enpl oyee has reached a
particul ar age or has conpleted a particul ar nunber of years
of qualifying service in case it is found that his service
has not been found to be satisfactory. The rul es al so
provi de that an enpl oyee who has conpleted the said nunber
of years in his age or who has conpleted the prescribed
nunber of years of qualifying service could give notice of
(say) three nonths that he would voluntarily retire on the
expiry of the said period of three nonths. Sone Rules are
couched in | anguage which results in an automatic retirenent
of the enployee wpon expiry of the period specified inthe
enpl oyee’s notice. On the other hand, certain Rules in sone
ot her departnents are couched in |anguage which nakes it
clear that even upon expiry of the period specified in the
notice, the retirenent is not automati c and an express order
granting permssion is required and has to be comruni cated.
The rel ationship of master and servant in the |latter type of
rules continues after the period specified in the notice
till such acceptance is communi cated; refusal of pernission
could also be communicated after 3 nonths and the enpl oyee
continues to be in service. Cases |ike Dinesh Chandra
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Sangnma vs. State of Qujarat & Others 1978 (2) SCC 202; and
Union of India & hers vs. Sayed Mizaffar Mr 1995 Supp
(1) SCC 76 belong to the former category where it is held
that upon expiry of the period, the voluntary retirenent
takes effect automatically as no order of refusal is passed
within the notice period. On the other hand HPMC vs. Suman
Behari Sharma 1996 (4) SCC 584 belongs to the second
category where the Bye-laws were interpreted as not giving
an option "to retire" but only provided a linmted right to
"seek" retirement thereby inplying the need for a consent of
the enployer even if the period of the notice has el apsed.
We shall refer to these two categories in sone detail

In D nesh Chandra Sangma’'s case 1977 (4) SCC 441,
this Court was dealing with F.R 56 (c) as it stood then
The Court pointed out that FR 56(b) and FR 56(c) referred to
rights respectively conferred on the State and on the
enpl oyee. - FR 56(b) conferred a right on governnent to
conpul sorily retire an enployee in public interest by giving
hi m notice of not less than 3 nonths in witing or 3 nonths
pay and al |l owances in lieu of 'such notice, after he attained
50 years of age or had conpleted 25 years of service,
whi chever was earlier. Correspondingly FR, 56(c) stated as
foll ows :

"FR 56(c): Any Govt. servant may, by giving
notice of  not Iless than three nonths in
witing to the appropriate authority, retire
from service after he has attained the age of
fifty years or - has conpleted 25 years  of
servi ce, whichever is earlier

It was held by the three Judge Bench that it was clear that
effect of FR 56(c) was statutory wunlike in the case of
contracts of enployment requiring an express order of
acceptance of the retirenent notice. It was stated (p.445):

"There was no question of  acceptance of the
request for voluntary retirenent by the Covt.
when t he Govt. servant exercises his right
under FR 56(c)."

It was again stated (p.447):

"FR 56 is one of the statutory rules which binds
the Govt. as well as the GCovt. Servant. The
condition of service which is envisaged in Rule
56(c) giving an option in absolute ternms to a
CGovt. Servant to voluntarily retire with three
nont hs’ previous notice, after he reaches 50
years of age or has conpleted 25 years of
service, cannot therefore be equated wth a
contract of enpl oynent as envi saged in
Expl anation 2 to Rule 119."

and at (p.447-448) as foll ows:

"The appellant has voluntarily retired by three
nont hs’ notice, not in accordance wth an
express or implied term of his contract of
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enpl oyment, but in pursuance of a statutory
rule.”

Anot her three Judge Bench in B.J.Shelat’s case 1978
(2) SCC 202 was dealing with Rule 161 (2)(i) of the Bonbay
Cvil Service Rules which contained a proviso simlar to the
proviso (b) or FR56(K) to the effect that "it shall be open
to the appointing authority to withhold permission to retire
to a Govt. servant who is under suspension, or against whom
departmental proceedi ngs are pending or contenplated, and
who seeks to retire under this sub-clause". It was noticed
that no suspension was in force and no departnent a
proceedi ngs were pending but on facts, it could be said that
a departnental proceeding was noticed that no suspensi on was
in force and no departnental proceedi ngs were pending but,
on facts, it could be saidthat a departnmental proceeding
was under contenplation: However, on a reading of the Rule
and the proviso, it was held that inasmuch as no order
refusing /'permission was passed or conmunicated within the
notice period, the voluntary retirenent t ook ef f ect
automatically. The Court observed that this result followed
even though the right'to retire conferred on the enpl oyee
was not as absolute as in Dinesh Chandra Sangna’s case but
was a qualified right. The Court held (p.205) as foll ows:

"Aright is conferred on the Govt. Servant under
Rule 161(2)(ii) to retire by giving not |ess
than three nonths; notice on his attaining the
prescribed age. Such aTright is subject to the
provi so which is incorporated to the sub-section
which reads as follows ..........

But for the proviso, a CGovt. servant woul d be at
liberty to retire by giving not |ess than three
nonths’ notice in witing to the appointing
authority on attaining a (prescribed age. 'this
position has been nade clear by this Court in
Di nesh Chandra Sangamvs. State of Assam 1977
(4) SCC 441 where the Court was considering the
effect of the (Assan) Fundanmental Rule  56(c)

The Court further stated (p.206)

"But for the proviso to Rule 161(2)(ii), the
decision of this Court in the case Cted above
would be applicable and the right would have
been absolute. But the proviso has restricted
the right conferred on the Govt. servant

Thus the permission to retire can be withheld
by the appointing authority either when the
Covt. servant is under suspension or against
whom departnental proceedings are pending or
contenplated........ No departnental proceeding
was pending but on the facts, one cannot say
that a proceedi ng was not under contenplation."

Havi ng stated that the right conferred on the governnent
servant was not absolute but conditional and that one of the
condi tions, nanely, that departnmental proceedings were
contenpl ated, was in existence which could have been taken
advantage of by the GCovt. the Court held (p.207) as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

fol | ows:
“In the case before us it is incunbent on the
appointing authority to withhold permssion to
retire on one of the conditions nmentioned in the
proviso. W are of the opinion that the proviso
contenpl ates a positive action by the appointing
authority."

and it was finally declared (p.207):

:For the proviso to beconme operative, it is
necessary that the government should not only
take a decision but comunicate it to the govt.
servant ......... admttedly the or der of
suspensi on was not conmmuni cated before the date
of supernnuation".

And explaining the inditical proviso in the proviso (b) to
FR 56(k), this Court again reiterated that (p.208)

"It is incunbent on the govt. to comrunicate to
the government servant its decision to w thhold
perm ssion ‘to retire on one of the grounds
specified in the proviso."

It was further made clear that the appointing authority

"has no jurisdiction to take disciplinary action
agai nst a governnent servant who had effectively
retired."”

It was held (p.209) that

"disciplinary action cannot be taken after the
date of f retirenent

Therefore, it was necessary to conmunicate the decision of
refusal of permssion before the expiry of the notice
peri od.

The third case which falls in the first category is
the one in Union of India & O hers vs. Sayed Muzaffar Mr
1995 Supp. (1) SCC 76 decided by a Bench of two|earned
Judges. In this case, the above-said two rulings were
followed. The case arose under Rule 1802 (b)(1) of the
Rai | way Est abl i shment Code. In that case, the respondent
had given a notice on 22.7.85 of 3 nonths to the Railways to
retire fromservice as visualised by Rule 1802(b). The
period expired on 21.10.1985 and the order of renoval was
passed on 4.11.1985. The proviso to the Rule permtted
wi t hhol ding of permission to retire in case the enpl oyee was

under suspensi on. As a fact, the enployee was under
suspension at the relevant time and this could have been
taken advantage of by the govt. |In fact, Rule 1801(d) which

started with a non-obstante clause, stated that the
conpetent authority mght require a railway servant under
suspension to continue his service beyond the date of his
retirement in which case he shall not be permtted by that
authority to retire fromservice and shall be retained in
service till such time as required by that authority. It
was held that even though the officer was under suspension
and the request for retirement could be denied, still an
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order withholding such permssion or requiring him to
continue was required to be passed. It was "admitted" that
no such order was passed. Therefore, it was held that the
enpl oyer had not exercised a right given to it wunder Rule
1801(d). The Court further observed that in D nesh Chandra
Sangma’ s case 1977 (4) SCC 441 it was held that "the same
does not require acceptance and cones into effect on the
conpletion of the notice period" and that decision was
followed in B.J.Shelat’s case 1978 (2) SCC 202. The Court
finally held

"The period of notice in the present case having
expired on 21.10.1985, and the first order of
renoval havi ng been passed on 4.11.1985, we held
that the Tribunal ‘had rightly cone to the
concl usion that the order of renoval was non-est
in the eyeof law "

Thus formthe aforesaid three decisions it is clear
that if the right to voluntarily retirenent is conferred in
absolute terns as in D nesh Chandra Sangna’s case by the
relevant rules and ‘there is no provision in Rules to
wi thhol d permission in certain contingencies the voluntary
retirement cones into effect suthomatically on the expiry of
the period specified in the notice. [ f, however, as in
B.J. Shelat’s case and as in Sayed Muzaffar Mr's case, the
concerned authority' is enpowered to wthhold permission to
retire if certain conditions exist, Vviz. in case the
enpl oyee is under suspension or in case a departmenta
inquiry is pending or is contenplated, the mere pendency of
the suspension or departnental inquiry or its contenplation
does not result in the notice of voluntary retirenent not
coning into effect on expiry of the period specified. What
is further needed is that the concerned authority nust  pass
a positive order w thhol ding permission to retire and mnust
al so conmunicate the same to the enployee as stated in
B.J.Shelat’s case and in Sayed Muzaffar Mr’'s case before
the expiry of the notice period. Consequently, there'is no
requirenment of an order of acceptance of the notice to be
conmuni cated to the enployee nor can it be -said that
non- comuni cati on of acceptance should be treated as
amounting to w thhol ding of perm ssion

Before referring to the second category of cases
where the rules require a positive acceptance of the notice
of voluntary retirement and communication thereof, it is
necessary to refer to the decision of this Court in_Dr.
Baljit Singh vs. State of Haryana 1997 (1) SCC 754 strongly
relied upon by the | earned counsel for the appellants and to

Power Fi nance Corporation Ltd. VS. Pranmod Kurmar Bhatia
1997 (4) SCC 280. the format case arose under Rule '5.32(b)
of the Punjab Civil Service Rules. That rul e extracted

earlier contains an express provision in the proviso to
sub-section (2) t hat the retirenent t akes ef fect

automatically if refusal is not communicated within 3
nont hs. In that case, when the enployee gave notice for
voluntary retirement on 20.9./1993, crimnal cases were
pendi ng agai nst hi m After expiry of 3 nmonths, on

25.2.1994, the conpetent authority declined to accept the
notice. A two Judge Bench of this Court, however, held that
the voluntary retirenent did not come about automatically on
the expiry of the notice period but that it could take
ef fect only upon acceptance of the notice by govt. and that
the acceptance must al so be communicated and till then the
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jural relationship of master and servant continues. This
Court referred only to the decision of the two Judge Bench
in Sayed Mazaffar Mr’'s case 1995 Supp. (1) SCC 76 and
stated that case was to be confined to its own facts. The
two Judge Bench of this Court in Dr.Baljit Singh's case 1997
(1) SCC 754 did not notice that there were two three Judge
Bench cases in Dinesh Chandra Sangma and Shelat taking the
view under simlar rules that a positive order was to be
passed within the notice period w thholding permission to
retire and that the said order was also to be conmunicated
to the enployee during the said period. By stating that an
order of acceptance of the notice was necessary and that the
said acceptance nust be conmmunicated to the enployee and
till that was done the jural relationship continued and
there was no automatic snapping thereof on expiry of 3
nont hs period, the Two three Judge Bench cases which were
not brought to its notice. |I|n the above circunstances, we
follow the two three Judge Bench cases for deciding the case
bef or e us,

Learned counsel for the appellant also relied on a
two Judge Bench decision in Power Finance Corporation Ltd.
vs. Pranod Kumar Bhatia 1997 (4) SCC 280. That was a case
where the letter of 'voluntary retirenment . was conditionally
accepted subject to paynent of dues and the enpl oyee wote a
further letter seeding adjustnent thereof but before that
was done the schene itself was withdrawn. There are again
sone observations nmade to the -effect that there nmust be
acceptance of request to retire and that it nust be
conmuni cat ed. Nei t her -Di nesh- Chandra Sangma nor  Shel at was
referred to. |n our opinion, the express provision in the
proviso to sub-rule 2 of Rule 5.32B in the case before us
does not pernmt such a view to be taken. The said
observations again run contrary to the decision in the two
three Judge Bench cases referred to above. CQur comments on
Baljit Singh apply equally to this case, so far as the
observati ons are concerned.

We then cone to the second category of cases’ where
the rules require that an order of acceptance of notice be
passed to make the voluntary retirement effective. In
HP.MC vs. Suman Behari Sharma 1996 (4) SCC 584, it wll
be noticed, the principle in Dinesh Chandra Sangma’'s case
was accepted but the case was distinguished on the ground
that the Bye-law 3.8(2) in HPMC case provided differently
and that under that Bye | aw an enpl oyee could be pernitted
at his request to retire on conpletion of 25 years service
or 50 vyears of age. Sub-para (5) of Bye-law 3.8 stated as
fol | ows:

"(5) : Notwithstanding the provision under para
(2) above, the Corporation enpl oyees who have | a
sati sfactory service record of 20 years may al so
seek retirement from the service of the
corporation after giving three nonths’ notice in
witing to the appropriate authority. Persons
under suspensions would not be retired under
this clause unless proceedings of the case
against themare finalised ..."

Wil e Sub-clause (2) speaks of 25 years service, sub-clause
(5) speaks of 20 years service

The enpl oyee applied on 26.11.1990 for voluntary
retirement effective from 30.11.1990 and al so requested for
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wai ver of notice of 3 nmonths. He did not report to duty
right from1.12.1990. Earlier on 12.12.1989, a charge sheet
was i ssued against himfor certain acts of misconduct. On
26.12.1990 he filed a reply to the chargesheet. On 22.8.1992
anot her chargesheet was served for unauthorised absence and
one nore on 18.9.1992. On 30.9.1992 he approached the
Tribunal contending that he stood retired on expiry of 3
nonths fromnotice, we.f. 26.2.1990. The Tribunal accepted
the said plea. Reversing the order of the Tribunal, this
Court held while distinguishing Dinesh Chandra Sangma’ s case
and other simlar H gh Court Judgemmts, that clause (2) of
the Bye law nerely gave a right to make a request and the
request woul d becone effective only if permtted. Under
clause (2) of the Bye law, it was a 'right to a request’ and
not ' a right toretire . If the request was not accepted
and pernission was not granted, the enployee could not claim
that there was an automatic retirement on expiry of the
period.” Even under sub-clause  (5) while it was true that
there was a non-obstante clause, it was only an exception to
clause (2) to a limted extent i.e. conpletion of 20 years
sati sfactory service [rather than 25 under clause (2)] but
the grant of ’'permission” to the request seeking retirenent
was necessary even -under- the sub-clause (5) and was not
di spensed with. |If under clause (2) a person who had put in
25 years had to seek'to retire and had to be 'permitted to
retire’, a person with only 20 years service under clause
(5) could not have been placed on a better footing it was
hel d. The Court enphasi sed (p.588-589):

"The words 'seek retirement’ in para 5 -indicate
that the right which is conferred by it is not
the right toretire but a right "to ask for
retirement. The word 'seek’ inmplies a request
by the enpl oyee and correspondi ng acceptance or
perm ssion by HPMC. Therefore, there cannot be
automatic retirenent or  snapping of service
rel ati onship on expiry of three nonths period.”

On that basis, it was held that though the rejection of the
request was not conmunicated within the notice period, there
was no autonatic retirement. There are no such provisions in
the case before us.

In the case before us sub-clause (1) of Rule 5.32B
contenplates a 'notice to retire’ and not a request seeding
perm ssion to retire. The further "request" contenpl ated by
the sub-section is only for seeding exenption from the 3
nonths period. The proviso to sub-clause (2) nakes a
positive provision that "where the appointing authority does
not refuse to grant the permission for retirement before the
expiry of the period specified in sub-rule (1), t he
retirement shall becone effective fromthe date of expiry of
the period specified in sub-rule (1), the retirenent shal
beconme effective fromthe date of expiry of the said period.
The case before us stands on a stronger footing than Dinesh
Chandra Sangma’'s case so far as the enployee is concerned.
As already stated Rule 2.2 of Punjab GCivil Service Rules
Vol .1l only deals wth a situation of wthholding or
wi t hdrawi ng pension to a person who has already retired.

For the aforesaid reasons, we followthe tw three
Judge judgnents in Dinesh Chandra Sangma and B.J. Shel at and
the two judgnment in Sayed Muzaffar Mr’'s case in preference
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to the two Judge judgnent in Dr. Baljit singh's case.

So far as the plea of the State in regard to absence
from duty during the notice period is concerned, the Hi gh
Court has shown that it is unsupportable on facts. In any
event, in view of the express provision in the proviso to
sub-rule (2) of Rule 5.32B referred to above requiring
conmuni cation of rejection within the notice period, the
said allegations of absence even if true, cannot help the
State.

For the aforesaid reasons the appeal preferred by
the State is dismssed but in the circunmstances w thout
costs. The order of the Hgh Court will be inplenented
within 3 months fromthe receipt of this order.




