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ACT:

Co-sharers--Joint property-Adverse possession by a co-
sharer agai nst anot her co-sharer-CQuster--Principles
appl i cabl e thereto.

HEADNOTE

Once it is hold that a possession of a co-sharer has
become adverse to the other co- sharer as a result of
ouster, the mere assertion of his joint title by the
di spossessed co-sharer would not (interrupt the running of
adver se possession. He rmust actually and effectively / break
up the exclusive possession of his co-sharer by re-entry
upon the property or by resum ng possession in such  nanner
as it was possible to do. It may al so check the running of
time if the co-sharer who is in exclusive possession
acknow edges the title of his co-owner or discontinues his
excl usi ve possession of the property.
The fact that one co-sharer who bad allowed hinself to be
di spossessed by another co-sharer as a result of  ouster
exhibited later on his aninmus to treat the property as the
joint property of hinself and his co-sharer cannot arrest
the running of adverse possession in favour of the co-
sharer. A nere nental act on the part of the person
di spossessed unacconpanied by any change of possession
cannot affect the continuity of adverse possession of the
desei zor.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 89 of
1953.
132
Appeal fromthe Judgnent and Decree dated the 28th day of
March, 1949, of the High Court of Judicature at Madras in
Appeal No. 654 of 1945, arising out of the Judgnment and
Decree dated the 23rd day of July, 1945, of the Court of the
District Judge, Bellary, in Original Suit No. 17 of 1944.
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K. S. Krishnaswam Iyengar (K. R Chowdhury, D. Gundu Rao,
A. Rama Rao and Rajinder Narain, wth hin) for t he
appel | ant .

B. Somayya (M V. Ganapathi and Ganpat Rai, with him for
respondent No. 1.

1954. April 15. The Judgnent of the Court was delivered by
MUKHERJEA J. -Thi s appeal arises out of a suit, comrenced by
the plaintiff respondent, in the Court of the District Judge
of Bellary, being Oiiginal Suit No. 17 of 1944, for
establishment of his title to one-half share of the |Iand
described in the schedule to the plaint and for recovery of
possessi on of the sane after partition with defendant No. 1,
who is the appellant before us. The suit was dism ssed by
the trial Judge by his judgnent dated the 23rd of July,
1945. On an appeal being taken against that decision by the
plaintiff to the H gh Court of Midras, a Division Bench of
the Hgh -Court by its judgnent dated the 28th of March

1949, allowed the appeal and reversed the judgnent of the
trial Court., The defendant No. 1 has now come up on appea

to this Court on the strength of a certificate granted by
the Hi gh Court under article 133 of ‘the Constitution read
with sections 109 and 110 of -the Civil Procedure Code.

To appreciate the contentions that have been raised before
us it may be necessary to give a short resune of the
material facts. The land in suit, which has an area of a
little over 9 acres, was admttedly the property of one
Basappa who died sone tine before 1918, ~ leaving three
daughters, to wit Paranma, Ponpanma and Hanpanma. Under a
settlenent entered into with the inrediate reversioner of
Basappa which is evidenced by two registered  deeds-Exhibits
P-2 and P-3-executed respectively in the years 1918 and
1919, the three sisters got about 15 to 16 acres of wet |and
133

in absolute right. Hanmpamma subsequently took away her one-
third share in these | ands and we are not concerned with her
any further in this litigation. Paramma and Pompamma
continued to enjoy the remaining two-thirds share’ of the
property and it is this two-thirds ,share conprising 9 acres
49 cents of wet land which fornms the subject-matter of the
present suit. Ponpamma married one Nagana Gowd and after
giving birth to two sons to wit Siddalingana and Chenabasa-
vana, she died in the year 1923. It is not —disputed that
her share in the | ands nentioned above devol ved upon these
two sons. After Ponpamma’s death, Nagana nmarried again -and
stayed with his second wife in his ancestral village, ~while
these two i nfant sons of Ponpamma renai ned at village Kanpli
with Paramm, their nother’s sister, who reared themup as
her own sons. On the 22nd June, 1923, Paranmma @ executed a
deed of gift in favour of the two sons of her . sister by
whi ch she conveyed to the latter her own share in the. suit
property. The result was that the two sons of Ponpanma got
the entirety of the 9 acres 49 cents of |and which as | owned
jointly by their nother and their nother’s sister Parama.
Shortly after this gift was made, Siddalingana, the elder
son of Ponpamma, died in the year 1924 and the plaintiff’'s
case is that his half-share in the disputed property
devol ved wupon his father Nagkna under the H ndu I|aw of
inheritance. It is adnitted however that Paranmma conti nued
to possess the entirety of the land on behalf of the younger
son Chenabasavana who is defendant No. 1 in the suit On the
25th August, 1946, there was a | ease deed Exhibit D1, and
its counter part Exhibit D2, executed by and between
Paramma on the one hand and Nagana as the father and
guardi an of the infant Chenabasavana on the other by which
the infant represented by his father purported to grant a
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| ease of the entire property to Paramma for a period of 12
years at a rental of Rs. 500 a year. Two rent receipts
passed by Nagana to Paramma in token of the receipt of
rents, reserved by this |ease, on behalf of Chenabasavana
have been proved in this case, Exhibits D4 and D4-1, and
they are of the years 1927 and 1932 respectively.

134

It appears that in 1934 Nagana instituted a suit as guardi an
of his infant son Chenabasavana in the Munsif’'s Court at
Hospet to recover a -sumof Rs. 500 as rent from Paramma on
the basis of the |lease nentioned above. The suit was
decreed ex parte and the decree was discharged |ater on by a
document Exhibit D3, dated the 14th of Novenber, 1934,
execut ed by Nagana, which contains a recital that as Paramm
had borrowed nuch noney to purchase |ands for the mnor, al
future rents payable under the lease were also to be
considered as fully paid. It is in evidence and not
di sput ed, t hat near about this tine Nagana becane
financially Jinvolved and on the 27th of August, 1935, he
executed ' a deed of nortgage by conditional sale in respect
of hal f-share of the disputed land in favour of defendant
No. 2 to secure an advance of Rs. 3,000. The docunent
recites that the hal f-share of the | and which was kept as.
security devol ved upon the nortgagor on the death of his son
Si ddal i ngana and "that he was in possession of the sane. On
the 16th July, 1936, 'Nagana sold the nortgaged property by, a
deed of sale (Exhibit P-6) to the nortgagee hinself: or a
consideration of Rs. 3,000 which was the principal sum due
under the nmortgage. It is admtted that the purchaser did
not and coul d not obtain possession -of the property at any
time since then and on the 2nd May, 1944, he 'sold the
property to the '"plaintiff by a conveyance which is ' Exhibit
P-1. On the 18th July, 1944, the plaintiff brought the
present suit agai nst Chenabasavana as defendant No. | for
recovery of a denarcated hal f-share of the disputed property
after partition wth the latter on the strength of the
purchase nentioned above and his own vendor was inpleaded as
defendant No. 2 in the suit.

The suit was contested by defendant  No. 1 and a nunber of
pleas were taken by himin his witten statenent. The
substantial defence put forward was of a two-fol d character.
It was contended in the first place that under the deed of
gift executed by Paramma in favour of defendant No. 1 and
his deceased brother Siddalingana, the donees becanme |joint
tenants with rights of survivorship Consequently on the
deat h of
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Si ddal i ngana his interest devol ved upon defendant No. 1. and
not on his father. The other and the nore naterial defence
raised was that the plaintiff’'s suit was barred, as he was
never in possession of the property and the defendant No. 1

acquired a good title by adverse possessi on. Both | these
points were decided against the plaintiff by the |earned
District Judge who tried the suit. It was held that the

deed of gift executed by Parama conferred no right  on
Nagana as the heir of his son and such rights if any were
specifically disclainmed by Nagana by the | ease deed and al so
by the receipts which he granted to Paramma as the guardian
of his mnor son. It was held further that the plaintiff’s
suit was bound to fail as he or his predecessors were never
i n possession of the property within 12 years fromthe date
of the suit. The plaintiff indeed was an alienee of a co-
tenant but it was held that the ordinary rule of one co-
owner being presuned to hold on behalf of the others could
not apply to the present case., as Nagana disclained his
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rights as a co-owner and purported to act only on behal f of
his infant son Chenabasavana whose exclusive title to the
| ands he definitely acknow edged. |In view of these findings
the trial Judge dismissed the plaintiff’s suit.

Ther eupon the plaintiff took an appeal against this
-decision to the High Court of Madras and the appeal was
heard by a Division Bench consisting of Rajamannar C. J. and
Bal akri shna Ayyar J. The | earned Judges held, differing from
the trial Court, that the two sons of Ponmpama took their
shares in their nother’s property which devol ved upon them
by inheritance, its well as in the property which they
obt ai ned under the deed of gift executed in their favour by
Paramma, as tenants in conmon and not as joint tenants and
consequently on the death of Siddalingana his interest
vested in his father Nagana and not in his brother, the
defendant No. |I. On the other question the H gh Court held
that though. Nagana by his acts and conduct in connection
with the execution of the | ease deed did exhibit an aninus
to hold the property solely on behalf of Chenabasavana to
the exclusion of hinself, yet this aninus did not |[ast
beyond 1935 when he
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asserted his own right as a co-sharer to half-shire of the-
pl ai nt property by executing the nortgage deed in favour of
defendant No. 2. In these circunstances it was held that the
defendant No. 1 did not acquire title by adverse possession
and the plaintiff was entitled to succeed. The def endant
No. 1 has now come up on appeal to thi's Court.

M. Ayyangar appearing in support of the appeal has not
pressed before us the contention that was raised on behalf
of his client in the Courts below, that as the two  brothers
took the property as joint tenants and not as tenants in
conmon, the interest of Siddalingana passed on his death to
his brother, the defendant No. 1, and not to Naganha. We
must take it therefore that after the death of Siddalingana,
Nagana becane a co-owner of the disputed property with his

m nor son Chenabasavana. As the plaintiff purports to
derive his title from Nagana, he can be said to have
established his title as a co-owner wth defendant No. | and

this being the position, the presunption of Iaw would be
that the possession of one co-owner was on behalf of the
ot her also unless actual ouster was proved. ~To defeat the
clains of the plaintiff therefore it 1is incunbent upon
defendant No. | to prove that he held the property adversely
to his co-owner -for the statutory period. ~The peculiarity
of the present cage is that here the joint owners of the
property were the father and his infant son; of  whom the
father hinmself was the guardian and th e infant. could. not
act in | aw except through the guardi an

It is conceded on behalf of the appellant that the nere fact
that the father did not participate in the profits of the
property which was left to the managenent of Paranrna on
behal f of the infant could not by itself nmake the possession
of the son adverse to his father. But the acts and conduct
of the father in connection with the | ease deed of 1926 and
the subsequent granting of receipts in terns t her eof
undoubt edl y point to sonething nore than nere non-
participation in the enjoynent of profits of the property on
absence of objection to the exclusive enjoynent there of by
Paramma on behal f of the infant, In granting the
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| ease on behalf of the infant the father definitely asserted
the exclusive title of his son to the property and by
i mplication denied his own rights as a co-owner thereto. In
law the possession of the |lessee is the possession of the
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| essor and consequently ever since 1926 when Paramma began
to possess the property as a lessee in ternms of the ease
deed, her possession in |law was the possession of the infant
al one to the exclusion of Nagana, the father. The fact that

Nagana consented to such exclusion is inmaterial. There can
be in law, under certain circunstances, adverse possession
with the consent of the true owner. A common illustration

of this rule is furnished 'by the class of cases where the
| egal owner of a property transfers the sanme to another
without the requisite legal fornmalities and though the
transferee does not acquire a legal titleto it by the
transfer, yet if he gets possession of the property though
with the consent of the transferor that possession becones
adverse to the owner and if continued for the statutory
period creates a title in him W are not satisfied fromthe
materials in this ~case that Nagana was ignorant of his
rights as heir of his deceased son when he executed the
| ease /in the year 1926., But even if he was, as the
excl usive possession of the infant was exercised with the
full knowl edge and consent” of the father who openly
acknow edged the title of his son, such possession could not
but be adverse to the father. The |earned Judges of the
H gh Court seemto be of the opinion that the possession of
the m nor could be regarded as adverse fromthe date of the
execution of the lease, as the father by being a party to
the said docunment, did exhibit an aninus to possess the
conmon property on behalf of the mnor  alone to the
exclusion of hinmself. But according to the learned Judges
this anims ceased as soon as Nagana executed the nortgage
deed in 1935, asserting his right as, joint owner of the
property in dispute and the adverse possession-of  the son
forthwith cane to an end. Wth this view we are unable to
agr ee.

Once it is held that the, possession of a co-sharer has
become adverse to the other co-sharer as a result of ouster,
the mere assertion of his joint title by the
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di spossessed co-sharer would not interrupt the running of
adver se possession. He nmust actually and effectively  break
up the exclusive possession of his co-sharer by re-entry
upon the property or by resum ng possession in such nanner
as it was possible to do. It may al so check the running of
time if the co-sharer who is in exclusive possession
acknow edges the title of his coowner or discontinues his
excl usive possession of the property. On the materials on
the record, none of these things seens to have been proved
in the present case. Resunption of physical possession or
re-entry upon the property was absolutely out of the
guestion, as the property was in the possession of a lessee.
The |lease, it should be noted, was executed in 1926 and we
have two rent receipts of the years 1927 and 1932
respectively by v which Nagana acknow edged recei pt of rents
on behalf of his infant son in ternms of the | ease deed. The
rent suit in 1934 was al so brought by himin his capacity as
guardi an of defendant No. 1 and the docunent Exhibit D3 by
which the decree in that suit was discharged and a receipt
was given in advance for all the subsequent rents point
definitely to the conclusion that the entire rent for the
whole period of 12 years was paid to and was accepted on
behal f of Chenabasavana and Nagana neither received any por-
tion of it nor laid any claimto the sane. During the whole
period of the |ease and up to the present day the mnor is
admttedly in possession of the property and no act or
conduct on his part has been proved either within the period
of limtation or even after that which mght be regarded as
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an acknow edgnent of the title of his father as co-owner.
In our opinion the fact that the father who had allowed
hinsel f to be di spossessed by his son exhibited later on his
animus to treat the property as the joint property of
hinself and his son cannot arrest the running of adverse
possession in favour of the son. A mere mental act on the
part of the person di spossessed unacconpani ed by any change
of possession cannot affect the continuity of adverse
possessi on of the deseizor

The view taken by the High Court probably rests on the
supposition that as, it was the father, who, acting
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on behalf of his son, asserted the exclusive title of the-
son to the property in denial of his own rights, it was open
to the father again if he so chose to resile from that
position and make a fresh declaration that property was not
the sole property of the son but belonged to him as well;
and this subsequent act would annul the consequences of his
previous ~‘act.  This reasoni ng does not appear to us to be
sound. The father’'s acts in-connection with the | ease were
entirely in his capacity as guardian-of his son. |In the eye
of the law they were the acts of the son, but the creation
of the nortage in 1935 was not the act of the father on
behal f of his son, it was the personal act of the father
hi msel f qua co-proprietor of the son and the interest of one
bei ng adverse to the other such acts could not be held to be

acts of the son performed through the father. It is
extremely doubtful ‘whether qua guardian the father could
make such declaration at all. _Any change of intention on

the part of the guardian can be brought hone to the mnor
through the guardian alone and the m nor can react to it
again only through the guardian. It nay be proper in such
cases for the father to renounce his guardianship before he
could assert any right of his own-against his ward; but it
is not necessary for us to go into that question, 'as the
nortgage in this case was made by the father no | t as
guardian of the mnor at all. It was no nore than a
declaration, by a person who was dispossessed by  his co-
sharer, of his joint title to the property and as has been
already pointed out, as it did not involve any change of
possession it did not affect the adverse possession of the

desei zor. In our opinion therefore the view taken by the
| earned Judges of the High Court is not proper and cannot be
sust ai ned. The result is that the appeal is allowed; the

,judgment and decree of the H gh Court are set  aside and
those of the District Judge restored. The  appellant will
have his costs in all the Courts.

Appeal al | owed.
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