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ACT:

Admi ni stration of Evacuee Property Act (31 of 1950) ss. 27
and 58(3)-Order passed by Deputy Custodi an -under repeal ed
Ordi nance Jurisdiction of Custodian-General  to revise-
Procedure to be folllowed in disposal of revision.

HEADNOTE

Under s. 6 of Ordinance 12 of 1949, the Deputy Custodian of
Evacuee notified certain property to be evacuee property in
Cct ober 1949. No claimwas preferred by any one in pursuance
of the notification and the Central Governnment acquired the
property under the Displaced Persons (Conpensation and
Rehabilitation) Act, 1954 and put it up for sale by 'Public
auction in 1957. The predecessor in title of the appellants
purchased the property. 1In 1961, the State of Uttar Pradesh
applied wunder s. 27 of the-Admnistration of Evacuee
Property Act, 1950, invoking the revisional jurisdiction of
the Custodian-Ceneral, claimng that the property bel onged
to the State and not to the evacuee and that therefore, the
Deputy Custodian had no power to declare it as  evacuee
property. The Custodi an General upheld the plea of the
State.

In appeal to this Court, the jurisdiction of the  Custodi an-
CGeneral to entertan the petition was questioned.

HELD : (1) The Custodi an-Ceneral had the power to “entertain
the revision application filed. by the State.

By Odinance 27 of 1949, which repealed Odinance 12 of
1949, a Proceeding conmenced or anything done or action
taken under the earlier Odinance was to be deened a
proceedi ng conmenced, thing done and action taken under the
later Ordinance, as if it were in force on the date on which
the proceeding was comrenced, thing was done or action was
taken. Sec. 58(3) of the Administration of Evacuee Property
Act, which repealed Odinance 27 of 1949, contained a
sim lar deem ng provision that anything done or action taken
in exercise of the power conferred under Ordi nance 27 of
1949 is to be deemed to have been done or taken in exercise
of the power conferred by or under the Act, as if the Act
were in force on the day on which such thing was done or
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action was taken. By this chain of fictions, things done
and actions taken wunder Odinance 12 of 1949 are to be
deened to have been done or taken in exercise of the powers
conferred under the Act, as if the Act were in force on the
day on which such thing was done or action was taken. [164

B- E|
By the first part of s. 58(3) of the Act, the previous
operation of repealed status services the repeal. Ther eby

matters and transactions past and closed remain operative.
But the saving of the previous operation of the repeal ed | aw
is not be read, as saving the future operation of the
previous |aw. The previous |aw stands repealed and it has
not for the future the practical operation as is prescribed
by s. 6 of the General

Cl auses Act, 1897. The rule contained in s. of the Genera

Clauses Act applies only if a different intention does not
appear and by enacting

159
S. 58(3) of the Adm nistration of Evacuee Property Act
Parliament ~has expressed a different intention. Under s.

58(3), all things done and actions taken under the repealed
statute are deened to be done or taken in exercise of the
powers conferred by or under the repealing Act, as if that
Act were in force on the day on which the thing was done or
action was taken. [168 C, 167 H, 168 B]

The order nade by the Deputy Custodi an was declared final by
s. 30(6) of Ordinance 12 of 1949. |If fictionally the order
is deened to have been passed under the Admnistration of
Evacuee Property Act, as if the Act were in operation in
Cctober, 1949, it is difficult to escape the conclusion that
the order would be subject to the appellate and revisiona
jurisdiction of the authorities who have the appellate or
revi sional power by virtue of the ~provisions conferring
those powers and which nust al so be deened to have been in
force on the date when the inpugned order was passed. The
use of the expression "subject thereto” in s. 58(3) cannot
attribute to the previous operation of the repealed statute
an overriding effect so as to deprive the authorities
constituted wunder the repealing Act of their power to
entertain appeals or revision applications, which they
possess by the express enactnent. [169 A-C, 168 F]

Indira Sohanlal v. Custodian of Evacuee Property, [1955] 2
S.C.R 1117 and Dafidar N ranjan Singh v. Custodian Evacuee
Property, [1962] 1 S.C. R 214, expl ained.

(ii) The procedure followed by the Custodi an-General was
however open to grave objection, because, he relied upon
copies of documents on which the title of the State was
founded w thout giving an opportunity to the appellants to
| ead evidence in rejoinder, and therefore the order of  the
Cust odi an- General should be set aside and the mat t er
remanded to himfor fresh di sposal according to |law. [170 F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 659 of 1964.
Appeal by special |eave fromthe judgnment and order, dated
the September 11, 1962 of the Custodian General of Evacuee
Property, Department of Rehabilitation, Mnistry of Wrks
Housi ng and Supply, New Del hi in Revision Petition No. 1209-
R UP/1961.

Copal Singh, for the appellants.

S. T. Desai and O. P. Rana, for respondent No. 1.

N. S. Dindra, K S. Chawma and R N Sachthey, for
respondents Nos. 2, 3 and 4.
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The Judgrment of the Court was delivered by
Shah, J. House No. 11, Kaiserbagh at Lucknow, was since 1918
in the occupation of one Chowdhry Akbar Hussain. After the
partition of India, Chowdhry Akbar Hussain migrated to
Paki st an. By order dated Cctober 12, 1949 the Deputy
Cust odi an of Evacuee Property, Lucknow, in exercise of power
"under s. 6
160
of the U P. Admi nistration of Evacuee Property Odinance 1
of 1949 as continued in force by Central O dinances 12 and
20 of 1949" declared No. 11, Kaiserbagh as "evacuee
property". No claim was preferred by any person in
pursuance of this notification, and nanagenent of the
property continued with the Custodi an of Evacuee Property.
Acting under s. 12 of the Displaced Persons (Conpensation
and Rehabilitation) Act 44 of 1954, the Central CGovernnent
by a notificationdated May 27, 1955 acquired the property
for the Central pool constituted under that Act. On June 7,
1957 the property was put up for sale by public auction and
was purchased by one Ram Chand Kohli.
On  Septenber 27, 1961 the State of "Uttar Pradesh applied
under s. 27 of the Admi nistration of Evacuee Property Act 31
of 1950 invoking the revisional jurisdiction of t he
Cust odi an- General agai nst the order of the Deputy Custodi an
notifying the property as evacuee property. The State of
Utar Pradesh clained that the property belonged to the
State and Chowdhry Akbar Hussain had no proprietary interest
in the property and accordingly the Deputy Custodian had no
power to declare it "evacuee property". It was subnitted
that the State of Utar Pradesh was not aware of the
notification declaring the property to be evacuee property,
nor of the subsequent proceedings and of the sale to Ram
Chand Kohl i . The appel | ant s who are t he | ega
representatives of Ram Chand Kohl i~ contended, inter ' alia,
that the petition was bel ated, and that in any event the
property being of the ownership of Chowdhry Akbar Hussain it
was |lawfully declared evacuee property. The Cust odi an-
Genral upheld the plea of the State of Utar Pradesh, and
set aside the order of the Deputy Custodian. Wth specia
| eave, the heirs and |egal representatives -of Ram Chand
Kohli have appealed to this Court.
W propose in this appeal only to deal with the plea of the
appel l ants that the Custodi an-CGeneral had no jurisdiction to
entertain the petition filed by the State of Uttar ~ Pradesh.
If the appellants fail to establish that plea, the case nust
be remanded to the Custodi an-General for retrial, because we
are of the viewthat the trial of the petit-ionis vitiated
by gross irregularities and breach of the rules of natura
justice.
Section 27 of the Adm nistrati on of Evacuee Property Act 31
of 1950 authorises the Custodi an-CGeneral at any tine, either
on his own nmotion or on application nade to him in that
behal f, to call for the record of any proceeding in which
any Custodian has passed an order for the purpose  of
satisfying hinmself as to

161
the legality or propriety of any such order, and to pass
such order in relation thereto as he thinks fit. Section 27
does not prescribe any Iimt of time within which the power
in revision may be exercised. The Custodian-CGeneral nmay
call for the record of any proceedings of a subordinate
officer at any tine, and pass such order in relation thereto
as nmay be called for to do justice to the parties affected
by the proceeding. The powers of the Custodian-CGeneral are
unquestionably judicial and normally he may not be justified
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in entertaining a petitionin revision which has been
instituted after great delay, especially when titles of
persons other than those directly concerned in the order
sought to be revised, have intervened. There was in this
case great delay in lodging the petition by the State of
Uttar Pradesh invoking the jurisdiction of the Custodian-
General. Notice of the order made on Cctober 12, 1949, was
issued and thereafter also there were several proceedings
before the Custodian and the Settlenent Conmissioner in
regard to the property. The authorities of the State appear
to have betrayed gross negligence in protecting the public
interest, if their case about the title of the State be
true. But the Custodi an-General appears to have been of the
view that in exercise of jurisdiction conferred by statute
the petition should be entertained and power under the Act
be exercised. Whether ina given case, the Custodian-
CGeneral may entertain a petition against an order passed by
a subordinate —authority, notw thstanding gross delay in
instituting the proceeding 'is. a matter within his
di scretion. W do not think that in exercise of the
appel l ate jurisdiction of this Court under Art. 136 of the
Constitution, we would be justified in interfering with the
order of the Custodian-General in a matter which is
essentially wthin~ his  conpetence and relates to the
exercise of his discretion, however nuch-we may disagree
with him

The question which then nust be considered is whether the
Cust odi an- General ‘had the power to entertain ‘the petition
under s. 27 of the Administration of Evacuee Property Act 31
of 1950, challenging the order passed by the Deput y
Custodian on Cctober 12, 1949. It may at once be  observed
that the reference in the notification issued by the Deputy
Custodian to U P. Odinance 1 of 1949 has been 'made on
account of sone inadvertence. The notification was issued
after the U P. Odinance expired and when Central O dinance
12 of 1949 was applied to the United Provinces by O dinance
20 of 1949. The U. P. Odinance 1 of 1949 was pronul gated by
the Governor of the United Provinces on June  22,1949.
Shortly before the pronul gation of that Ordinance, the

162

" Governor-Ceneral had in exercise of the powers conferred by
S. 42 of the Government of India Act 1935 issued Centra

Ordinance 12 of 1949 called "The Adm nistration of Evacuee
Property (Chief Conm ssioners’ Provinces) Odinance, 1949"

This O dinance was applicable in the first-instance to the
Chi ef Commi ssi oner Provinces of Aj mer-Merwara and Del hi and
it would be -extended to any other Province by notification
issued by the Central CGovernnent. The CGovernor-Genera

i ssued on August 23, 1949 Ordinance 20 of 1949, by S 4
wher eof Ordinance 12 of 1949 was applied to the Provinces of
Madras and the United Provinces. By S. 6 of Odinance 12 of
1949 the Deputy Custodian -was authorised to notify evacuee
properties which had vested in himunder s. 5 of the
Or di nance. A person claimng any right to or interest in
any property notified under s. 6 could prefer a claimwthin
30 days, or such extended tinme as the Deputy Custodian
al lowed, that the property is not evacuee property or that
his interest in the property is not affected by the
provisions of the Odinance. The Deputy Custodian was
thereupon required to hold an inquiry in the prescribed
manner, and after taking such -evidence as may be produced,
to pass an appropriate order. An order passed by a Deputy
Custodian on inquiry in the prescribed manner was appeal abl e
to the Custodian at the instance of a party aggrieved
thereby: S. 30 (1). The Custodian had also the power to
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call for the record of any proceedi ng which was pending or
had been di sposed of, by an officer subordinate to him for
the purpose of satisfying hinself as to the legality or
propriety of the order passed therein, and to pass such
order in relation thereto as he deened fit. By sub-s. (6)
of S. 30, subject to the provisions of sub-ss. (1) to (5) of
s. 30, any order passed by the Custodi an, Deputy Custodian
Addi tional Custodian, Assistant Custodian or Authorised
Deputy Custodian was declared final and not liable to be
called in question in any court by way of appeal or revision
or in any original suit, application or execution
pr oceedi ng.

On Cctober 18, 1949 the Governor-Ceneral issued Odinance 27
of 1949 called "The Adm nistrati on of Evacuee Property Odi -
nance, 1949". Under that Ordinance the Custodian could
under S. 7, after notice to the persons interested and after
hol ding such 'inquiry into the matter as the circunstances
of the case permtted, pass an order declaring any property
to be evacuee property, and on such declaration the property
vested in the Custodian. By S. 24, any person aggrieved by
an order - _made, anpbngst other sections, under s. 7, could
prefer an appeal to the authority specified in the section
Section 27 invested the Custodi an-CGeneral wth

163

power at any time/'to call for the record of any proceeding
in which any custodi;an had passed an order in appeal under
the provisions of Ch. V for the purpose- of satisfying
hinself as to the legality or propriety of any such order
and to pass such order in relation thereto as  he thought
fit, and every order_ nmade by the Cust odi an- Gener al
Custodi an, Additional Custodian or Assistant Custodian was
by S. 28 declared final and not liable to be called in
guestion in any court by way of appeal or revision or in any
original suit, application or execution proceeding. ' By sub-
S. (1) of S. 55 Ordinance 12 of 1949 was repealed, and by
sub-s. (3) it was provided that notw thstanding the repea
of Odinance 12 of 1949 or of any corresponding | aw,
anything done or any action taken in the exercise of any
power conferred by that O dinance or |aw shall be deened to
have been done or taken in the exercise of the powers
conferred by Ordinance 27 of 1949, and any penalty incurred
or proceedi ng cormmenced under that Ordinance or |aw shall be
deened to be a penalty incurred or proceeding comenced
under Ordinance 27 of 1949 as if Ordinance 27 of 1949 were
in force on the day on which such thing was done, _action
taken, penalty incurred or proceeding conmenced. This Odi-
nance 27 of 1949 was repealed by the Admnistration of
Evacuee Property Act 31 of 1950. The schene of this Act was
identical with the schene of the Adm nistration of Evacuee
Property Ordinance 27 of 1949. Section 7 conferred / power
upon the Custodian to notify any property, after holding an
inquiry, to be evacuee property. Any person aggrieved by an
order under S. 7, could under S. 24 prefer an appeal to the
specified authority. By S. 27 revisional jurisdiction was
conferred upon the Custodian-CGeneral in terns simlar to S
27 of Ordinance 27 of 1949, and by S. 28 every order made by
the Custodi an-General, Custodian, Additional Cust odi an
Aut hori sed Deputy Custodi an, Deputy Custodian or Assistant
Custodi an was, save as otherw se expressly provided in Ch.
V, declared final and not liable to be called in question in
any court by way of appeal or revision or in any origina
suit, application or execution proceeding. By sub-s. (1) of
S. 58, the Administration of Evacuee Property O di nance 27
of 1949 was repealed. Sub-section (3) of S. 58 read as
foll ows:
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Evacuee Property Ordinance, 1949 or the
Hyderabad Adninistration of Evacuee Property
Regul ation or of any corresponding |aw shal
not affect the previous operation of that
Ordi nance, Regulation or corresponding |aw,
and subject thereto, anything done or any
action taken in the exercise of any power
conferred by or under that
164
Ordi nance, Regulation or corresponding | aw,
shal | be deened to have been done or taken in
the exercise of the powers conferred by or
under this Act as if this Act were in force on
the day on which such thing was done or action
was taken:™
By Odinance 27 of 1949 a proceedi ng cormenced under O di-
nance 12 of 1949 or anything done or action taken in the
exerci se of the powers conferred under that O dinance was to
be deened a proceeding commenced, thing done and action
taken under the former Ordinance as if that O dinance were
in force on the date on which the proceeding was conmenced,
thing was done or action was taken. Section 58(3) of Act 31
of 1950 contained a simlar deem ng provision that an thing
done or action taken in exercise of the power conferred
under Ordi nance 27 /of 1949 is to be deened to have been done
or taken in exercise of the power conferred by or under Act
31 of 1950, as if the Act were in force on the day on which
such thing was done or action was taken.
By this chain of fictions, things done and actions taken
under Ordinance 12 of 1949 are to be deened to have been
done or taken in exercise of-the powers conferred under Act
31 of 1950, as if that Act were in force on the day on which
such thing was done or action taken. The order passed by
the Deputy Custodian under S. 6 of Odinance 12 of 1949 was,
therefore, for the purpose of thi's proceeding, to be deened
an order made in exercise of the power conferred by Act 31
of 1950 as if that Act were in force on the day on which the
order was passed.
But it was urged by counsel for the appellants that this
chain of fictions did not assist the State of Uttar Pradesh,
because by each of the successive statutes the operation of
the. fiction was subject to the finality of the orders made
under the earlier Ordinance. It was clained that the repea
of Ordinance 12 of 1949 by O di nance 27 of 1949 ~did not
affect the previous operation of the repealed  Odinance,
including the finality of orders nmade under that Ordinance
and by s. 55(3) of Ordinance 27 of 1949 the finality of the
order of the Deputy Custodian under sub-s. (6) of s. 30 of
Ordi nance 12 of 1949 was preserved. Simlarly under Act 31
of 1950 things done or actions taken under O di nance 27 of
1949 were to be deened to have done or taken under “‘the Act,
but thereby finality of orders declared by s. 28 'of the
O di nance was not trenched upon. It was submitted, that by
s. 58 (3 ) in a technical sense things done and actions
taken or deened to be done or taken under O dinance 27  of
1949 were to be deenmed to have been done or taken under Act
31 of 1950, but finality of
165
the orders declared by s. 30(6) of Odinance 12 of 1949 was
not affected, and the orders of the Deputy Custodian could
not be set aside by the Custodi an-General in exercise of the
power under s. 27 of Act 31 of 1950. |In support of this
contention reliance was placed upon certain dicta in two
decisions of this Court : Indira Sohanlal v. Custodian of
Evacuee Property, Delhi & Others(1l) and Dafadar Niranjan
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Singh and Another v. Custodian, Evacuee Property (Pb.) and

Anot her (2). In our view no support is to be derived from
t hose cases for the claim made by counsel for t he
appel l ants. In Indira Sohanl ars case(3) an application to

sanction an exchange nade under s. 5-A of the East Punjab
Evacuees’ (Administration of, Property) Act, 1947, as
amended in 1948, was decided on March 30, 1952 by the
Addi tional Custodian after Act 31 of 1950 was brought into
force. Exerci si ng power under s. 27 of Act 31 of 1950 the
Cust odi an- General set aside the order of confirmtion and
remanded the case to be reconsidered by the Custodian. In
appeal to this Court against that order, it was submtted
that the order of the Additional Custodian was not open to
revi sion by the Custodi an-General, because the appellant had
a vested right to have the application for confirmation
determ ned under s.- 5-A of the East Punjab Evacuees’
(Adm nistration of Property) Act, and finality under s. 5-B
attached to such determ nation, repeal and reenactment of
those provisions notwithstanding.  This Court held that the
applicati'on for confirmation of exchange was pending on the
date on which Act 31 of 1950 came into force and had to be
dealt wth and disposed of under that Act; the order of
confirmation passed in 1952 was therefore subject to the
revi sional jurisdiction of the Custodi an-General under s. 27
of the Act. That decision can have no application to this
case. But counsel relied upon certain observations nmade by
Jagannadhadas, J., at p. 1136
"Wt hout attenpting to be meti cul ously
accurate, it may be stated in general terns,
that the scheme -underlying “section 58( 3)
appears to be that every matter to which the
new Act applies has to betreated as  arising
and to be dealt with, under the new | aw except
i nsofar as certain consequences have | al ready
ensued or acts have ‘been completed prior
thereto, to which it is the old law that will
apply."
These observations, in our judgnent, |lend no support to the
contention that the finality declared under s. 30 of the
Ordinance 1 of 1949 in respect of 'the orders passed or
proceedi ngs taken
(1) [1955] 2 S.C R 11 17.
(2) [1962] 1 S.C R 214.
166
remai ns attached to the order of the Deputy Custodian so as
to prevent the Custodi an-CGeneral from exercising his power
under s. 27 of Act 31 of 1950.
In Dafadar N ranjan Singh’s case(l), the Custodian of
Evacuee Property, Patiala, had taken possession of/ two
houses acting under the Patiala Evacuee (Adm nistration of
Property) Ordinance of Samvat 2004. On a claimnmade by the
appel l ant that the houses belonged to him the Custodian by
hi s order dated June 6, 1949 released t he houses.
Thereafter several O dinances relating to evacuee property
were passed one after another, the succeeding Odinance
repeal i ng the previous one and creating, except in the case
of repeal of Odinance 9 of Sanvat 2004, a chain of fictions
by which certain provisions of the repealed Ordinance were
deenmed to continue under the repealing Odinance. The |ast
Ordinance was replaced by the Administration of Evacuee
Property Act 31 of 1950. The Custodi an-General exercising
powers under S. 27 of that Act set aside the order of the
Custodian which released the property in favour of the
appel | ant . I n appeal against the order of the Custodian-
CGeneral, it was held that the order dated June 6, 1949
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passed by the Custodi an under Ordi nance 9 of Sanvat 2004
could not be deened to be an order passed under Act 31 of
1950 as the chain of fictions was broken, when O di nance 13
of Samvat 2006 repealing the previous O dinance 9 of Sanvat
2004 was issued, and there was no scope for the exercise of
hi s power by the Custodi an-CGeneral under S. 27 of Act 31 of
1950. The Court then proceeded to interpret S. 58(3) of Act
31 of 1951 on the assunption that the order of the Custodian
dated June 6, 1949, by a chain of fictions was to be deened
an order made by the Custodian in exercise of the powers
conferred on "himby Act 31 of 1950, and observed:
"Sub-section (3) of S. 58 isin tw parts.
The first part says that the repeal by the Act
of the said Odinance shall not affect the
previ ous operation of the said Ordinance ; and
the second part says that anything done or any
action taken in the exercise of any power con-
ferred by or under that Ordinance shall be
deened to have been done or taken in the
exercise of the powers conferred by or under
this Act asif this Act were in force on the
day on which such thing was done or action

t aken. The ~second part is expressly made
subject to the first part.  If a case falls
under the first part, the second part does not
apply to it. In the present case under the
(1) [1962] 1 S.C. R 214.
167

previ ous operation-of the O dinance the order
of the Custodi an had becone final. If so, the

fiction introduced in the second part could
only operate on that order subject to the
finality it had acquired under t hat
Or di nance. "
In our view, the decision of the Court on the principa
ground that the chain of fictions was broken, and the
i mpugned order was not one which was to be deened 'to have
been nmade under Act 31 of 1950, rendered consideration of
al |l other questions unnecessary. |f by the observations set
out, it was intended to, lay down that the legal fiction
introduced by s. 58(3) of Act 31 of 1950 by which anything
done or action taken in exercise of the powers conferred by
the earlier Odinance was to be deened to have been done or
taken in exercise of the powers by or under the Act~ applies
only if under the earlier Odinance anything. done or action
taken had not becone final by virtue of the provisions of
that Ordinance, we are unable, with respect, to accept that
interpretation. By the first part of S. 58(3) repeal of the
statutes nentioned therein did not operate to vacate things
done or actions taken under those statutes. This provision
appears to, have been enacted with a view to avoid the
possible application of the rule of interpretation that
where a statute expires or is. repealed, in the absence of a
provision to the contrary, it is regarded as having never
existed except as to matters and transactions past -and
cl osed: see Surtees v. Ellison(1l). This rule was altered by
an omibus provision in the General auses Act, 1897,
relating to the effect of repeal of statutes by any Centra
Act or Regulation. By s. 6 of the General C auses Act, it
is provided, insofar as it is material, that any Central Act
or Regulation nade after the commencenent of the GCenera
Clauses Act repeals any enactnment, the repeal shall not
af fect the previous operation of’ any enactnent so repeal ed
or anything duly done or suffered thereunder, or affect any
right, privilege, obligation or liability acquired, accrued
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or incurred under any enactnent so repeal ed, or affect any
i nvestigation |egal proceeding or renmedy in respect of any
such right, privilege, obligation, Iliability, penal ty,
forfeiture or punishnment as aforesaid; and any such
i nvestigation | egal proceeding or renedy may be instituted,
continued or enforced, any such penalty, forfeiture or
puni shrent may be inmposed, as if the Repealing Act or
Regul ati on had not been passed. But the rule contained in
S. 6 applies only if a different intention does not appear
and by enacting S. 58(3) the Parliament has expressed a
different intention, for whereas the General  auses Act
keeps alive the previous operation of the enact ment
repeal ed, ’and things.

(1) (1829) 9 B. & C. 752

168

done and duly suffered, the rights, privileges, obligations
or liabilities acquired or incurred, and authorises the
i nvestigation, legal proceeding and renedies in respect of
rights, privileges, obligations, Iliabilities, penalties,
forfeiture ~and punishrment, ~as if the repealing Act or
Regul ati on_ had not been passed,”S. 58(3) of Act 31 of 1950
directs that things done or actions taken in exercise of the
power conferred by the repeal ed statutes shall be deenmed to
be done or taken under the repealing Act as if that latter
Act were in force/on the day on which such thing was done,
or action was taken.” The rule so enunci ated nakes a clear
departure fromthe rule enunciated in s. 6 of the GCenera
Clauses Act, 1897. By the first part of s. 58(3) which is
in ternms negative, the previous operation of the repealed
statutes survives the repeal. Ther eby matters and
transactions past and closed remain operative : so does the
previ ous operation of the repeal ed statute. But as ' pointed
out by this Court in Indira Sohanlal's case(l) at p. 1133,
the saying of the previous operation of the repealed law is
not to be read, as saving the future operation of the
previous law. The previous | aw stands repealed, and it has
not for the future the partial operation as is prescribed by
S. 6 of the General C auses Act. Al  things ‘done and
actions taken under the repeal ed statute are deened 'to be
done or taken in exercise of the powers conferred by or
under the repealing Act, as if that Act were in force on the
day on which that thing was done or action was taken. It
was clearly the intention of the Parlianent that matters and
transactions past and closed were not to be deened vacated
by the repeal of the statute under which they -were ~done.
The previous operation of the statute repealed was also
affirmed expressly but things done or actions taken wunder
the repealed statute are to be deened by fiction to  have
been done or taken under the repealing Act. The use of the
expression subject thereto" in the comencenent of the
positive part of s. 58(3) cannot attribute to the  previous
operation of the repeal ed statute an overriding effect' so as
to deprive the authorities constituted under the repealing
Act of their power to entertain appeals or revi sion
applications, which they possess by the express enactnent
that the acts done or actions taken are deemed to have been
done under the statute. To attribute to the positive part
of s. 58 (3) the meaning contended for by the appellants
would result in denying to the repealing statute the ful
effect of the fiction introduced by the Parlianent that is,
acts done or actions taken since the repealing Act would be
subject to the appellate jurisdiction of the authority
havi ng power under the Act, but not the acts deened to be
done or actions deened to be taken. There is no warrant

(1) [21955] 2 S.C R 1117.
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for attributing to the fiction this qualified operation

The Legi sl ature has not expressed such a reservation in the
application of the fiction, and none can be inplied. The
order nade by the Deputy Custodian was declared final by
sub-s. (6) of s. 30 of Ordinance 12 of 1949, but the
finality was subject to the provisions of sub-ss. (1) to (5)
of S. 30. |If, fictionally, the order is to be deened. to
have been passed under Act 31 of 1950 as if the Act were in
operation -on Cctober 12, 1949, it is difficult to escape
the conclusion that the order would be subject to the
appel | ate and revisional jurisdiction of the authorities who
have the appellate or revisional power by virtue of the
provi sions conferring those powers and which nust also be
deened to have been inforce at the date when the inpugned
order was passed.

In the present case, it is said on behalf of the State of
Utar Pradesh, that they were not aware of any proceeding
taken with regard to No. 11, Kaiserbagh, by the Deputy
Cust odi an _of Evacuee Property and therefore they could raise
no obj ection. The order-notifying the property was nmade
under the Central Ordinance 12 of 1949. |If the notification
be deemed an order w thin the meaning of s. 30(6), the order
havi ng been decl ared fictionally made under Act 31 of 1950,
remai ned subject /to the revisional jurisdiction of the
Cust odi an. If any other viewis taken,  sone startling
results may follow : for instance, if under an order passed
by the Custodian or action taken by him the rights of a
person are infringed, and before he files an appeal or the
revising authority is nmoved, the Ordinance or the Act is
repealed and is substituted by a new Act or Ordinance, the
person aggrieved would, if the view contended for by the

appel lants were to prevail, have no renedy at all,  because
the finality of orders declared by the repealed statute
woul d operate. It may be noted that under s. 27 of Act 31

of 1950 which invests the Custodian-CGeneral with powers of
revision, an Explanation is incorporated by Act 1 /of 1960
that the power conferred on the Custodi an-General ‘under s.
27 may be exercised by himin relation to any property,
notw t hstandi ng that such property has been acquired under
S. 12 of the Displaced Per sons (Conpensati on and
Rehabilitation) Act, 1954. This also indicates that even if
the evacuee property has been acquired under s. 12 of ‘Act 44
of 1954, it is still open to the Custodian-General in
appropriate Cases to exercise his power in revision. W are
therefore of the view that the Custodi an-General ~had the
power to entertain the revision application filed by the
State of Uttar Pradesh.

On the nerits of the order, not much need be said. The pro-

cedure followed by the Custodian-Ceneral 1is in gr oss
vi ol ation of
170

the rules of natural justice. As we have already observed,
acting under the powers conferred upon him by S. 6  of
Ordi nance 12 of 1949, the Deputy Custodi an had notified No.
11, Kaiserbagh, as evacuee property. What the evidence
before the Deputy Custodian in that behalf was, has not been
di scl osed. Nearly twelve years after that order was passed,
the State of Utar Pradesh noved the Custodian-CGeneral in
revision. The petition invoking the revisional jurisdiction
was conpetent, but the Custodi an-General was not justified
in acting upon evidence which was sought to be brought on
the record for the first time before himw thout affording
to the persons affected thereby an opportunity of neeting
that evidence. It appears that in the petition filed by the
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State of Uttar Pradesh nany new facts which were not on the
record were set out. The Cust odi an- Gener al has in
appropriate cases the power to adnit additional evidence and
to consider the sane: Rule 31(9) of the Administration of
Evacuee Property Central Rules, 1950. But no party has a
right to tender additional evidence in appeal or before a
revising authority: it is for the revising authority to
deci de whether having regard to all the circunmstances and in
the interest of justice, additional evidence tendered by a
party should be admitted. It 1is wunfortunate that the
Cust odi an- General did not record a formal order admitting
addi tional evidence tendered by the State of Uttar Pradesh
with its petition. But we would not be justified in the
circunstances of this case in assum ng that the Custodian-
General was oblivious of the nature and extent of his powers
and restrictions thereon.

The procedure fol lowed by the Custodi an-Ceneral is however
open to grave objection, because he did not even give an
opportunity to the l'egal representatives of Ram Chand Kohl
to | ead evidence in rejoinder to the evidence relied upon by
the State. I't appears that only copies of docunents on
which the title of the Stateof Utar Pradesh was founded
were filled in the proceeding before the Custodian-Ceneral
The revision petition was heard by the Custodi an-General on
August 4, 1962, and thereafter the proceeding st ood
adjourned till August 14, 1962 for further hearing. On
August 6, 1962, counsel for the appellants served a notice
upon counsel for the State of Utar Pradesh calling upon him
to give inspection of the docunents referred to in the
notice. No inspection was given, and the hearing took place
on August 14, 1962. It istrue that counsel  for the
appel l ants did attenpt to neet the case sought to be raised
by the State of Uttar Pradesh on the nmerits, and submtted
that the property in dispute was owned by Chowdhry '\ Akbar
Hussai n. That, however, would not justify the procedure
foll owed by the Custodi an-CGeneral, nor would it lead to
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the inference that the appellants had, in the circunstances
of this case, waived the irregularity in the trial. /It is
common round before us that at no stage, originals of a
| arge nunber of docunents, on which reliance was placed by
the State of Utar Pradesh, and on which the Custodi an-
General founded his conclusion, were produced before the
Cust odi an- General . The Custodi an- General does not appear to
have even told the appellants that he had adm tted copies of
those docunments on the record. Nor did he give to the
appel l ants an opportunity to neet the case whichthe State
of Uttar Pradesh sought to nmake out. In our viewthe  pro-
ceedi ngs of the Cust odi an- Gener al wer e o) whol |'y
i nconsistent wth the procedure which nay be followed in a
judicial trial, that his order nust be set aside -and the
pr oceedi ngs remanded to the Custodian-General wth a
direction that he do call upon the State of Uttar Pradesh to
formally tender in evidence such of the docunents on which
they rely, and that he do give an opportunity to the
appel lants in this appeal to tender such evidence as they
desire to tender in support of their case. Thereafter the

Cust odi an- General -shall hear both the parties on the
evi dence properly brought on the record.

The appeal is allowed and the case is remanded to the
Cust odi an- General for disposal according to |aw The
appel lants will be entitled to their costs in this Court.

Appeal al | owed.
LI Sup.C. 1./66-12
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