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S.B. SINHA, J.
1. Leave granted.

2. This appeal is directed against judgment and order dated 28.10.2003
passed by the Gauhati H gh Court in C R P. No. 69 of 2003 whereby and
wher eunder the appeal preferred by the appellant herein was di sm ssed.

3. The deceased was the owner of an insured vehicle bearing Registration
No. TR 03-2304, a nmaruti van. While he was driving the said vehicle,

all egedly, in order to save a goat which was running across the road, the
steering of the vehicle failed and it dashed with a tree on the road side.
He suffered injuries. He | ater on succunbed thereto.

4. On the aforenmentioned premise a claimpetition under Section 166 of the
Mot or Vehicles Act, 1988 was fil ed.

5. The insurer resisted the claimpetition when served with a notice, inter
alia, contending as under

"That as per Mdtor Vehicle Acts and Rul es the owner i's not entitled
to get any conpensation if he drives the vehicle and'falls in an
accident- As the Insurance Policy is a third partyin nature- The
contract between the insured and insurer is that if any accident
occurred out of the use of Mdtor Vehicle thenonly third party is
entitled to get conpensation. The insurer and insured is the first
and second party and other than the all are third party. But in
this case as per the version of the petition the deceased was the
owner of the vehicle and was driving the vehicle and he met with an
acci dent. Though the deceased had valid driving licence still he is
not the third party as per Rules and Acts. Hence the petitioners
are not entitled to get any conpensation..."

6. The said contention of the appellant, however did not find favour with
the Motor Vehicle Accident C aims Tribunal which, inter alia, held that the
vehicl e being insured and an additional prem umfor the death of the driver
or conductor having been paid, the liability was covered by the |l nsurance
Pol i cy.

7. In the appeal preferred by the appellant before the H gh Court, however,
the contention of the respondents herein that in view of the decision of
this Court in National Insurance Co. Ltd. Chandigarh v. N colletta Rohtag
and Ors., [2002] 7 SCC 456, the appeal was not nmintai nabl e, was accept ed.

8. Before us a short question has been raised by the | earned counse
appearing on behal f of the appellant stating that in view of Section 147 of
the Motor Vehicles Act, 1988, the jurisdiction of the Tribunal was confined
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to athird party claimand, thus, the inpugned judgnent cannot be
sust ai ned.

9. Section 147(1)(b) of the Mdtor Vehicles Act, with which we are
concerned, reads as under :

"147. Requirenments of policies and limts of liability :

(1) In order to conply with the requirenments of this Chapter, a policy
of insurance nust be a policy which-

(b) i nsures the person or classes of persons specified in the policy to
the extent specified in sub-section (2)-

(i) against any liability which may be incurred by himin respect of
the death of or bodily (injury to any person, including owner of the goods
or his authorised representative carried in the vehicle) or danage to any
property of the third party caused by or arising out of the use of the
vehicle in a public place."

(ii) agai nst the death of or bodily injury to any passenger of a public
service vehicle caused by or arising out of the use of the vehicle in a
public place"

Provi ded that a policy shall not be required-

(i) to cover liability in respect of the death, arising out of and in
the course of his enploynent, of the enployee of a person insured by the
policy or in respect of bodily injury sustained by such an enpl oyee ari sing
out of and in the course of his enploynent other than a liability arising
under the Wbrknen's Conpensation Act, 1923(8 of 1923) in respect of the
death of, or bodily injury to, any such-enpl oyee-

(a) engaged in driving the vehicle, or

(b) if it is a public service vehicle engaged as a conductor of the
vehicle or in examning tickets on the vehicle, or

(c) if it is a goods carriage, being carriedin the vehicle, or
(i) to cover any contractual liability.

Expl anati on- For the renoval of doubts, it is hereby declared that the
death of or bodily injury to any person or danage to any property of a
third party shall be deened to have been caused by or to have arisen out

of, the use of a vehicle in a public place notw thstanding that the person
who is dead or injured or the property which is danaged was not in a public
place at the time of the accident, if the act or om ssion which led to the
accident occurred in a public place.™

10. The deceased was the owner of the vehicle. For the reasons stated in
the claimpetition or otherwi se, he himself was to be blaned for the
accident. The accident did not involve notor vehicle other than the one
whi ch he was driving, the question which arises for consideration is that
the deceased hinmsel f being negligent, the claimpetition under Section 166
of the Motor Vehicles Act, 1988 woul d be naintai nabl e.

11. Liability of the insurer-Conpany is to the extent of indemification of
the insured agai nst the respondent or a injured person, a third person or
in respect of damages of property. Thus, if the insured cannot be fastened
with any liability under the provisions of Mdtor Vehicle Act, the question
of the insurer being liable to indemify insured, therefore, does not

ari se.

12. In Dhanraj v. New India Assurance Co. Ltd. & Anr., [2004] 8 SCC 553, it
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is stated as foll ows :

"8. thus, an insurance policy covers the liability incurred by the
insured in respect of death of or bodily injury to any person
(including an owner of the goods or his authorised representative)
carried in the vehicle or danage to any property of a third party
caused by or arising out of the use of the vehicle. Section 147
does not require an insurance conmpany to assune risk for death or
bodily injury to the owner of the vehicle.

10. In this case, it has not been shown that the policy covered any
risk for injury to the owner hinself. W are unable to accept the
contention that the prem um of Rs. 4989 pai d under the heading

"Omn danmge" is for covering liability towards personal injury.
"Under the heading "Owm danmage", the words "prem umon vehicle and
non-el ectrical accessories" appear. It is thus clear that this
prem umis-towards damage to the vehicle and not for injury to the
person of the owner. An owner of a vehicle can only claimprovided
a personal accident insurance has been taken out. In this case
there i s not such insurance."

13. The additional premiumwas not paid in respect of the entire risk of
death or bodily injury of the owner of the vehicle. If that be so, Section
147(b) of the Mdtor ‘Vehicles Act which in no uncertain terms covers a risk
of athird party only would be attracted in the present case.

14. In that view of the matter, the inpugned judgnent cannot be sustai ned.
The appeal is allowed.




