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Thi s appeal by special |eave is preferred against the
judgrment of the High Court of Kerala at Ernakul am dated
17.11.1995 made in Criminal Appeal No.438/93 whereby the
appel l ant herein was found guilty of an of fence puni shable
under Section 138 of the Negotiable Instrunents Act (the Act),
and was convi cted and sentenced to pay a fine of Rs.37,500/-
and in default to undergo Rl for a period of 3 nonths. The Hi gh
Court had further directed that out of the fine, if realised, a sum
of Rs.34,500/- should be paid to the respondent herein by way
of conpensati on

Briefly stated, the prosecution case is that the respondent
herein on 1.11.1990 had advanced a cash sum of Rs. 26, 500/ -
for expansion of the appellant’s hospital and towards the
repaynent of the said anpbunt, the appellant had issued a
cheque for the said sum which when presented to the bank, was
di shonoured wi th an endorsenent "Paynent stopped by the
drawer". The respondent after issuing the required statutory
notice, filed a conplaint against the appellant for offence under
Section 138 of the Act, as stated above. The plea of the
appel  ant was that no cheque was issued to the respondent nor
any anount was borrowed fromhim He stated that the cheque
in question was a bl ank cheque issued to one Chandrappa
Pani cker in COctober, 1985 as security for future instal nents of
amount if due fromthe appellant in a chit transaction but the
sai d Pani cker did not return the cheque even after the chit
transaction was over and the said cheque was ni sused by the
respondent in collusion with said Panicker

Learned 1st Cl ass Magistrate, Cherthala, after trial, came
to the conclusion that the respondent had failed to establish the
paynment of noney as alleged by him For this, he primarily
relied on the fact that according to the conplainant, the
respondent did not know the appellant herein personally and he
advanced the said sum of nobney at the instance of an advocate

Vijay Kumar in the office of the said advocate. But the
respondent had not examined said Vijay Kumar to prove this

fact. The trial court also held that the respondent had not given
any reason whatsoever for not examining this witness. The tria
court also held that the respondent’s case that the cheque in
guestion Ex. P-1 was filled up by the appellant and brought to
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the office of Vijay Kumar could not be accepted because of the
difference in the ink used in witing of the name and anpbunt in
the cheque and the ink used in the signature portion of the
cheque. This, according to the trial court, showed that the case
of the appellant that he had given a bl ank cheque signed was
nore probable. The trial court also took into consideration the
fact that though the respondent had filed a civil suit for the
recovery of the amount allegedly paid to the appellant under the
cheque in question did not pursue the same, hence, fromthis
fact also the trial court cane to the conclusion that the
appel l ant’ s version that the cheque in question was given in a
bl ank condition to Chandrappa Pani cker and the said Pani cker
being very close to the respondent had colluded with the
respondent to nake a fal se conpl aint agai nst the appellant. The
trial court also took note of the fact that the said Chandrappa
Pani cker was seen in the court hall during the trial but was not
exam ned as a witness in support of the respondent’s case. In
this view of the matter, it came to the conclusion that the
conpl ai nant/ r espondent has not proved his case and

accordi ngly di sni-ssed the conplaint.

In appeal, however, the H gh Court took a contra view of
the matter. The Hi gh Court held that the appellant had failed to
produce the other counterfoils of his cheque-book to show
whet her ot her cheques had been issued between 1985 and 1990
to establish the fact' that the cheque in question was in fact
i ssued in the year 1985. The Hi gh Court al so drew an adverse
i nference agai nst the appellant for not exanining hinself. On
the above basis, it found the appellant guilty of an offence
puni shabl e under Section 138 of the Act and, “accordingly,
convi cted and sentenced him as stated above.

We have heard | earned counsel for the parties as al so
perused the evidence as well as the judgments of the two courts
bel ow. Fromthe judgnent of the trial court, we notice that the
| earned Magi strate has given cogent reasons for not accepting
the evidence | ed on behalf of the respondent and on that basis
he cane to the conclusion that the conplai nant/respondent has
not established his case. Wile the H gh Court on
reappreci ati on of the evidence, has conme to a different
concl usion on entirely new grounds w thout considering the
materi al considered by the trial court and as held above,
convicted the appellant. Wile doing so, the Hi gh Court had
| ost sight of the fact that it was sitting as an appellate court
agai nst a judgnment of acquittal passed by the trial court,
therefore, there was an obligation on the part of the Hi gh Court
to cone to a definite conclusion that the findings of the tria
court are either perverse or the same are contrary to material on
record because the H gh Court could not have substituted its
finding nerely because another contrary opini on was possible
based on material on record. It was the duty of the H gh Court
to have first come to the conclusion that the conclusions arrived
at by the trial court for good reasons are either unreasonable or
as stated above, contrary to the material on record. |In the
absence of any such finding in our opinion, the Hi gh Court was
in error in taking a contra view nerely because anot her view
was possible on the material on record.

This Court in a nunmber of cases has held that though the
appel l ate court has full power to review the evidence upon
which the order of acquittal is founded, still while exercising
such an appellate power in a case of acquittal, the appellate
court, should not only consider every matter on record having a
bearing on the question of fact and the reasons given by the
courts below in support of its order of acquittal, it nust express
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its reasons in the judgnent which led it to hold that the acquitta
is not justified. In those line of cases this Court has also held
that the appellate court nust also bear in nmind the fact that the
trial court had the benefit of seeing the witnesses in the wtness
box and the presunption of innocence is not weakened by the

order of acquittal, and in such cases if two reasonable
concl usi ons can be reached on the basis of the evidence on

record, the appellate court should not disturb the finding of the
trial court. See Bhim Singh Rup Singh v. State of Maharashtra
(1974 3 SCC 762) and Dharandeo Singh & Ors. v. The State of

Bi har (1976 1 SCC 610).

If we exam ne the judgment of the two courts below in

this appeal in the light of the law laid down by this Court in the
above cited cases, it is to be seen that the trial court canme to the
concl usi on that non-exam nation of advocate Vijay Kumar was

fatal to the case of the conplainant/respondent because it is the
case of the respondent that he cane to know t he appel |l ant

through said Vijay Kumar and the anobunt in question was paid

in the office of said Vijay Kumar. In such a situation, the tria
court came to the conclusion that when the appellant has set up

a possi bl'e defence of having gi ven a bl ank cheque to

Chandr appa Pani cker in regardto a chit transaction, therefore, it
was necessary for the respondent conpl ai nant to have exani ned

the said Vijay Kumar to establish the fact that Vijay Kumar

i ndeed, persuaded the respondent to advance the cash. W al so
think this was a very necessary piece of evidence to establish

the fact that the respondent had in fact advanced a sum of

Rs. 26,500/ - to the appellant. Froma perusal of the judgment of
the High Court in this regard, we find that there is absolutely no
di scussion on this point at all. The non-consideration of this
aspect of the case by the H gh Court in our opinion, runs

counter to the principles laid dow in the above referred
judgrments of this Court.

Then again, it is to be noticed that the trial court also took
into consideration the plea of the appellant that the cheque in
guestion was given in a blank state to Chandrappa Pani cker and
he being a close friend of the respondent in collusion wth each
ot her m sused the said cheque to defraud the appellant. The tria
court also observed that non-exam nation of Chandrappa
Pani cker has al so weakened the case of the respondent
especially in view of the fact that the court had noticed that the
sai d Chandrappa Pani cker was seen in the prem ses of the
court-house at the time of trial. This is also a relevant factor on
which the trial court relied upon but the High Court did not
consi der the effect of the said default on the part of the
respondent. The third circunstance relied upon by the tria
court is inregard to the difference in the ink found in the body
of the cheque as well as in the signature of the appellant. It is
the case of the respondent that the appellant had filled up the
cheque in its entirety including its signature and had brought
the cheque to the office of Vijay Kumar to be handed over to
the respondent but the | earned Magi strate on a perusal of the
cheque, found that the ink used in the body of the cheque was
different fromthe ink used in the signatrue on the cheque,
therefore, he drew an inference that the case put forth by the
respondent was doubtful, hence, could not be accepted. Even in
this regard the Hi gh Court has failed to apply its mind. Having
consi dered the findings delivered by the trial court in regard to
the above 3 points, we are of the opinion that the trial court was
justified in comng to the said concl usion because of the above
three deficiencies pointed out by the trial court, and that the
respondent’s conplaint ought to fail. In such a situation, we are
of the opinion that the High Court fell in error in reappreciating
the case of the respondent on a totally different perspective
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wi t hout coming to the conclusion that the findings given by the
trial court on the above three points are either irrelevant or
contrary to material on record. Therefore, following the law laid
down by this Court in the abovesaid cases of Bhim Singh Rup

Si ngh (supra) and Dharandeo Singh (supra), we are of the

opi nion that the H gh Court was in error in reversing the finding
of acquittal recorded by the trial court.

For the reasons, this appeal succeeds and the sane is
al  owed, setting aside the inpugned judgrment of the High
Court.




