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1. Leave granted.

2. Chal l enge in this appeal is the order passed by a | earned
Si ngl e Judge of the Madhya Pradesh Hi gh Court. Chall enge

before the Hi gh Court was in a Msc. Appeal in Cvil Revision

whi ch has later converted to the Msc. Appeal relating to the
judgrment dated 15.11.1995 in Cvil Suit No. 4-B/92 passed by

a | earned Second Additional District Judge, Shahdol deciding
issue No. 7 franmed in the suit.

3. Background facts in a nutshell are as foll ows:

Plaintiffs/respondents are brothers carrying on business

in partnership at Shahdol. Appellant No.2 at the relevant tine
in the year 1981 was Sal es Tax O ficer in the enploynent of
appel l ant No.1 State of Madhya Pradesh. It was averred by the
plaintiffs respondents that the appellant No.1l in order to
extract illegal gratification and to pressurize the respondents,
m susi ng the office, conducted illegal search and seizure under
the provisions of MP. CGeneral Sales Tax Act, 1958 (hereinafter
referred to as 'Act’ for short). He also rai sed heavy denmands of
tax and penalty and al so got revocation of the Sal es Tax
registration certificate of the appellants. The respondent No.1
al so | odged a report under Section 353 of Indian Penal Code,
1860 (in short "I.P.C.") with the police, resulting in prosecution
of respondent No. 2.

However, he was subsequently acquitted. The

respondents, therefore, clained danages on account of
mal i ci ous prosecution, as would be clear frompara 10 of the
pl ai nt .

The defendant s/ appell ants resisted the claim They

averred that the report |odged by defendant/appellant No.1

was not true. It was based on fal sehood. It was al so pl eaded
that the suit was barred in view of provisions of Section 48 of
the ’ Act’
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4, The learned trial Court franed several issues including
I ssue No.7 as to whether the suit was not maintainable as
agai nst the defendant No.2 in view of Section 48 of the Act.

5. Initially the case was fixed for recordi ng evidence on al
the issues. However, subsequently the prayer of the appellants
to try Issue No.7 as above a prelimnary issue, was accepted

and after hearing the parties on the said issue trial court held
that the suit to be not nmmintainable.

6. The trial court held that the basic grievance of the
present respondents related to action of the present

appel l ants’ officials in naking search and all eged obstructions
in the official duties. It was therefore held that the suit was
not mai ntai nabl e since pernission of the State Governnment is
requi red under Section 48 of the Act. Accordingly the tria
court directed that suit be permitted to be w thdrawn under
Order 23 Rule 1(3)(a) of the Code of Civil Procedure, 1908 (in
short the "CPC') w'th a liberty that they may institute fresh
suit after obtaining necessary permission fromthe State

Gover nment..

7. There was a chal |l enge by respondents on the ground that
the cause of action as has been shown in the plaint was based
on nalicious prosecution on the basis of the report of the

def endant No. 2 under’ Section 353 | PC and, therefore, the
guesti on of seeking perm ssion under Section 48 of the Act

does not ari se.

8. The Hi gh Court accepted the plea and hel d that Section
48 had no application.

9. In support of the appeal it is subnmitted that a bare
readi ng of Section 48 makes the position clear that the High
Court’s judgment is unsustainable.

10. Learned counsel for the respondent on the other hand
submitted that in a case relating to nalicious prosecution the
anal ogy of Section 197 Cr.P.C. had to be applied-and the Act
has nothing to do with said jurisdiction

11. Section 48 of the Act reads as follows:

"(1) No suit, prosecution or other

proceedi ngs shall |ie against any officer or
servant of the State CGovernnent for any act
done or purporting to be done under this Act,
wi t hout the previous sanction of the State
Gover nnent .

(1-a) No officer or servant of the State
Governnment shall be liable in respect of any
such act in any civil or crinminal proceeding if
the act was done in good faith in the course of
the execution of duties inmposed on himor the
di scharge of function entrusted to himby or
under this Act.

(2) No suit shall be instituted against the
State CGovernnent and no prosecution or suit
shal |l be instituted agai nst any servant of the
State CGovernnent in respect of any thing done
or intended to be done under this Act unl ess
the suit or prosecution has been instituted
within three nonths fromthe date of the act
conpl ai ned of:

(Provided that in conputing the period of
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l[imtation under this sub-section, the tinme
taken for obtaining sanction under sub-section
(1) shall be excluded.)"

12. The | anguage of Section 197 Cr.P.C. is somewhat
different. The |anguage used in Section 48 of the Act relates to
acts done or intended to be done under the Act. Further sub-
section 1(a) of Section 48 provides that no officer or servant of
the State Governnent would be liable in respect of any such

Act referring to acts referred to in sub-section (1) for which act
was done in good faith in the course of execution of duty

i mposed on himor discharge of function entrusted to hi m by

or under the Act, and the power relates both to Civil and
Crimnal proceedings. Undisputedly a raid was conducted. It
appears that the raid was purportedly conducted under

Section 29 of the Act. It is to be noted that the requirenments
are absolute in terms of Section 48 of the Act. It was

hi ghl i ghted by |learned counsel for the respondent that a bare
perusal of the order of acquittal passed shows that the

acquittal was purportedly recorded on the basis of findings

that the accused prevented the officials to make search and he
abused the Sales Tax O ficer and its subordinates. Only on the
basi s of all eged abuse and threat to him Section 353 | PC was

i nvoked. The reasoning related to non-recordi ng of reasons

bef ore the search. 'Correctness of such a viewis open to doubt
but that has really no relevance so far as present dispute is
concerned. Undi sputedly the acts done were in discharge of

duties entrusted under the Act. That being so the trial court
was justified in holding that Section 48 of the Act is clearly
applicabl e. The Hi gh Court has not considered the rel evant
provisions of law in the proper perspective. The judgnent of

the Hi gh Court is accordingly set aside.

13. Appeal is allowed. Costs nade easy.




