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ACT:

Constitution of India, Article 276-Minicipal taxes |evied by
two notifications under the Berar Minicipal Law, 1886, -after
its repeal notifications continued in operation by saving
clause In CP. Minicipalities Act, 1922-which was |ater
anended and re-nanmed C.P. and Berar ~Minicipalities Act,
1922-Central Profession Tax Limitation Act, 1941 \liniting
muni ci pal taxes-s. 3 read with item4 of Schedule 'saving
taxes levied wunder C.P. Municipalities Act, 1922-Wether
taxes under two notifications saved and in force at
commencenent of Constitution-or whether hit by Art. 276(2).

HEADNOTE

The appel lant Municipality which was constituted and
enpowered to i npose certain taxes under the Berar Municipa
Law, 1886, by one notification in 1899 inposed a tax  on
prof essions and trades practised in the Minicipality; and by
another issued in 1908, inposed a tax on the ginning and
pressing of cotton.

The Berar Municipal Law was repealed in 1924 and in_ its
place the C.P. Minicipalities Act (11 of 1922), with certain
nodi fications, was applied to Berar. By virtue of a saving
provision in s. 66(6) of the Act, any taxes previously
i mpposed by a Minicipality continued in operation even if
they were not specified in the Act. After Berar becane a
part of British India, by the Berar Laws (Provincial) Act
(XV of 1941), which came into force on August 1, 1941 -and
which was passed by the Governor of the Central Provinces
and Berar under s. 93 of the Governnent of India Act, 1935,
various acts including the C.P. Minicipalities Act. 1922,
were anended and extended to Berar. The title of Act 11 of
1922 Dbecane the Central Provinces and Berar Municipalities
Act, 1922, and although the Act as previously applied to
Berar was to cease to have effect, notifications etc. deemed
to have been nmade or issued under the C P. Minicipalities
Act, 1922 were saved.

In the meantine, by the Profession Tax Limtation Act (XX of
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1941), passed by the Central Assenbly, which canme into force
on April 1, 1941, taxes payable to a Minicipality were
restricted by s. 2 of the Act in respect of any one person
to Rs. 50 per annum However, by s. 3 'read with item4 of
the Schedule to the Act, any tax levied by a Municipality in
respect of any profession, trade, calling etc. inmposed under
s. 66(1)(b) of the. C P. Minicipalities Act, 1922, was
exenpted fromthe restriction contained in s. 2.

The respondents filed wit petitions under Arts. 226 and 227
chal l enging certain denmands nmade on them by the Minicipa

Conmittee, Akot, in respect of tax levied under the two
notifications of 1899 and 1908. It was contended by them
that in view of Art. 276, the notifications under which the
tax was inmposed could not be enforced except to the extent
Provi ded under Art. 276(2) of the Constitution. The case of
the Municipal Committee was that the notifications were in
force i mredi ately before t he conmencenent of t he
Constitution and therefore were not hit by Art. 276(2). The
Hi gh Court rejected this contention and allowed the
petition.

101

In the appeal to this Court it was contended on behalf of
the appellant committee that item4 in the Schedule to Act
XX of 1941 covered the inpugned tax because the Act was the
sanme under which the tax was being i nposed and recovered and
the fact that the title of the C P. Municipalities Act,

1922, was changed by the Berar Laws (Provincial) Act, 1941,

did not nmake any different; that if a tax was deened to be
i nposed under the C.P. and Berar Minicipalities Act, 1922,

it was still a tax inposed under s. 66(1) of the CP
Municipalities Act, 1922; and that it was a case of ms-
descriation that the word Berar had not been mentioned in

item4 of the Schedul e.

HELD: Di sm ssi ng t he appeal

Iltem 4 in the Schedule to Act XX of 1941 nust be construed
strictly because, firstly, it is-an exenption from the
l[imtation inposed by s. 2 of the Act and, secondly, the
effect of s. 3 and item4 of the Schedule is to continue the
leviability of a tax and must therefore be construed l'ike a
taxing statute.

Various taxes rmust have been inposed by the Minicipalities
in the Central Provinces by virtue of notifications issued
under s.66(1) (b) and they would fall within the anbit of
item4. Item4 would not therefore be otiose even if it was
not treated as a case of ms-description but given the plain
nmeaning i.e. that the C.P. Municipalities Act, 1922, did not
mean the C.P. and Berar Municipalities Act, 1922.

The word "inposed’ in item4 nmeant that the taxes which can
be continued to be |evied should have been inposed before
Act XX of 1941 cane into force. This would be in consonance
with s. 142A(2) of the Government of India Act, 1935,
restricting municipal taxes in respect of any one person to
Rs. 50 per annum from March 31., 1939. The proviso to this
Section enabl ed the Dom nion Legislature to make a contrary
provision where a higher rate was previously in force, but
it could not under the proviso authorise a fresh inmposition
exceeding Rs. 50. [106 H 107 D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1611 and
1612 of 1966.

From the judgnent and order dated April 29, 1964 of the
Bonbay Hi gh Court, Nagpur Bench in Speci al G vi
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Applications Nos. 470 of 1962 and 447 of 1963.
S. V. Qupte, Solicitor-General and Naunit Lal, for the
appel lant (in both the appeals).
M C. Setalvad, N. D. Kharkhanis and A. G Ratnaparkh
for respondent No. 1 (in C.A No. 1611 of 1966).
R Ganapathy Iyer, S. P. Nayyar and R H  Dhebar for
respondent No. 2 (in C A No. 1611 of 1966).
S. V. Kherdekar and A. G Ratnaparkhi, for the respondent
(in C.A No. 1612 of 1966).
The Judgnent of the Court was delivered by
Sikri, J. These two appeals involve the sane point and can
be conveniently disposed of by one conmon judgnent. The
rel evant facts may be given from one appeal only.
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The respondents, Manilal Manekji Pvt. Ltd., filed a
petition under arts. 226 and 227 of the Constitution in the
Hi gh Court of Judicature at Bonbay, Nagpur Bench, praying
that certain denmands nmade by the Municipality of Akot be
guashed and that the Miunicipality be ordered to refund the
advance ‘deposit ~which the respondent had nade. These
demands and advance deposits were in- respect of a tax known
popularly as ’'the gintax and press tax’ levied by the
Muni ci pality of Akot. In brief, the case of the respondent
was that in view of art 276 of the Constitution, the
notifications under which the tax was inposed could not be
enforced except to the extent provided under art. 276(2) of
the Constitution.. The case of the Municipal Commttee, in
brief, was that the notifications were in force imrediately
bef ore the conmencenent of the Constitution and, therefore,
were not hit by art. 276(2).
It is now necessary to set out the history  of the
notifications and the various municipal 1aws which were made
applicable to the Miunicipal Conmittee, Akot, from tine to
time. It appears that the Minicipal Conmittee, Akot, was
constituted wunder the Berar Minicipal Law, 1886, and under
section 41 of the Berar Muinicipal Law, 1886, the Conmittee
was enpowered to inpose certain taxes. it may be nentioned
that the Berar Municipal Law, 1886, was pronulgated by
Notification No. 3938-1 dated Novenber 5, 1886, by the
Viceroy and Governor-Ceneral in Council. Berar, ~at the
relevant time, was not part of the British |ndia. The
Muni ci pal Committee, Akot, issued notification No. 98, dated
March 14, 1899, regarding |evy of profession tax. The
rel evant part of the notification reads as follows:
"Wth reference to section 44, clause (9) of
the Berar Municipal Law 1886, it is hereby
notified that the Minicipal Committee of Akot
has, wth the sanction of the Resi dent ,
directed the inposition with effect from the
Ist April 1899, of a tax under section 41 (I)
A(b) of the law, on professions and trades
practised in that Miunicipality subject to the
following rule.
(1) The tax shall, subject to the follow ng
provi sion, be assessable on every person who
practises any profession or art, or any trade
in the Akot Municipality the whole or any part
of whose income derived from any sources other
than agriculture is not less than Rs. 100 per
annum at the rate of one and a quarter per
cent on the taxable portion of his estimated
i ncome derived fromany such source provided
t hat,
(i)No person or firmshall be assessed at a
sum exceeding Rs. 500 per annum or |ess than




htt p:

//JUDIS. NIC. IN SUPREME COURT OF | NDI A

Page 4 of 8

103

It i
t he
Act ,

ei ght annas.."
Anot her notification was issued on July 13,
1908, in the followi ng terns:

"No 1063-Wth reference to section 44, sub-
section (7) and (8), of the Berar Muinicipa
Law, 1886, it is hereby notified that the

Muni ci pal Conmittee of  Akot, in Akol a
district, has with the sanction of the Chief
Conmmi ssioner, -directed the inposition wth

effect fromlst August 1908 of a tax on the
G nning and Pressing of Cotton under section
41 (1) (A) (b) of the said lawto be Ilevied
fromall persons carrying on within the limt
of the Akot Municipality, the trade of ginning
cotton ~and pressing the sane into bales by
means of steam or mechani cal process, at the
foll owi ng rates:
(1) For each boja of ten nmaunds ginned 8
pi es.
(2) Foreach bal e of fourteen maunds
pressed 10 pies.
The taxi's payable in one instalment on the
first ‘of August each year."
On January 22, 1924, the fol l owi ng
notification was issued by the CGover nor -
General in Counci
" No. ' 58-1. In exercise of  the power s
conferred by the Indi-an (Foreign Jurisdiction)
Order in Council, 1902 and of all other powers
enabling him in that behalf, the Governor-
General in Council is pelased to direct that
the follow ng further amendnents shal | be made
in the First Schedule to the Notification of
t he CGovernment-_of India in the For ei gn
Department, No.. 3510-1. B. dated the 3rd
Novenber, 1913, applying certain enactnments to
Berar, nanely:
After Entry No.149 the follow ng entry  shal
be inserted,, nanely:
"150. The Central Provinces (1) In Section 2
Muni ci palities Act, 1922 ( 11
of 1922). (a) for sub-section (1)
the follow ng shal
be substituted, nanely:
"(1) The Berar Municipal Law,
1886, is hereby repealed.”
(b) in sub-section (2), for the
words "Acts" the word "Law'
shal | be substituted,"
s not necessary to set out all the amendnents ' made by
notification in the Central Provinces Minicipalities
1922. The effect of this notification, in brief, was

to apply the Central Provinces Minicipalities Act, 1922,

with
104
Ber ar

certain nodifications, to,

and to repeal the Berar Minicipal Law, 1886, and

further to ,save the taxes inposed and other acts done by

t he

Municipalities by deemng them to have been made,

i nposed or assessed under the Central Provinces and Berar

Act,
provi

1922 (2 of 1922) as applied to Berar. It was further
ded by sub-s. (6) of s. 66 that "any tax inposed in a

Munici pality before the date on which this Act cones into
force shall continue in operation notwithstanding that it is

not

a tax specified in sub-section (1)", and sub-s. (7) of
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S. 66 enabled a conmmttee to abolish any tax to which sub-
section (6) applied as if it were a tax inposed under this
Act but may not vary the anount or rate thereof.
The law as applied to Berar, although called the Centra
Provinces Miunicipalities Act, 1922, was not the sanme |aw as
the Central Provinces Miunicipalities Act, 1922, as in force
in the Central Provinces.
On  August 1, 1941, the Central Provinces and Berar Act (XV
of 1941)--called the Berar Laws (Provincial) Act, 1941-cane
into -force. This Act was passed by the Governor under s.
93 of the Government of India Act, 1935, Berar havi ng becomne
part of the Governor’s Province of the Central Provinces and
Ber ar . Section 47 of the Government of India Act, 1935,
provi ded that "Berar shall continue to be governed together
with the Central Provinces as one Governor’'s Province under
this Act by the name of the Central Provinces and Berar and
in the sane manner as imredi ately before the establishnent
of the Dominion; and any reference in this Act to the
Dom nion /of India shall be construed as including a
reference to Berar." By this Act the Governor extended
various acts to Berar .including ‘the Central Provinces
Munici palities, Act, 1922 (1l of 1922).. The follow ng
amendnments were made in the Central Provinces Minicipalities
Act, 1922:
"(1) / To  sub-section (2) of section 12, the
following proviso shall be added, nanely: -
"Provided that in the case off two adjacent
Municipalities in Berar the State Governnent
may by a general or special order exclude the
resi dents of one municipality fromvoting in a
special constituency of the other nunici-

pality. "

(2) After sub-section (5) of section 66, the
foll ow ng subsection shall be i nserted,
nanel y:

"(5A) Any tax inposed in a municipality in
Berar before the date on which this Act cones

into force shall continue in operation
not wi t hst andi ng t hat it is not a
tax .specified in sub-section (1).

105

(5B) A committee in Berar may abolish any tax
to which sub-section (5A) applies as if it
were a tax inposed under this Act but may not
vary the amount or rate thereof."
As aresult of s. 2(2) of the Central Provinces and Berar
Act (XV of 1941), the title of the Central ~ Provinces
Muni cipalities Act, 1922 (Il of 1922) becane the Centra
Provinces and Berar Municipalities Act, 1922 (11 of 1922).
Section 3 of this Act provided inter alia that the Central
Provinces Muinicipalities Act, 1922, which had been- applied
to Berar by order under the Indian (Foreign Jurisdiction)
Order in Council, 1902, shall cease to have effect "provided
that all appointments, del egations, notifications, orders,
byel aws. rules and regulations which have been nade  or
i ssued, or deened to have been nade or issued and all other
things done or deened to. have been done wunder, or in
pursuance of, any provision of any of the said Acts as
applied to Berar by order under the said Order in Council
and which are in force at the commencenent of this Act,
shal | be deenmed to have been made or issued or done under or
in pursuance of the corresponding provision of that Act as
now extended, to, and in force in, Berar."
In the neantinme a bill was introduced in the Centra
Assenmbly on March, 21, 1941, which was ultimately passed as
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The Professions Tax Limtation Act, 1941 (XX of 1941). This
Act canme into force on April 1, 1941. This Act provided:
"S. 2. Notwithstanding the provisions of any
law for the time being in force, any taxes
payable in respect of any one person to a
Province, or to any one municipality, district

board, |ocal board, or other local authority
in any Province, by way of tax on professions,
trades, callings or enploynents, shall from

and after the commencenent of this Act cease
to be levied to the extent in which such taxes
exceed fifty rupees per annum”
3, The provisions of section 2 shall not apply
to any tax specified in the Schedule."
The Schedule is as follows:
THE SCHEDULE
(See section 3)

Taxes to which section 2 does not apply.
1. The tax on professions, trades and
callings inmposed through fees for annua
I'i cences, under Chapter Xl | of the Calcutta.
Muni ci pal Act, 1923.

ML9Sup. Cl / 66- 8

106
2. The tax on trades, professions and
callings, inposed under clause (f) of sub-
section (1) of section 123 of the Benga
Muni ci pal Act, 1932.
3. The tax on trades and callings carried
on wthin the municipal limts and deriving
speci al advantages from or inposing specia
burdens on, rmunicipal services, inmposed under
clause (ii) of sub-section (1) of section 128
of the United Provinces MNunicipalities Act,

1916.

4. The tax ~on _persons exercising any
profession or art, or carrying on any trade or
cal l'ing, wi thin t he limts of the
nmuni ci pality, inposed under clause (b) of

section (1) of section 66 of the Centra
Provi nces Municipalities Act, 1922.

5. The tax on' conpanies, —inposed under
section | 10 of the Madras City. Muni ci pal
Act, 1919."

On behalf of the Municipality it was inter- alia contended
before the H gh Court that the inmpugned tax fell within item
4 of the Schedule to the Profession Tax Linmtation Act,

1941, but the Hi gh ,Court negatived the contention follow ng
an earlier judgnent of the High Court in an unreported / case
(Bidarbha MIlls Berar Limted v. The City Muni ci pa

Commi ttee of Achal pur)(1).

The Ilearned Solicitor-General, appearing for the appellant
Muni ci pal Conmittee, contended that item No. 4 in the
Schedul e covers the i mpugned tax because the Act is the sanme
under which the tax is being inposed and recovered and the
fact that the title of the Central Provinces Minicipalities
Act, 1922, was changed by the Berar Laws (Provincial) Act,
1941, does not make any difference. He says that there is
nothing in the Profession Tax Limtation Act, 1941,. to show
that the exenmption was intended to be given only to a
particular territory. He further urges as follows: The fact
that this notification, No. 98 dated March 14, 1899, is now
deened to be issued under the Central Provinces and Berar
Miunicipalities Act, 1922, does not make it any the |ess
i nposed under the. Central Provinces Minicipalities Act,
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1922, withinitem4; if atax is -deened to be inmposed under
the Central , Provinces and Berar Minicipalities Act, 1922,
it is still atax '"inposed under s. 66(1) of the Centra
Provinces Minicipalities Act, 1922; it is a case of ms-
description that the word 'Berar’ has not been mentioned in
item5 of the Schedule to the Profession Tax Limtation Act,
1941; the item wll be otiose if any other neaning is
ascribed to it.
In our opinion the Hgh Court came to the correct
conclusion. First, item No. 4 is an exenption from the
[imtation i nposed by s. 2
*Ins. by s. 2 of the Professions Tax Limtation (Amrendnent)
Act, 1946 (v of 1946) (retrospectively)
(1) High Court of Judicature at Application No. 104 of 1960
j udgrent Speci al Cvil Application No.104 of 1960.
Judoi cature delivered on August 9, 1960.
107
of the Professions Tax Limtation Act, 1941, and the
exenption nmust be construed strictly. Secondly, the effect
of s. 3 and item4 of the Schedule is to continue the
leviability of a tax and, in our opinion, this itemnust be
construed strictly like a taxing statute. If M. Gupte had
been able to convince us that the itemwould be otiose if
this interpretation is put there would be sonething to say
in his favour. But the. itemw Il not be otiose even if we
do not treat item4 as a case of m sdescription but give the
pl ai n meani ng that' the Central Provinces Minicipalities Act,
1922, means the Central Provinces Minicipalities Act, 1922,
and not the Central Provinces ,and Berar Minicipalities Act,
1922. Various taxes  nust —have been inmposed by the
Municipalities in the Central Provinces by virtue of
notifications issued under s. 66(1) (b) of the Centra
Provinces Minicipalities Act, 1922, and they would fal
within the ambit of item4. Further if we accept M. CGupte’'s
argunent we wll not be giving full effect to the word
"inposed’ . This, in our view, neans that the taxes which
can continue to be |evied should have been inposed’ in the
past before the Profession Tax Limtation Act, 1941, cane
into force. This is in consonance with s. 142 A(2) of the
Government of India Act, 1935, which was in the follow ng
terms:
"142A(2). The total anopunt payable in respect
of any one person to the Province or to any
one nunicipality, district board, |ocal board,
or other local authority in the Province by
way of taxes on professions, trades, callings
and enploynments shall not, after the thirty-
first day of March nineteen hundred and thirty
ni ne, exceed fifty rupees per annum
Provided that, if in the financial year ending
with that date there was in force in‘the case
of any Province or any such nunicipality,
board or authority a tax on professions,
trades, callings or employments the rate, or
the maximum rate, of which exceeded fifty
rupees per annumthe preceding provisions of
this sub-section shall, unless for the tine
being provision to the contrary is nade by a
law of the Domi nion Legislature, have effect
in relation to that Province, nunicipality,
board or authority as if for the reference to
fifty rupees per annumthere were substituted
a reference to that rate or maximumrate
or such lower rate, if any (being a rate
greater than fifty rupees per annun), as nay
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for the tine being be fixed by a law of the
Dom nion Legislature; and any law of the
Domi nion Legislature made for any of the
purposes of this proviso nay be nade either
generally or in relation to any specific
Pr ovi nces, muni ci paliti es, boar ds or
authorities."
108
The proviso clearly shows that the section enabled the
Dom nion Legislature to make a contrary provision if in the
financial year ending March 31, 1939, there was in force a
tax on professions, trades, callings or enploynents the rate
of which exceeded Rs.50/-. The Dominion Legislature could
not authorise under the proviso a fresh inposition exceeding
Rs. 501-.
In view of our above conclusions it is not necessary to dea
with the point whether the word "inposed" in item4 of the
Schedule to the Profession Tax Limtation Act, 1941, would
i nclude "deened to be inposed" because by virtue of s. 3 of
the Berar ~Laws - (Provincial) Act, 1941, the tax would be
deenmed to be inposed not under ~the Central Provinces
Municipalities Act, 1922, but the Central Provinces and
Berar Municipalities Act, 1922.
In the result the appeals fail and are dism ssed with costs.
One hearing fee.
R K P. S Appeal s
di sm ssed. .
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