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Second Appeal -Interference by H gh Court-Finding of fact-
Substantial error or defect of procedure-Wat is Code of
Cvil Procedure, 1908 (Act V of 1908), s. 100.

HEADNOTE:

There was a partnership between the two appellants and the
father of the respondents Nos. 1. and 2 who died in’ 1936.
In 1938 respondent No. 2 executed a release deed in favour
of the the appell ants whereunder the appellants -agreed to
pay a sumof noney to respondent Nos. 1 and 2 in lieu of
the share of their father. Subsequently, respondent No. 1
filed a suit for setting aside the release deed and for
accounts. The main questions that arose for decision were
whet her the. release deed was justified by adequat e
consi deration, whether respondent No. 2 had independent
advice at the tine when he signed the deed and | whether he

acted bonafide or he was inposed upon. The trial ~ Court
decreed the suit but on appeal the first appellate /court
di smissed the suit. In second appeal the H gh Court  upset

the findings of the first appellate court and restored the
decree of the trial court. The appellants contended  that
the Hi gh Court had no jurisdiction to interfere in second
appeal as the question involved was one of fact. The
respondents contended that the H gh Court was conpetent to
interfere as there was a substantial defect of procedure
conmitted by the first appellate court in that it did not
deal with all the reasons given by the trial court and it
did not cone to close quarters with the judgment of the
trial court.

Hel d, that the H gh Court was not justified in interfering
with the findings of fact recorded by the first appellate
court in favour of the appellants. There is no jurisdiction
to entertain a second appeal on the ground of an erroneous
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finding of fact, however gross or inexcusable the error my
seem to be. to enable the H gh Court to interfere under s.
100(1)(c) of the Code of Civil Procedure there nmust be a
substantial error or defect in the procedure which may
possi bly have produced error or defect in decision of the
case upon the nmerits; it is not enough that there is an
error or defect in the appreciation of evidence. Even where
the appreciation
605
or evidence made by the first appellate court is patently
erroneous and the finding of fact recorded in consequence is
grossly erroneous, it _cannot be said to introduce a
substantial error or defect in procedure. In the present
case, the High Court was not entitled to interfere nerely
because judgnent of the first appellate court was not as
el aborate as that of the trial court or because sone of the
reasons given by the trial court had not been expressly
reversed by the first appellate court. The questions which
arose for decision were pure questions of fact and their
deci si on 'depended upon the appreciation of the evidence and
ci rcunst ances of the case. The findi'ngs on these questions
given by the first appellate court were binding on the Hi gh
Court. The broad features of the evidence supported the
concl usions of the first appellate court and it could not be
contended that its/finding was perverse or was not supported
by any evi dence.

Vst . Durga Choudhrain v. Jawahir Singh Choudhri (1890) L
R 17 1. A 122, relied on

Rani Hemanta Kunmari. Debi v. Brojendra Kishore Rao Chowdry,
(1890) L.R 17 1.A. 65, Shivabasava Kom Am ngavda V.
Sangappa Bin Ami ngavda, ( 1904) L. R 31 1. A 154 and Ran
Hemant a Kumari Debi v. Mharaja Jagadi ndra Nath Boy Bahadur
(1906) XVI ML.J.R 272, referred to.

Mangunma v. Pai dayya. (1940) 53 L. W 160, disapproved.

JUDGVMVENT:

Cl VI L APPELLATE JURI SDI CTI ONS Civil Appeal No. 284/59.

Appeal by special l|eave fromthe judgnment and decree dated
March 16, 1956, of the Madras High Court in S. A No. 436 of
1953.

A V. Vi swanatha Sastri, R Ganapathy Iyer and G
Copal akri shnan, for the appellants.

N. C. Chatterjee, B. N Kirpal, Bishanbar-Lal ~and Ganpat
Rai, for the respondents.

1962. August 10. The Judgnent of the court was delivered
by

GAJENDRAGADKAR, J. - This appeal by special |eave raises the
old fam |liar question about the

606

limts of the High Court’s jurisdiction to interfere, wth
findings of fact in a second appeal under s. 100 of the Code
of Civil Procedure. Defendants 1 & 2 who are the appellants
before wus contend that the Hi gh Court has exceeded its
jurisdiction in interfering with the findings of fact
recorded by the |ower appellate Court in their favour in
dism ssing the suit filed against them by respondent No. 1.
Before dealing with this question, it is necessary to refer
to the material facts leading to the present dispute between
the parties.

It appears that there was a partnership between appellant
No. 1 Ramachandra lyer, his father in-law V. V. Kuppuswam
Ayyar who was the father of appellant No, 2 Vanchinatha
Ayyar, Rans Ayyar and Lakshamanan Chettier. Thi s
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partnership wor ked two mills in Kasha Chi danbar am
Lakshnmanan Chattier is the father of respondent No. 1, the
plaintiff, and respondent No. 2, defendant No. 3. After the
death of V. V. Kuppuswam Ayyar, the second appellant took
his place in the partnership. Rama Ayyar retired from the
partnership in Septenber, 1936. Lakshmanan Chettier died on
June 10,1936, so that after the retirenent of Rama Ayyar,
t he partnership continued to be nmmnaged by the t wo
appel l ants as partners. On Septenber 26, 1938, defendant
No. 3 executed a release deed in favour of the two
appel l ants. Under this docunent Rs. 9,165/- were agreed to
be paid by the appellants in lieu of the ambunt due to the
share of Lakshmanan Chettiar. out of this anount, Rs.
8,165/- were paid to respondent No. 2 on the date when the
docunent was executed-and Rs. 1,000/- were kept with the
appel lants in order to be paid to respondent No. 1 "Who is
t he pr esent plaintiff, on hi s attaini ng majority.
Respondent, No. 2 had attained majority on August 12, 1938,
whereas respondent No. 1 attained '.majority on January 17,
1947. |t appears that on June 30, 1944,
607
the balance of Rs. 1,000/- which was kept wth the
appel lants to be paid to respondent No. 1 on his attaining
majority, was paid by themto respondent No. 2 on his
furni shing security. After respondent No. 1 att ai ned
nmajority, he gave notice to the appellants calling upon them
to satisfy himabout the correctness and bonafide character
of the transaction of settlenent reached between them and
his brother, respondent No. 2, and in that connection, be
demanded an inspection of the relevant books of account.
The appel |l ants turned down his request for the inspection of
the account books and so, on January 9, 1950, i. e.,. wthin
three years after his attaining ngjority,. respondent No. 1
filed the present suit.
In his suit, respondent No. 1 alleged that at the time when
his el der brother, respondent No.2, executed a rel ease deed
in favour of the appellants he (respondent No. 2) had just
attained mpjority and at the tinme of the said transaction
he had no independent advice and was "literally inposed
upon”. The plaint further alleged that the said rel ease
deed was executed for a wholly inadequate consideration
wi t hout full know edge by the second respondent of the rea
facts of the situation and only as a provi'si ona
arrangenent. According to respondent No. 1, the arrangenent
was no nore than tentative and it was not - binding against
him It is mainly on these allegations that he all eged that
the release deed could not have "validly bartered away his
share in the profits due to his deceased father as a partner
of the firn, and he clained a declaration that the /'said
rel ease deed was not binding on him that he was entitled to
have an account rendered by the appellants in regard to the
profits and assets of the partnership as on June 10, | 1936,
the date on which his father died, and that the 'share
allotted to his father should be ascertained and the
appel l ants directed,to pay himof the sane.

608
In the plaint, respondent No. 1 also claimed that he was
entitled to recover a share of the profits of the two nmills
up to the date of the suit, proportions to the sumfound due
to him
The material allegations nade by respondent No. 1 in his
plaint in regard to the settlement deed were disputed by the
appel lants by their Witten statenent. They urged that the
said settlement had been arrived at between respondent No. 2
and thenselves as a result of the i ntervention of
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respectabl e people, two of whomwere closely related to the
famly of respondents 1 & 2. Their uncle, Sant honam

Chettiar, and Chekka Chettiar who is the son of the sister
of their father’'s nmother, took active part in the settlenent
of the dispute and these two gentlenen consulted Sana Ayyar,
a respectabl e merchant of the place in whomall the parties
had full confidence, and it was virtually as a result of the
advice tended by Sana Ayyar that the terns of the release
deed were settled. The appellants raised several other
pl eas the inportant anpbngst thembeing a plea of limtation

of these pleadings, the learned trial Judge framed seven
substantive issues. The first issue was whether the
docunent of Septenber 26, 1958, executed by the second
respondent was a rel ease, or an alienation. or a discharge?
The second issue was in regard to limtation and the third
i ssue was whether as an alienation, the said document would
bi nd respondent No. 1 ? By issue No. 6, the question raised
was whether respondent No. 1 was entitled to question the
rel ease deed? Al the issues thus franed answered by the
trial Judge in favour of respondent No. 1, and agai nst the
appel lants. In the result, the suit filed by respondent No.
1 was decreed and a Conmm ssi oner was appointed to

take accounts.

609
It appears t hat the | ear ned trial Judge
hel d that at the tinme when the release deed was

executed the appellants had suppressed material books from
respondent No. 2 and his adviser, and the triial Court was
i ndi gnant at the conduct of the appellants in not producing
the said books even at the trial. It then proceeded to
exam ne the evidence addduced before it by the respective
parties and came to the conclusion that the release deed
"was br ought about under f raudul ent and m st aken
circunstances wthout |ooking into all relevant; accounts
that it was not effected for the benefit of the famly and
hence, it was not binding on the plaintiff." It would be
noticed that the principal dispute between the parties at
the trial was whether the two mills which were operated by
the partnership forned part of the assets of the partnership
itself, or whether they belonged to the appellants al one.
The trial Court has expressly stated that it did not propose
to make any finding on that issue; but, curiously enough, it
has |eft the decision of that question to the conm ssioner
whom it appointed to take accounts.

Agai nst this decree, the appellants preferred an appeal in
the District Court at South Arcot. The lower appellate
Court examned the relevant evidence surrounding t he
execution of the release deed and took into  account. the
adm ssions nmade by respondent No.2. It held that all  the
ci rcunst ances proved in the case show beyond doubt that the
settlenents was not done in a hurry or haste and that there
was no intention on the part of the appellants to 'defraud
respondent No. 2 and his brother. The |learned Judge also
held,. in the alternative, that the suit filed by respondent
No. 1 would be barred by Iimtation. 1In his opinion, a. 7
of the limtation Act was a bar to the naintainability of
the suit. W have already noticed

610

that the | ower appellate court has made & definite, finding
that the discharge given by respondent No. 2 was binding on
respondent No. 1. The result of those findings was that the
decree passed by the trial Court was set aside and
respondent No. 1 suit was ordered to be dismissed It appears
that in the appellate Court, respondent No.1l field certain
cross-objections and had al so nade an application for the
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amendment of the plaint. Both these applications were
di sm ssed
The dismissal of his suit took respondents No.1l to the High
Court in second appeal and the High Court has allowed the
appeal, because it was disposed to accept the find of the
trial Court that the inmpugned transaction was not binding
agai nst respondent No.1l. It appears that the | earned Judge
who heared the second appeal was taken through the evidence
and though he has not recorded his findings on the evidence
as such, he has indicated his occurence with the concl usi ons
of the trial Court. He referred to the dispute about the
two mlls and to the fact that Sama Ayyar bad not been
exam ned. He thought the uncle of the respondents was a
respectable witness and that there was no reason to
di sbelieve his evidence and he held that accounts had not
been exani ned at this time when the inpugned settlement was
reached. It is onthese broad grounds that he allowed the
appeal ~and restored the decree passed by the trial Court.
On the question of limtation, the |earned Judge held that
s.7 of the Limtation Act was not a bar the suit, because by
his present action respondent No-1 was not in ternms asking
for accounts as such, but he was claimng a declaration that
the docunent executed by respondent No-2 was not binding on
him It is this decree which is chall enged before us by M.
Vi swanath Sastri on behalf of the appellants in the present
appeal

611
M. Sastri contends that the principal questiion which was
agitated before the H gh Court by respondent No’. 1 was a
gquestion of fact and.it was not open to the H gh Court
exercising its jurisdiction under s. 100 Code of Cvi
Procedure to interfere with the finding recorded by the
| ower appellate Court on that question of  fact. On the
ot her hand,, M. Chatterjee for respondent No. 1 has argued
that the High Court was justified ininterfering with the
decree passed by the |ower appellate Court because that
decree disclosed a substantial (error or defect/  in the
procedure, and so, the case falls under 9. 100 (1) (e) of
the Code, That its how the principal question which falls
for our decision is whether the High Court was justified in
reversing the conclusion of fact recorded by the |ower
appel l ate Court in this case.
The question about the Iimts of the jurisdiction of the
Hi gh Court in entertaining second appeals has been

considered by several High Courts in India as well as the
Privy Council on numerous occasions, and the true |ega
position in that behalf is not at all in doubt. In hearing

a second appeal, if the Hgh Court is satisfied that the
decision is contrary to |aw or sonme usage having the force
of law, or that the decision has failed to deternine sone
material issue of |aw or usage having the force of law, or
if there is substantial error or defect in the procedure
provi ded by the code, or by any other Law for the tine being
in force which may have produced error or defect in the
deci sion of the case upon the nerits, it can interfere wth
the conclusions of the | ower appellate Court. That, in
plain terns, is what cls. (a), (b) and (c) of a. 100 (1)
provide. M. Chatterjee, however, relies; on cl. (c) of a.
100 (1) and contends that the H gh Court found that there
was a substantial error or defect in the procedure affecting
the decision on the merits; and he seeks to support this
contention

612

on the ground that all the reasons given by the trial Court
in support of its finding that respondent No.1l was not bound




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

by the agreenent, had not been duly considered by the | ower
appel l ate Court, and that is a substantial error and defect
in the procedure. He says that if the | ower appellate Court
wanted to interfere with the trial Court’s conclusions of
fact, it was necessary that all the reasons given by the
trial Court should have been exam ned and the whole of the
evidence set out by the trial Court inits judgnent should
have been taken into account. Since the judgnent of the
| ower appellate Court is not elaborate and sone of the
grounds set out in the trial Court’s judgnent have not been
exam ned, that <constitutes an error or defect in the
procedure and so, the Hi gh Court was entitled to correct
that error or defect, because the said error or defect
affected the decision of the merits in the ease. The
j udgrment of the appeal Court, M. Chatterjee contends, "Mist
cone into close quarters®™ with the judgnent of the tria
Court 'and neet the reasoning given there in, before it can
be treated as conclusive between the parties for the
pur poses of s.” 100.

It is well-known that as early as 1890, the Privy Counci
had occasion to consider this aspect of the matter in
Mussummat Dur ge Choudhrain V. Jawahir Singh Choudhri.(1). In
that ease, it was urged before the Privy Council, relying
upon the decision of the Calcutta and Al lahabad H gh Courts
in Futtehma Begum v. Mdhanmed Ausur, (2) and Nivath Singh, v.
Bhi kki Singh (3) respectively, that the H gh Court would be
within its jurisdiction in holding that where the |ower
appel | ate Court has clearly m sapprehended what the evidence
before it. was, and has been | edto discard or not give

(1) (1890) L.R 17 I.A 122, (2) (1882) |I.LR 9 Cal. 309,
(9) (1895) I.L.R 7 Al . 649,

613

sufficient weight to other evidence to which it is not
entitled, the H gh Court can interfere under s. 100, Thi s
contention was rejected by the Privy Council and it was
observed that an erroneous .finding of fact is a different
thing froman error or defect in(procedure, and that there
is no jurisdiction to entertain.a second appeall on the
ground of an erroneous finding of fact, however gross or

i nexcusable the error may seemto,  Dbe. Their Lordshi ps
added that nothing can be clearer than the declaration .in
the Code of G vil Procedure that no second appeal wll “lie

except on the grounds specified in s. 584 (corresponding to
s. 100 of the present Code), and they uttered a word  of
warning that no Court in India or el sewere has power to add
to or enlarge those grounds. Since 1890, this decision has
been treated as a | eadi ng deci sion on the question about the
jurisdiction of the High Court in dealing with questions of
facts in second appeal s.

It is necessary to renenber that a. 100 (1) (c) refers/'to a
substantial error or defect in the procedure. The defect or
error nust be substantial that is one fact to remenber; and
the substantial error or defect should be such as my
possi bly have produced error or defect in the decision  of
the case upon the nerits-that is another fact to be borne in
m nd. The error or defect in the procedure to which the
clause refers is, as the clause- clearly and unanbi guously
i ndi cates, an error or defect connected with, or relating

to, the procedure; it is not an error or defect in the
appreciation of evidence adduce by the parties on the
nerits. That is why, even if the appreciation of evidence

nade by the | ower appellate Court is patently erroneous and
the finding of fact recorded in consequence is grossly
erroneous, that cannot be said to introduce a substantia
error or defect in the procedure. On the other hand, if in
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dealing with a question of fact,

614

the lower appellate Court had placed the onus on a wong
party and its finding of fact is the result, substantially,
of this wong approach, that may be regarded as a defect in
procedure; if in dealing with questions of fact, the |ower
appel l ate Court discards evidence on the ground that it is
inadmi ssible and the H gh Court is satisfied that the
evidence was adm ssible, that may introduce an error or
defect in procedure. |If the |ower appellate Court fails to
consi der an issue which had been tried and found upon by the
trial Court and proceeds to reverse the trial Court’s
decision without the consideration of such an issue, that
nmay be regarded as an error or defect in procedure; if the
| ower appellate Court allows a new point of fact to be
raised for the first'time before it, or pernmits a party to
adopt a new plea of fact, or makes out a new case for a
party, that may, in sone cases, be md to amount to a defect
or error i'n procedure. But the Hi gh Court cannot interfere
wi th the ‘concl usions of fact recorded by the | ower appellate
Court, however-erroneous the said conclusions nay appear to
be to the H gh Court, because, as the Privy Counci
observed, however gross or inexcusable the error nay seemto
be there is no jurisdiction under section 100 to correct
that error.

M. Chatterjee, however, has purported to base his
contentions on certain decisions to which it is necessary to
refer. In Rani Henmant Kumari Debi v. Brojendra Kishore Roy

Chowdry(1), the dispute was in regard to ‘the binding
character of the conpron se between the parties. The tria
Court had hold that the conprom se was bi nding and di sm ssed
the suit. The District Judge reversed the decree —on the
ground that the conprom se was not binding.. The matter then
went to the High Court in second appeal, and the Hi gh ' Court
held that the conmprom se was binding and restored the decree
of the tria

(1) (1890) L.R 17 |I. A 65.

615

Court’ Wen it was urged before the Privy Council that the
Hi gh Court had exceeded its jurisdiction in interfering with
the lower appellate Court’s conclusion on a question of
fact, the Privy Council affirmed the decision of the ~High
Court on the ground that the finding of the |ower appellate
Court had been recorded wi thout any evidence; and so. this
decision nerely shows that if a finding of fact™ has~ been
recorded by the first appellate Court without any evidence,
that finding can be successfully challenged in second
appeal , because a finding of fact which is not supported by
any evidence can be questioned under s. 100; and in  that

connection, it nmay be said that the decree proceeding on
such a finding discloses a substantial defect or “error in
procedure. It is true that in dealing with this point Sir

Ri chard Couch has observed that "when the judgnents cone to
be | ooked at, it appears that he (the first appellate Court)
has reversed the decree of the first Court in the absence of
any evidence certainly in the absence of any evidence upon
whi ch he might reasonably cone to the conclusion that the
deed of conpronise was not for the benefit of the adopted
son." Wth respect, we may point out that this observation
should not be literally construed to nmean that wherever the
High Court thinks that the evidence accepted.by the |ower
appel | ate Court could not have been reasonably accepted. the
H gh Court would be justified in interfering with the
decision of the |ower appellate Court. Al that the said
observation means is that it should be a case where the
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evi dence, which is accepted by-the | ower appellate Court, no
reasonable person could have accepted and that really
amounts to saying that there is no evidence at all. It is
in this sense that the said observation should be construed
and then it would be consistent with the Privy Council’s
decision in the case of Mst. Durga Chodhrain Therefore, we
are inclined to treat this decision
(1) (1890) LR I.A 122
616
supporting the proposition that the H gh Court can interfere
with the conclusion of fact recorded by the | ower appellate
Court if the said conclusion is not supported by any
evi dence.
I n Shi vabasava Kom Ami ngavda v. Sangappa Bin Anmi ngavda (1),
the Privy Council had occasion to consider the scope of the
expression "substantial defect or error of procedure" under
a. 100. In that case , the validity of the decision of the
Hi gh Court in second appeal was challenged on the ground
that the H gh Court had interfered with the finding of fact
recorded by the lower appellate Court. This contention was
rejected by the Privy Council, because it took the view that
the |lower appellate Court had di sposed of the suit wupon a
case not raised by the parties,. and to which the evidence
had not been directed. and so, the course thus adopted by
the | ower appellate Court amounted to a substantial error or
defect of procedure within the nmeaning of s. 584. The Privy
Council has al so added that the High Court’s conclusion was
right that the finding of fact recorded 'by the |ower
appel late Court was not supported by any evidence. Thi s
decision illustrates what the -expression as substantia
error or defect of procedure’ really neans.
M. Chatterjee has then placed strong reliance on the
decision of the Madras High Court in Mangamma V. Paidayya
(2). In that case, Pandrang Row J. has held that where the
first appellate Court fails in its judgnent reversing the
finding of the trial Court to cone into dose quarters with
the evidence in the case or to neet the reasoning of the
trial Court in support of its conclusions, the judgment of
the appellate Court must be deened to be vitiated 'by an
error in procedure and so, can be interfered with in second
appeal . These observations, so doubt, support M.
Chatterjee in
(1) (1904) L.R 31 1.A 154. (2) (1940) Ss L.W 160.

617
contending that the Hi gh Court was justified in reversing
the finding of fact recorded by the | ower appellate Court in
this case. |In 'our opinion, however, the broad observations
made in 'the judgnent do not correctly represent the true
|l egal Position about the Ilimts of the High Court’s
jurisdiction in dealing with second appeals under s.100.
Thi s deci sion shows that the | earned Judge thought ‘that the
lower appellate Court was bound not to go against the
opi nion of the trial Judge who had an opportunity of ' having
the wi tnesses before him in deciding upon the credibility
of the oral evidence; and he has added that unless good
reasons are given, any interference with The conclusi on of
the trial Judge on matters of this kind nust be deened to be
erroneous inlaw. It is plain that this statement of the
law is inconsistent with the provisions of s. 100.
In Rani Hemanta Kumari Debi v. Maharaja Janadi ndra Nath, Boy
Bahadur (1)., the Privy Council has no doubt observed that
it is better that the appellate Court whenever it reverses
the judgnment of the |ower Court, conmes into close quarters
within the, judgment of the lower Court and neets the
reasoni ng therein. These observations, however, do not
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assist us in determning the scope of the provisions of s.
100. They were, nmade in an appeal which went before the
"Privy Council against the decision of the H gh Court when
the Appell ate Bench was dealing with the first appeal filed
against the decision of the Judge of the first instance.
The High Court had reversed the decision of the first Court;
and in considering the proprierty of correctness of the said
reversing in judgnent, the Privy Council observed that the
appel l ate judgnent did not come into close quarters wth

the judgnent which it reversed. It would thus be seen that
what

(1) (21906) XVvI M L. J. R 272.

618

the Privy Council has said about the requirenents of a

proper appellate judgnent, cannot assist M.’ Chatterjee in
contending that if a proper judgnent is not witten by the
| ower appellate Court indealing with questions of fact, its
concl usions of facts can be chall enged under s. 100. That
guesti on nust ‘be considered in the light of s. 1 00 al one.

We nust, therefore, hold that M. Chatterjee is not right in
cont endi ng that,., because the judgnment of t he | ower
appel l ate Court was not as elaborate as that of the tria
Judge, or Dbecause sone of the reasons given by the tria
Judge had not been expressly reversed by the | ower appellate
Court, the H gh Court was entitled to interfere with the
conclusions of the Iower appellate Court. The questions
whi ch srose for the decision of the Courts of fact, was a
sinmple question of fact-was the rel ease deed executed by
respondent No. 2 in favour of the appellants justified by
adequate consideration ? Had respondent No.2 independent
advice at the tinme when he signed the said docunent. | Did he
act bona fide, or was he inposed upon ? these were the
points that arose between the parties on their pleadings.
It would be noticed that these points present pure question
of fact and their decision depended in the present case on
appreciating the oral evidenced adduced in support  of the
rival contentions, docunents produced by the parties, their

conduct and surrounding circunstances. |In other words, what
the Courts of fact were called upon to consider and decide
were questions of fact in the light of —all _ relevent

evi dence. That being so, we do not think the H gh Court-was
justified in interfering with the finding of fact recorded
by the | ower appellate Court in favour of the appellants.
On this viewof the matter, it would not be necessary to
consi der the further question as to

619
whet her the suit filed by respondent No. 1 was within tinme.
M. Chatterjee has, however, pressed us to consider. the
material facts, because he argued that the finding of the
| ower appellate Court was patently erroneous and can be
regarded even as perverse, for, according to him it is not
supported by any evidence and is entirely inconsistent. with
all the evidence on record. W would, therefore,  very
briefly indicate our conclusion on this point. W' have
al ready noticed that the deed of settlenment was executed by
respondent No. 2 with the advice of his uncle and another
relative and Sama Ayyar, a respectable nmerchant of the
locality, played an inmportant part in the proceedings that
led to the execution of the docunent. As was to be expec-
ted, respondent No. 2 who has signed the docunent, has
supported respondent No. 1t’'s case and. so has the uncle of
the two respondents. But the evidence given by themclearly
proves that the conduct of the appellants was not at al
unfair or dishonest. Sama Ayyar considered the nmatter and
advi sed the uncle of the respondents. Respondent No. 2 was
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told to consult his nother who was | ooking after the famly
affairs. The nother was consulted and she agreed. |In fact,

it appears that there were certain anpbunts credited with the
firm which were ’Amanat’ and Sama Ayyar told the parties
that it was because the appellants were fair that they
di scl osed these anpbunts and were prepared to pay themto the
respondents, and after taking into account the said anounts,
Rs. 9,165/- & odd were agreed to be paid, and in fact, the
whol e of it has been paid.

In the docunment it is expressly stated that the two mlls
bel onged to the appellants. The recital is nade in the very
fore-front of the docunent and yet the docunent has been
si gned by respondent
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No. 2 and has been attested by his uncle and another
Wi t ness. The trial Court has left this issue open and had
ordered that the Conm ssioner should try it. On the

material ~as it~ stands, there does not appear to be any
justification for ~the argunment that the mlls in fact
bel onged " to the partnership, and it is extrenely unlikely
that if the mlls had belonged to ‘the partnership, Sama
Ayyar woul d not have known about it and accounts of profits
of both the mnmlls would not have been taken before the
rel ease deed was signed.” The trial Court was inpressed by
the fact that all 'the account-books were not produced for
the inspection of respondent No, 2 or hi's uncle at the tine
when the rel ease deed was executed, and it has added that

the books were not produced even at-the trial. Wiy and
under what circunmstances the appellants refused to produce
the books at the trial, it is unnecessary to enquire ; but

the assunption that the appellants suppressed the books from
respondent No. 2 and his wuncle at  the tine of t he
negotiations in 1938 seens to us to be contrary to the clear
admi ssi ons nmade by the uncle of t he respondents.
Purushot ham Chettiar, the uncle, is a man of substance. He
is worth about Rs. 3 lakhs. He owns a nunber of houses and
| ands. He was a Municipal Councillor and an /'Honorary
Magi strate. He was naturally interested in his nephew and
so, he nust have done all that was necessary to be done
bef ore he asked respondent No. 2 to sign the released deed.
It is easy for himand respondent No. 2 to cone forward now
and make sone vague all egati ons agai nst the —appellants in
supporting the case set up by respondent No. 1. But even he
clearly admtted that appellant No. 1 showed himthe | edger
in which the amounts due to the deceased  father of the
respondents were disclosed and said that the nmills bel onged
to them and that he would give a letter if the wtness
wanted to see the books of accounts.
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It appears that the mills were worked at Chi danbaram but the
accounts were at Nannilem and the specific and clear
admi ssi on made by Purushot ham Chettiar is that appellant No.
1 was prepared to give a letter to enable the witness to see

all the accounts, and so, he has admitted that he had. no
suspi cions against appellant No. 1 at that tine.. He,
however, did not go to Nannilam or Kunmbakonamto | ook into
t he account books. In other words, these adm ssions clearly

show that the appellants were prepared to allow respondent
No. 2 and his uncle to inspect all the books of account, but
they did not care to do so, and that is because Sama Ayyar
was a trusted person and his decision was accepted by al
the parties. Therefore, the main reason on which the tria
Court based its conclusion and which presumably appeared to
the Hi gh Court to be sound is patently inconsistent with the
adm ssions made by the uncle of respondents 1 & 2.
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There is another point to which the H gh Court has referred
and which apparently weighed even with the trial Court and
that is that Sama Ayyar had not been exanmi ned. W were told
that Sanma Ayyar had been cited by respondent No. 1 and was
not examned by him But apart fromthis aspect of the
matter, if respondent No. 1 challenged the validity and the
bi ndi ng character of the rel ease deed executed by respondent
No. 2, the onus was on himto prove his case and sustain the
material allegations in support of it; and so, it inevitably
follows that since Sanma Ayyar was alive, it was for
respondent No. 1 to cite him That being no, the failure to
exam ne Sama Ayyar can be legitimately treated as a ground
agai nst respondent No.1l and cannot be treated as a ground
agai nst the appellants, and yet, that is precisely what the
Hi gh
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Court appears to have done. It -would thus be clear that the
i mportant . question of fact on which the parties are at
issue, was decided by the trial Court in favour of
respondent No. 1 and by the lower appellate Court in favour
of the appellants. As we have already indicated, the broad
features of the evidence support the conclusion of the | ower
appel l ate Court and so, ~M. Chatterjee is not at al
justified in contending that the finding of the |ower
appel late Court s perverse or is not supported by any
evi dence.

In the result, the appeal nust be all owed, ‘the decree passed

by the Hi gh Court is set, aside and that of the appel | ate
Court restored with costs throughout.

Appeal al | owed.
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