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ACT:

Preventive detention-Duty of Oficers of Government not to
m sl ead Court -Unexplained delay in considering detenu’s

representation-Effect of

Constitution of [India 1950, Art. 22(4)-Confirmation of
detention with a wviewto continue beyond 3 nonths-Wen
shoul d be nade.

HEADNOTE

The District Magistrate issued an order of detention on June
11, 1974, under s. 3(2)(iii) of the M ntenance of Interna
Security Act, 1971 directing the detention of the petitioner
and reported the fact to the State Governnent. The
petitioner was arrested on July 11, 1974. The  State
Gover nment approved the order of the detention and referred
the case to the Advisory Board on August 9, 1974. ~ On August
16. the representation of the petitioner was received by the
State Gover nnent and the State Covernnent sent it
iMmediately to the Advisory Board. The Advisory Board
reported on August 20 to the State Governnent that in its
opinion there was sufficient cause to detain the peti-
tioner. On Novenber 15, the State CGovernment rejected the
representation of the petitioner and confirnmed the order of
detention, though. in the affidavit in reply filed on behalf
of the respondent and sworn to by a Deputy Collector on
October 14. it was stated that the State Governnent had
al r eady consi der ed and rej ected t he petitioner’s
representation.’

Al'l owi ng the petition chal | engi ng the petitioner’s
detenti on.

HELD : (1) No words can be too strong to condemm the
irresponsible attitude of such a high placed Oficer as the
Deputy Collector in making a fal se and ni sl eadi ng statenent
on oath with a viewto westing a favourabl e decision from
the Court. [858C D

(2) Wiere there is inordinate delay on the part of the
State Governnment in considering the representation of a
detenu and no satisfactory explanation is offered by the
St ate, CGovernment for such delay, the constitutiona
obligation is violated and the detention is render ed
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i nvalid. The constitutional requirenent of affording an
opportunity to a detenu to make a representati on agai nst the
order of detention is intended to provide a safeguard
against inproper or unjustified exercise of the power of
detention and it is for this reason that this Court has
al ways insisted that the representation of the detenu should
be consi dered pronptly and w thout undue delay, so that, if
it is found by the detaining authority, on ;considering the,
representation. that the grounds on which the order of
detention has been nmade are incorrect or non-existent or
irrelevant, the detaining authority itself may cancel the
order of detention at the earliest opportunity. [858E-859A]
In the present case, there wag an inordinate delay of 3
nonths on the part of the State Governnent in considering
t he representation of the petitioner and the State
CGovernment had not offered any explanation for the delay.
[ 858E- F]

Jayanarayan Sukul v. State of West Bengal [1970] 3 S.CR
225, foll owed.

(3) Under Art. 22(4) of the Constitution, the confirnmation
of the detention with a view to continue it beyond a period
of 3 nonths, on receipt of the ,opinion of the Advisory
Board, nust be within 3 nmonths fromthe date of detention
But, in the present ‘case, the order of confirmation was made
beyond 3 nonths fromthe date of detention and therefore,
the order of detention nust "be held to be invalid. [859E-H
D. S. Roy v. The State of West Bengal A IR 1972 S.C
1924, foll owed.
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JUDGVENT:

ORI G NAL  APPELLATE JURI SDI CTION :~ Wit Petition No. 448 of
1974.

Petition under Article 32 of the Constitution

D. P. Singh. Rajesh Prasad Singh and R K. Jain for the
Petitioner;

U P. Singh for the Respondents.

The Judgnent of the Court was delivered by

BHAGWATI, J. This is yet another instance where this Court
is reluctently conpelled to set free fromdetention a person
believed to be an econom c offender. W had occasion to
point out in an earlier Judgnent (1) that economc offenders
are a menace to the society and it is necessary in the
interest of the economc well being of the conmmunity to
nmercil essly stanp out such pernicious, antisocial and highly
reprehensible activities as boarding, black-marketing and
profiteering which are causing havoc to the econony of  the
country and inflicting untold hardships on the commpbn nman
and the Court would, therefore, naturally be “loath to
interfere with an order of detention which is calculated to
put an econom c offender out of action by way of socia
def ence. But here in the present case the attenpt to  curb
this social nenace has been frustrated and set at naught by
want of due care, pronptness and attention on the part of
the State Governnent and the Court is left with no choice
but to strike down the detention of the petitioner. |If only
the State Government had properly applied its mnd to the
correct legal position as |laid down by various decisions of
this Court and shown greater concern and anxiety while
exerci sing the power of preventive detention, the infirmty
vitiating the detention of the petitioner could have been
easily avoided. W hope and trust that the State CGovernnent
will be nmore careful in the future so that persons Wo
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di srupt the social and economc |life of the comunity are
effectively prevented from carrying on their nefarious
activities.

The petitioner is the karta of a Joint Hindu fanmily and as
such karta he runs a shop for selling medicines and drugs
under the name of Popul ar Pharmacy in Ranchi. On 22nd
April, 1974, at about 8 p.m one Vijoy Shankar acconpanied
by R N P. Dube, Executive Mgistrate, went to the shop of
the petitioner and asked for certain nedicines according to
a prescription made out by a House Surgeon of the Medica
Col l ege, Ranchi. The petitioner, who was present at the
shop, asked Vijoy Shanker and R N. P. Dube to come at 8.30
p.m and stated that he would then be able to supply the
nedicines to them Vi joy Shankar and Dube accordingly
visited the shop again at 8. 30 p.m when the petitioner

supplied nost of t he nedici nes nment i oned in t he
prescription. Amongst the medicines so supplied were two
anmpoul es of pathedine and one bottle of ether. The

petitioner charged for these two anpoul es of pathedine Rs.
3/- as against the price of 90 paise per enpoule shown in
the current price list and for the bottle of ether, which
contai ned 450 grnms., he charged Rs. 20/as against the price
of Rs. 6.85 shown in the current price list. This

(1) Dwarika Prasad Sahu V. State of Bihar, W P. 346 of
1974, decided on 12-11-1974.
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was in contravention of paragraph 15 (2) of the Drug (Price
Control) Order, 1970. The petitioner also refused to issue
cash menmo in respect of the two ampoul es of pathedine and
one bottle of ether supplied by him though he was bound to
do so under paragraph 22 of the Drug (Price Control) Order
1970. When asked by Vijoy Shankar and R N. P. Dube to give
his nane, the petitioner falsely and deliberately gave his
nane as Sail endra Kumar Gupta though his real name was Satya
Deo Prasad Gupta.

It appears that on the followi ng day, that is, 23rd April
1974, a group of persons claimng to be representatives of a
body known as Nao Nirman Samiti cane to the petitioner’s
shop, forcibly took himout and after placing agarland of
shoes around his neck and affixing a placard displaying the
sl ogan : Main black marketeer hun. Chharupia ka ether bees
rupi a men bechta hun-Ropul ar Medi cal, Bariat-u," paraded him
through the streets in a rickshaw with a rope tied _around
his waist. "The New Republic", a |ocal newspaper, published
in its issue dated 27th April, 1974, a photograph of the
petitioner as he was being paraded in this procession. This
i nci dent exenplied the wath and anger of the peopl e agai nst
the petitioner as they felt that he was black marketing. and
profiteering in such essential comodities as nedicines and
dr ugs.

The District Mgistrate, Ranchi thereafter issued-an order
of detention under section 3 (2) (iii) of the M ntenance of
Internal Security Act, 1971 directing that Sail endra Kumar
Gupta that being the name given by the petitioner to Vijoy
Shankar and RN P. Dube at the tinme when they nmade
purchases from hi mshould be detained as it was necessary so
to do with a viewto preventing himfromacting in a manner
prejudicial to the maintenance of supplies and services
essential to the conmunity. This order of detention had,
however, to be <cancelled since the real nane of the
petitioner was Satya Deo Prasad Gupta and not Sailendra
Kumar Qupta as nmentioned in the order of detention. The
District Mgistrate then issued another order dated 11th
June, 1974 of detention under section 3(2)(iii) of the Act
on the ground that it was necessary to detain the petitioner
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with a view to preventing himfrom acting in a manner
prejudicial to the nmaintenance of supplies and services
essential to the community. Pursuant to the order of
detention the petitioner was arrested on 11th July, 1974 and
at the tine of his arrest, grounds of detention were served
on him These grounds related to the incident of 22nd
April, 1974 when the petitioner had sold two anpoules of
pat hedi ne and one bottle of ether at prices exceeding those
shown in the current list of prices in contravention of
par agraph (15)2 of the Drug (Price Control) Order, 1970 and
refused to i ssue cash memp in respect of these sales though
required to do so under paragraph 22 of that order and it
was on the basis of these grounds of detention that the D s-
trict Magistrate had arrived at the requisite subjective
sati sfaction leading “to the nmaking of the order of
det enti on. The District Magistrate, imediately after
maki ng the order of detention, reported the fact to the
State Governnent and the order of detention was unproved by
the State Governnent within the period prescribed by section
3, sub-section (3). The State Government thereafter placed

857

the case of the petitioner before the Advisory Board on 9th
August, 1974 as required by section 10. It appears that the
representation of the petitioner against the. order of
detention was not received until, this date and it could
not, therefore, be forwarded to the Advisory Board at the
time when the papers relating to the case of ‘the petitioner
were forwarded to 'it. Subsequently, however, on 16th
August, 1974 the ‘representation of the petitioner was
received and the State Government imediately sent it to the
Advi sory Board for its consideration. The Advisory Board,
after considering the grounds of detention, the other
material placed before it and the representation of the
petitioner made a report dated 20th August, 1974 @stating
that in its opinion there was sufficient cause to detain the
petitioner. The State Governnment should have immediately
thereafter proceeded to consider- (the representation of the
petitioner and deci ded whether or not to confirmthe / order
of detention under section 12, sub-section (1) but no such
action was taken by the State Governnent for sonme tine. The
petitioner, t her ef ore, filed t he pr esent petition
chall enging. the validity of the detention:

The only ground urged by M. D. P. Singh, |earned counsel
appearing on behalf of the petitioner, against the validity
of the detention was that the State Governnent had failed to
consider the representation of the petitioner and to make
the order of confirmation within a reasonable time and the
detention of the petitioner had, therefore. becone invalid.
Indeed M. D. P. Singh could not advance any other ground,
since it was apparent that, if the allegations contained in
the grounds of detention were true, the petitioner was a
bl acknmarketeer and profiteer and it would not be open to
this Court in the exercise of its limted jurisdiction in
cases of this kind to enquire into the truth or falsity  of
the grounds of detention. Wen the petition originally cane
up for hearing before a Bench of this Court consisting of
Chandrachud, J, and one of us (Bhagwati, J.) on 11th
Novenber. 1974. the attention of the Court was drawn to a
statenment made by the Deputy Collector, Ranchi in paragraph
15 of his affidavit inreply that "the State Governnent
fully, rightly and synpathetically considered the petition
of the petitioner". The reference here obviously was to the
representation of the petitioner, because paragraph 26 of
the petition to which this was a reply alleged that the
State Government had not "so far" considered the repre-
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sentation of the petitioner "resulting in a clear violation
of the provisions of the Act". This statenent was nmade in
the affidavit in reply which was sworn by the Deputy
Col l ector, Ranchi on 14th Cctober, 1974. Now, ordinarily
the Court would have acted on this statenent nade by the
Deputy Collector, Ranchi on oath, but no date was given in
the affidavit. in reply as to when the representation of the
petitioner was. considered and rejected by the State
Government and the Court, therefore. adjourned the hearing
of the petition and directed M. U P. Singh, |earned
Advocat e appearing on behalf of the Government of Bihar to
produce the original record of the case so that the Court
could satisfy itself that everything was done. according to
I aw.

L346 Sup./ 75
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The petition thereafter came up for hearing before wus on
18th Novenber. 1974. M, U P. Singh on behalf of the
Gover nment of Bi har pl aced before us the record of the case
and on ‘perusing the record. we found that the order
rejecting the representation of . the petitioner and
confirmng the order of detention was made by the CGover nment
as late as 15th Novenber, 1974 after the petition was
adjourned to enable M. U. P. Singh to produce the origina
record before us- This was a startling revelation as it
showed undoubtedly that the statenent nade by the Deputy
Col l ector, Ranchi in paragraph 15 of his affidavit in reply
t hat t he State Governnment had “fully, rightly and
sympat hetically consi dered" the representation of t he
petitioner prior to the date of the affidavit in reply, that
is before 14th Cctober, 1974, was patently false and

m sl eadi ng. It is a matter of regret that a highly placed
officer |like the Deputy Collector should have nmade such a
false and misleading statenent on oath with a view to
westing a favourable decision fromthe Court. This ' only

shows how cavalierly and irresponsibly the executive
authorities in the present case seem inclined 'to view
guestions concerning personal liberty and betrays  conplete
| ack of candour and frankness with the Court. No words can
be too strong to condem such irresponsible attitude:

W have already referred to the original record of the case
and that clearly shows that though the representati on of the
petitioner was received by the State Governnment on 16th
August, 1974 and the Advisory Board, after considering the
case of the petitioner and taking into account hi s
representation, gave its opinion on 20th August, 1974, the
State CGovernnent slept over the matter for a period of about
three nmonths and considered the representation of. the
petitioner only on 15th Novenber, 1974 after the hearing of
the petition had been adjourned on 11th Novenber, /1974.
There was obviously inordinate delay on the part- of the
State Governnent in considering the representation 'of the
Petitioner. There is no explanation for this inordinate
delay offered by the State Government. We asked M. U. - P.
Singh whether he was in a position on behalf of the State
CGovernment to offer an explanation for this apparently
unreasonabl e del ay. but he confessed his inability to do so.
We fail to see why the State Governnment shoul d not have been
able to consider the representation of the petitioner for
about three months. This only shows callous disregard of
the constitutional provision which requires that t he
representation of a detenu nust be considered wthout
avoi dabl e del ay. The constitutional requi r enent of
af fordi ng an opportunity to a detenu to make a
representati on against the order of detention is intended to
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provi de a safeguard against inprover or unjustified exercise
of the power of detention and it is for this reason that the
decisions of this Court have always insisted that the
representation of the detenu should be considered pronptly
and wthout undue delay. so that if it is found by the
detaining authority, ,on considering the representation
that the grounds on which the order of detention has been
made are incorrect or non-existent or irrelevant, the
detaining authority itself may cancel the order of detention
and the detenu nmay be freed fromunjustified detention at
859
the wearliest opportunity. Here, there was absolutely no
justification--at |east none could be pointed out-why the
State Governnment coul d not consider the representation of
the petitioner for about three nonths. It is now well
settled by the decision of a Bench of five Judges of this
Court in Jayanarayan Sukul v. State of West Bengal (2) that
where there is inordinate delay on the part of the State
Governnment in-considering the representation of a detenu and
no sati'sfactory explanation is offered by the State
Gover nment_for-such del ay, the constitutional obligation is
violated and the detention is rendered invalid. Ray, J., as
he then was, speaking on behalf of the Court pointed, out in
that case :
“I'n the present case, the State of Wst Benga
is guilty of infraction of the constitutiona
provi sion not only by inordi nate delay of the
consideration of the representation but also

by putting off the consideration till after
the receipt of the opinion of the Advisory
Boar d. As we have al ready observed there is

no explanation for this inordinate delay. The
Superintendent who made the enquiry 'did not
affirm an affidavit.” The State has given no
i nformation as _to why this | ong del ay
occurred- The inescapable conclusion in the
present case is that the appropriate authority
failed to di scharge its constitutiona
obl i gation by i nactivity and I ack of
i ndependent judgnent."
Therefore. on this ground alone, the detention of the
petitioner must be held to be invalid.
There is also another ground which nust result in
i nvalidation of the detention of the petitioner. The lawis
now wel|l settled as a result of a decision of this Court in
D. S. Roy v. The State of West Bengal (2) that on a proper
interpretation of Art. 22, clause (4) of the Constitution,
the confirmation of the detention with a view to continue it
beyond a period of three nonths, on receipt of the opinion
of the Advisory Board, nust be within three nonths from the
date of detention. The confirmation of the detention nust,
therefore. follow within three nmonths from the date of
det enti on. Here, in the present case, the petitioner was
detai ned pursuant to the order of detention on 11th July,
1974 and the order confirmng the detention shoul d,
therefore, have been passed at the latest on 11th Cctober.
1974. But the State Governnment, though it received the
opi nion of the Advisory Board as far back as 20th August,
1974, did not bestir itself for well nigh three nonths and
it was only on 15th Novenber, 1,974 that it suddenly woke up
to make the order of confirmation. The or der of
confirmation was clearly nmade beyond three nonths from the
date of detention and there is, therefore, no escape from
the conclusion that the order of detention nust be held to
be invalid. We may point out that the decision of this
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Court in D. S. Roy v. The State of Wst Bengal (2) was
given as far back as

(1) [1970] 3 S.C R 225.

(2) A 1. R 1972 S. C 1924.
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7th Decenber, 1971 and Yet the State Government in the
present case acted in contravention of the constitutiona
nmandat e enunci ated and explained in that decision. Taking a
charitable view of the natter we nay presune that the State
CGovernment was not aware of this decision. But-that can
hardly be an excuse for violation of the law. We think it
would be desirable if some machinery is set up by the
Government of India or the State Governnent by which the
decisions of this Court in cases of preventive detention are
brought to the notice of the executive authorities as soon
as they are handed down so that the executive authorities
know what is the law |aid down by this Court and they can
conformto it.

W are thus’ left with no choice but to hold the detention
of the ‘petitioner invalid.” W, “accordingly, allow the
petition —and nake the rule absolute and direct that the
petitioner should be set at liberty forthwth.

V.P. S

Petition all owed.
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