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ACT:

Central Sal es Tax Act 1956- Sub-section (2-A) of section
9 introdaced by Central ~ Sales Tax (Amendnent) Act 1976-
Applicability of provisions relating to penalties |eviable
under general sal es tax laws of the States to the
proceedi ngs under the Act-And section 9 of the Central Sales
Tax (Anmendnent) Act 1976- Retrospective operation-Wether
sub-section (2-A) of section 9 of the Act suffers fromvice
of excessive del egati on-Whet her sub-section (2-A) and
section 9 of the Anending Act violative of Article 19(1)(f)
and (g) and Article 20 (1) of the Constitution.

Haryana General Sales Tax Act 1973- Section 48- Wet her
confers uncanal i sed unguided and arbitrary power-Validity
of .

Constitution of India-Article 20 gives constitutiona
protection to persons charged w'th crine before /crimna
court.

Wards and phrases-Penalty-Meaning of-A word of wde
significance- Used in Article 20 (1) of the Constitution in
a narrow sense

HEADNOTE

Section 9 of the Central Sales Tax Act, 1956 as anended
retrospectively by the Central Sales Tax (Anmendment) Act,
1969 provided for levy and collection of tax and penalties
on sale of goods effected by a dealer in the course of
inter-State trade or commerce. It further provided that the
authorties for the tine being enpowered to assess, re-
assess, collect and enforce paynent of any tax under the
general sales tax law of the appropriate State shall, on
behal f of Governnment of India, assess, re-assess, collect
and enforce paynent of tax including any penalty, payable by
a dealer wunder this Act as if the tax or penalty payable by
such a dealer under this Act is a tax or penalty under the
general sales tax law of the State; and for this purpose
they may exercise all or any of the powers they have under
the general sales tax law of the State. Consequent upon the
decision of this Court in Khenka & Co. v. State of
Maharashtra [1975] 3 S.C.R 753 holding by a ngjority that
it was not open to the authorities under the State law to
| evy and recover penalty for delay or default in payment of
tax under the Central Sales Tax Act, 1956, section 9 of the
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Act cane to be anmended by the Central sales Tax (Amendnent)
Act, 1976 introducing sub-section (2-A) in it. Sub-section
(2-A) of section 9 provided that all the provisions relating
to offences and penalties (with certain exceptions) of the
general sales tax law of each State shall w th necessary
nodification, apply in relation to the assessment, re-
assessnment, collection and the enforcenent of paynment of any
tax required to be collected under this Act in such State as
if the tax under this Act were a tax under such sales tax
I aw.

199

Section 9 of the Anending Act, 1976 declared that the
provisions; of section 9 of the 1956 Act woul d have effect
and should be deemed always to have had effect in relation
to the period commencing from January 5, 1957 (the date of
conming into force of° 1956 Act) and ending with the date
i medi ately proceeding the date of conmmrencenent of the
Amendi ng Act.

The petitioners in these two batches of petitions filed
under Article 32 of the Constitution are deal ers under the
Central Sales Tax Act, 1956 (herein-after referred to as
"the Act’) having their  places of business at Mharashtra,
Haryana etc. They have guestioned the constitutiona
validity of sub-section(2-A) of section 9 of the Act as
introduced by the /'Central Sales Tax (Anendnent) Act, 1976
(herein-after referred to as 'the Amendi ng Act’ and section
9 of the Anendi ng Act validating the l'evy of penalties under
the Act with retrospective effect on the follow ng grounds:

(1) That the ‘introduction of sub-section (2-A) in
section 9 of the Act by the Amending Act, 1976 does not have
the effect of making the provisions relating to penalties
| evi abl e under the general sales tax laws of the States
applicable to the assessees under the Act 25 the word
"penalties’ is not Found along with the words 'assessnent,
re-assessnment, collection and the enforcenment of paynment of
any tax’ in sub-section (2-A); thelacuna in the Act, which
was pointed out by this Court in Kehnka's case nanely that
there is no specific provision levying penalties in the Act
remains unfilled up even now and hence no penalties /can be
recovered by utilising the provisions of the general sales
tax laws of the respective States.

(2) Sub-section (2-A) of section 9 suffers from the
vice of excessive delegation of legislative power; the
Parlianment by adopting the provisions relating to offences
and penalties referred to in the various general sales tax
laws of the States has abdicated its essential |egislative
function.

(3) That sub section (2-A) of section 9 of the Act and
section 9 of the Amending Act are violative of Article 20(1)
of the Constitution; that any act or omission which is
considered to be a default under the Act for which penalty
is leviable is an offence, that such act or onission was not
an offence, and no penalty was payable under the law in
force at the tine when it was committed and hence they
cannot be punished by the levy of penalty under a | aw which
is given retrospective effect.

(4) The | evy and collection of penalties with
retrospective effect amounts to an inposition of an
unreasonabl e restriction on the fundanental right of the
petitioners to own property and to <carry on business
guar anteed under Article 19 (1) (f) and (g) of the
Constitution.

(5) That in the case of assessees of the State of
Haryana, section 48 of the Haryana GCeneral Sales Tax Act,
1973 which authorises the |levy of penalty of 'a sum of not
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less than twice and nore than ten tinmes the amount of tax’
on proof of the defaults nentioned therein is violative of
Article 14 of the

200

Constitution as there is no guidance given to the authority
| evying the penalty about the quantum of penalty.

Di sm ssing the petitions,

N

HELD 1. Sub-section (2-A) of section 9 of the Act and
section 9 of the Amending Act are adequately enough to
assess and realise penalties we.f. January 5, 1957 as
contenpl ated therein. The principal object of the Act is not
the levying of the penalties. Its object is assessnent, re-
assessnment collection and the enforcenent of paynent of
central sales tax. The assessees incur the liability to pay
penalties on account of certain acts or onissions comitted
by them at the various stages specified above, nanely,
assessnment, re-assessnent, collection and the enforcenent of
paynment of tax. The inclusion of the word 'penalties’ along
with these four stages woul d have, therefore been redundant
apart frombeing inappropriate. Sub-section (2-A) of section
9 of the Act expressly makes-all the provisions relating to
of fences and penalties which are commtted or incurred as
the case may be, wunder the general sales tax |aws of the
respective States applicable to per'sons who conmi t
corresponding acts and omi ssions at the ‘above nentioned
stages under the Act. There is no lacuna in-the | anguage of
sub-section (2-A) ‘of section 9 of  the Act which nakes the
provisions relating to penalties- under the general sales tax
aws of the respective States inapplicable even nowto the
proceedi ngs under the Act. Wiile sub-section (2-A) of
section 9 of the Act nmmkes the provisions relating to both
of fences and penalties in the general Sales tax |aws of the
States applicable to the proceedi ngs under the Act
prospectively, section 9 of the Amendi ng Act makes all the
provisions relating to penalties only in the general sales
tax laws of the States applicable to the proceeding under
the Act retrospectively by adopting the same  |anguage
appearing in sub-section (2-A) of section 9 of the Act. This
pattern of legislation had to be -adopted perhaps because
Parliament wished rightly not to give retrospective effect
to the provisions relating to offences also which are
referred to in sub-section (2-A) of section 9. Having thus
given retrospective effect to section (2-A) of section 9 w.
e. f. January 5, 1957 in so far as penalties were concerned
by enacting sub-section (1) of section 9 of the Amending
Act, Parliament renoved the deficiency pointed out in
Khenmka' s case. [217 E-F, 216 E-G 217 A-D

Khenka & Co. v. State of Mharashtra [1975] 3 S/C. R
1973, referred to.

2. The question whether there has been “excessive
del egation or abdication of |egislative power has to be
decided on the meaning of the words in the Statute and the
policy behind it, Legislation by incorporation of provisions
of another statute even though passed by a different
legislature is a well known nethod of |egislation which does
not effect the validity of the legislation particularly when
the schene of the other statute is simlar and such
incorporation is relevant and necessary for the purpose of
advanci ng the objects and purposes of the legislation. [217
H, 218 A-B]

201

In the instant case sub-section (2-A) of section 9 of
the Act does not suffer from the vice of excessive
del egation nmerely because the provisions relating to penalty
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in the general sales tax laws of the States are adopted for
purposes of the Act. The assessees under the Act who are
spread over various States are accustoned to the genera
pattern of sales tax lawin their respective States and the
various duties and responsibilities of an assessee who is
liable to pay sales tax. The officers who assess and col |l ect
the tax under the Act are the officers who discharge simlar
functions wunder the State laws. In this situation if
Parliament has, with the know edge of the various provisions
relating to offences and penalties in the general sales tax
laws of the various States adopted themfor purposes of
assessnment, re-assessment, collection and enforcenent of the
provisions of the Act it cannot be said that it has
abdi cated its legislative functions. [222 B-C, 218 C E]

The circunstances | eading to inposition of penalties
and the rates of penalties very fromon State to the other
but the power to make a legislative provision on matters
relating to penalties is circunscribed by various econom c
factors and it cannot be said that Parlianent had virtually
surrendered its | egi sl ative judgnent to t he State
| egi sl atures. There is a clear legislative policy adopted by
Parliament in the case of levy of penalties and that is that
the penalties payable under the Act should be the sane as
the penalties payable under the general sales tax |aw of
each State if the/ rates of penalties exceed reasonable
limts the States mhich are beneficiaries of the tax
col l ected under the Act t hensel ves™ suffer as such
unreasonable levy 'is bound to lead to the killing of the
goose which | ays the gol den egg. The trade woul d i medi ately
shift to areas outside the State which resorts . to higher
taxes and penalties. The political and economc factors
which operate in this field are so powerful ‘that the
provisions with regard to penalties to be made by the State
Legi sl ature cannot but be reasonable as they would affect
the levy of tax wunder the State Act al so. The penal nature
of the penalties itself is a sufficient guidance regarding
maxi mum |l imts upto which penalties can be levied. A penalty
cannot be whol Iy di sproportionate to the extent of
infringenent of |aw Mreover Parlianment always has the
power to anend its own lawi. e the Act if it finds that the
provisions realting to penalties in any State | aw cross the
l[imts of public interest. [222 C(

State of Madras v. N K Nataraja Mudaliar, [1968] 3
S.CR 829; Owalior Rayon Silk Mg. (Wg.) Co. Ltd. v. The
Asstt. Cvnmissioner of Sales Tax & Ors. [1974] 2. S.CR
879; MK Papiah & Sons v. The Excise Comrissioner & Anr
[1975] 3 S.C.R 607, referred to.

3. The marginal note of our Article 20 i's 'protection
in respect of conviction for offences . The presence of
words 'conviction” and 'offences’, in the nmarginal note
"convicted of an offence’, ’'the act charged as an offence
and 'conmission of an offence’, "in clause (1) of Article
20, 'prosecuted and punished” in clause (2) of Article 20
aud 'accused of an offence’ and ’'conpelled to be a witness
against himself’ in clause (3) of Article 20 clearly
suggests that Article 20 relates to the constitutiona
protection given to persons who are charged with a crine
before a crimnal Court. [226 A-B]

202

The word ’'penalty’ is a word of a w de significance.
Sonetimes it rmeans recovery of an anbunt as a penal neasure
even in a civil proceeding. An exaction which is not of a
conpensatory character is also ternmed as a penalty even
though it is not being recovered pursuant to an order
finding the person concerned gquilty of a crinme. In Article
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20(1) the expression 'penalty’ is used in the narrow sense
as nmeaning a paynent which has to be nade or a deprivation
of liberty which has to be suffered as a consequence of a
finding that the person accused of a crime is guilty of the
charge. The word ’penalty’ unsed in Article 20 (1) cannot be
construed as including a ’'penalty’ levied under the sales
tax laws by the departnental authorities for violation of
statutory provisions. A penalty inposed by sales tax
authorities is only a civil [liability, though penal in
character. It may be relevant to notice that sub-section (2-
A) of section 9 of the Act specifically refers to certain
acts and om ssions which are offences for which a crimna
prosecution would lie and the provisions relating to
of fences have not been retrospective effect by section 9 of
t he Anending Act.

[226 B-D, 230 CD

Constitutional” Law of India by HM Seervai; 3rd Ed.
vol. 1.7 p. 759; Magbool Hussain v. The state of Bonbay,
[1953] S.C. R ~730; Jawala Ramv. State of Pepsu, [1962] 2
S.C. R 503; State of West Bengal 'v. S.K Ghosh [1963] 2
S .CR 111; Ms. Hati Singh Mg Co. 'Ltd. & Anr. v. Union of
India & O's., [1960] 3 S.C.R 528: Pai Bahadur Hurdut Roy
Mati Lal Jute MIls v The  State of Bihar & Anr., [1956] 7
S.T.C. 609; The State of Bihar v. Rai ' Bahadur Hurdut Ray
Moti Lall Jute MIls & Anr., A l.R 1960 S.C 378; Shew
Bhagwan Goenka v. Commercial Tax Officer & Os. [1973] 32
S.T.C. 368; Conmissioner of Walth Tax, Anritsar v. Suersh
Seth, [1981] 3 S.C. R 419; Raghunathan Prasad Mhan Lal v.
I ncome Tax Appellate Tribunal, Del hi Bench & O's., [1970] 75
I.T.R 741; Central India Mtors v. C L. Sharma, Assistant
Conmi ssi oner of Sales Tax, Indore Region, |Indore & Anr.
[1980] 46 S.T.C. 379, referred to.

4. If inits essential features a taxing statute is
within the conpetence of the legislature, it would not cease
to be soif retrospective effect is given to it. The
provision for |levying of interest and to levy penalties
retrospectively and to validate (earlier proceedings under
| aws whi ch had been decl ared unconstitutional after renoving
the element of unconstitutionality is included within the
scope of |egislative power. [231 E]

Under the Constitution the grounds on which-infraction
of the rights to property is to be tested have to be
considered on the precise criteria set out in Article 19
(5). Mere retrospectivity in the inmposition of “the tax
cannot per se render the |aw unconstitutional on the ground
of it infringing the rights to hold property under Article
19 (1) (f). The test of the length of time covered by the
retrospective operation cannot by itself be treated as a
deci sive test.

[231 E, 233 D

In the instant case, there is no dispute about the
validity of the tax payable under the Act during the period
bet ween January 1, 1957 and the date of commencenent of the
Amending Act. It has to be presuned that all the tax has
been collected by the dealers fromtheir custonmers. There is
al so no dispute that the law required the dealers to pay the
tax within the specified time. The
203
deal ers had al so the know edge of the provisions relating to
penalties in the general sales tax |aws of their respective
States. It was only owing to the deficiency in the Act
pointed out by this Court in Khenaka' s case the penalties
becarme not payable. In this situation where the deal ers have
untilised the noney which should have been paid to the
CGovernment and have conmitted default in performng their
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duty, if Parlianment calls wupon them to pay penalties in
accordance with the | aw as anended with retrospective effect
it cannot be said that there has been any unreasonable
restriction inposed on the rights guaranteed under Article
19 (1) (f) and (g) of the Constitution, even though the
period of retrospectivity is nearly nineteen years. [233 H
234 A-C

Chhot abhai Jet habhai Patel & Co, v. The Union of India
JUDGVENT:
The State of Bihar, [1964] 1 S.C.R 897, referred to.

5. Section 48 of the Haryana GCeneral Sales tax Act,
1973 provides both the mnimmand the maxi mum anount of
penalties leviable and it is correlated to the anount of tax
whi ch woul d have been avoided if the turnover returned by
such deal er had been accepted as correct. The degree of
remi ssness involved in the default is a factor to be taken
into account while Ilevying penalty. The order |evying
penalty is quasijudicial in character and invol ves exercise
of judicial discretion. An order levying penalty under
section 48 “is also subject to the provision relating to
appeal. I'n_the circunstances, it is not possible to hold
that section 48 confers _an uncanalised, unguided and
arbitrary power on the authority |levying penalty. [235 E-Q

H ndustan Steel” Ltd. v. State of  Oissa, [1970] 1
S.C.R 753, referred to.

&

ORI G NAL JURI SDICTION: Wit Petitions~ Nos. 9057 of
1982, 318-319 of 1980, 1406-07 of 1981, 782 of 1980, 1264 of
1979, 450, 5798, 5799 of 1980, 2254-60, 4715-17, 7636, 8190
of 1981, 2250, 3478, 5455, 3479, 5518, 7220 of 1982, 608,
609 of 1983, 55-57 of 1977, 362, 401, 670-71, 672-75, 1191-
96, 1534-36, 1539 of 1977, 3768-69, 4196 of 1978, 280, 789-
92, 1981-82, 1083-84 of 1979, 233-241, 2201 of 1981, 3300,
3316, 3317, 3318, 3325, 3326, 3327 of 1982, 4389-90 and
4562-72 of 1978.

Under Article 32 of the Constitution of India.

M N. Phadke, U R Lalit, S.B.. Bhasni, Sm, ~ Santosh
GQupta, H G CGupta, Snrwa Mtter, K. C Dua, MP. Jha, Dr.
NM Ghatate S Y. Deshpaade, S.B. Saharya, Vishnu B
Saharya, G S. Jetely and Ram Lal for the Petitioners.

L N, Sihna, Attorney General, P.P. Singh, Mss A
Subhashini, R N. Poddar, Copal Subranmanium D.P. Mhanti,
S.A Shroff, D.D. Sharma, V.B. Joshi and M N. Shroff for the
Respondent s.

204

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The petitioners in these two batches
of petitions filed under Article 32 of the Constitution have
qguestioned the Constitutional validity of sub-section (2-A)
of section 9 of the Central Sales Tax Act, 1956 (Act No. 74
of 1956) (hereinafter referred to as 'the Act’) as anended
by the Central Sales Tax (Amendnent) Act, 1976 (Act No. 103
of 1976) hereinafter referred to as 'the Anending Act’) and
section 9 of the Anending Act Validating the levy of
penal ties under the Act with retrospective effect.

The petitioners are dealers under the Act having their
pl aces of business in the States of Mharashtra, Haryana,
etc.

For the purpose of understanding the points of dispute
raised in these cases, it is necessary to deal with the
history of the legislation relating to taxes on inter-State
Sal es and purchases of goods during the post-Constitution
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period. Under Entry 54 of List Il of the Seventh Schedule to
the Constitution, the power to levy tax on sale or purchase
of good other than newspapers was assigned to the State
Legi sl ature. The power to | evy taxes on the sale or purchase
of newspapers and on advertisenments published therein was,
however, assigned to Parlianent under Entry 92 of List | of
the Seventh Schedule to the Constitution. Article 286 (as it
was originally enacted) of the Constitution which inposed
certain restrictions on a State in the matter of levy of tax
on the sale or purchase of goods read as foll ows: -

"286. (1) No law of a State shall inpose, or
authorise the inposition of, a tax on the sale or
purchase of goods where such sale or purchase
t akes pl ace-

(a) outside the State; or

(b) inthe course of the inmport of the goods

into, or ~export-of the goods out of, the
territory of India.

Explanation.- For the purposes of sub-clause
(a), a sale or purchase shall be deened to have
taken place in the State in which the goods have
actual ly been delivered

205

as a direct result ~of such sale or purchase for

the purpose of ~ consunpti on in that St ate,

notw t hstanding the fact that wunder the genera

law relating to sale of goods the property in the

goods has by reason of such sale or  purchase

passed in anot her State.

(2) Except in-so far as Parlianent may by |aw
ot herwi se provide, no law of a State shall inpose,
or authorise the inmposition of, atax on the sale
or purchase of any goods where such sale or
purchase takes place in the course of inter-State
trade or conmerce:

Provided that the President nmay by order
direct that any tax on the sale or purchase of
goods which was being lawfully levied by  the
CGovernment of any State imediately before the
comencemnent of this Constitution shal |
notw t hstandi ng that the inposition of such tax is
contrary to the provisions of this clause,
continue to be levied until the thirty first day
of March, 1951.

(3) No law nmade by the Legislature of a State
i mposing, or authorising the inposition of, a-tax
on the sale or purchase of any such goods as have
been declared by Parlianent by |aw to be essentia
for the life of the community shall have effect
unless it has been reserved for the consideration
of the President and has received his assent."

The true effect of the above Article on inter-State
sal es and purchases of goods was considered by this Court in
the State of Bonbay & Anr. v. The United Motors (India) Ltd
& Ors(1l). In that case this Court held that Article 286 (1)
(a) of the Constitution read with the Explanation thereto
and construed in the light of Article 301 and Article 304 of
the Constitution prohibited the taxation of sales or

purchases involving inter-State elements by all States
except the State in which the goods were delivered for the
pur pose of consunption therein. 1In other words it was held

that in the case of inter-State sales, the inporting State
al one was conpetent to levy tax on transactions of sale
under its sales tax | aw on persons who were,

206
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resident outside its territory provided the goods were
delivered in the inporting State for the purpose of
consunption therein. The result of this decision was that a
deal er carrying on business in the exporting State becane
anmenable to the sales tax law of the inporting State in
whi ch the goods were consunmed. This question was again
reconsidered in The Bengal Imunity Conpany Ltd. v. The
State of Bihar & Os.(1) In that case, this Court held that
a reading of clause (1) (a) read with the Explanation

clause. (1) (b), clause (2) and clause (3) of Article 286
showed that those clauses were intended to deal wth
di fferent topics and one could not be projected or read into
the other and, therefore, the Explanation to clause (!)
could not be legitinately " extended to clause (2) either as
an exception or as provisoto it or read as curtailing or
l[imting clause (2). Consequently it was held that the State
of Bihar could not levy sales tax under its |law on goods
whi ch were subject matt r of inter-State sal es even though
they had been consumed in that State in the absence of a | aw
nmade by Parlianment as provided in clause (2) of Article 286.
Thi s judgnent —Was delivered on Septenber 6, 1955 and the
view expressed in this casewas further reiterated in Ms
Ram Narain Sons Ltd. v, Asst. Conmm ssioner of Sales Tax &
Os.(3) which was decided on Septenber 20, 1955. The result
was that no State/could |levy sales tax on.inter-State sales
as there was no central legislation authorising it This
judgrment caused a serious financial disequilibrium on the
budgets of the several States which had collected sales tax
in accordance with the decision in the case of United Mtors
(supra) as they had to refund all the taxes so collected
fromthe non-resident traders. This situation was net by the

Presi dent pronulgating ordinance No. I'l1l of 1956 which was
| ater on replaced by the Sal es Tax Laws Validation Act, 1956
(Act VIl of 1956), whereby all collections of sales tax on

inter-State sales by the States upto Septenber 6, 1955 were
validated and proceedings in respect of the levy on inter-
State sale. for assessnment were also protected. Later on in
the light of the report of the Taxation Enquiry Conm ssion
the Constitution itself was anmended by the Constitution
(Si xth Amendnent) Act, 1956 by introducing Entry 92-A in the
Uni on List, substituting Entry 54 in the State List by a new
Entry and by anmending Article 269 and Article 286. Entry 92-
Ain the Union List reads:
207

"92-A. Taxes on the sale or purchase of goods

ot her than newspapers, where such sal e or purchase

takes place in the course of inter-State trade or

commer ce".

Entry 54 in the State List now reads:

"54. Taxes on the sale or purchase of goods

ot her than newspapers, subject to the provisions

of Entry 92-A of List I."

The taxes levied on the inter-State sales and purchases
by the Central Government under a | aw nmade pursuant to-the
new Entry 92-A cane to be assigned to the States in-the
manner provided in clause (2) of Article 269 by the
i nclusi on of sub-clause (g) in clause (1) of Article 269 and
under the new clause i.e. clause (3) added to Article 269,
Parliament was enmpowered to formul ate principl es-for
determ ning when a sale or purchase of goods took place in
the course of inter-State trade or conmerce. After anendnent
the relevant part of Article 269 of the Constitution reads:

"269. (1) The following duties and taxes
shall be levied and coll ected by the Governnent of

India but shall be assigned to the States in the
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manner provided in clause (2), nanely- 13

(g) taxes on the sale or purchase of goods
ot her than newspapers, where such sale or purchase
takes place in the course of inter-State trade or
commer ce

(3) Par | i ament nay by law formul ate
principles for determ ning when a sale or purchase

of goods takes place in the course of inter-State

trade or conmerce."

In Article 286 of the Constitution, the Explanation to
clause (1) was omtted and clauses (2) and (3) were
substituted by new clauses (2) and (3) Article 286 now reads
as follows:

"286. (1) No law of a State shall inpose, or

aut horise the inmposition of, a tax on the sale or

purchase of ~ goods where such sale or purchase

t akes pl ace-

208
(a) —outside the State; or
(b) inthe course of ~the inmport of the goods
into, or export of goods out of, the
territory of India.
(2) Parlianment may by law fornulate principles
for determi/ning when a sale or purchase of
goods take place in any of the ways nentioned
in clause (1).

(3) Any law of a State shall, in so far as it
i mposes, or . authorises the inposition of, a
tax on the sale or purchase of goods declared
by Parlianent by law to be of specia
importance in inter-State trade  or commrerce
be subj ect to such restrictions and
conditions in regard to the systemof |evy,
rates and other incidents of the tax  as
Parlianment may by | aw specify."

Accordingly the Act was passed in. 1956. It has been
amended a nunber of times since then. The Preanble 'to the
Act states that the object of the Act is-to formulate
principles for deter mning when a sale or purchase of goods
takes place in the course of inter-State trade or comerce
or outside a State or in the course . O inport into or
export from India, to provide for the levy, collection and
distribution of taxes on sales of goods in the course of
inter-State trade or comrerce and to declare certain goods
to be of special inportance in inter-State trade or comerce
and specify the restrictions and conditions to which State
| aws i nposing taxes on the sales or purchase of such goods

of special inportance shall be subject. The expression
"dealer’ is defined in section 2(b) of the Act -and the
expression ’'sale’ is defined in section 2(g) thereof.

Section 3 of the Act |ays down the principles with reference
to which the question whether a sale or purchase of goods
has taken place in the course of inter-State trade or
comerce or not can be determ ned. Section 4 of the Act
provi des for determ ning when a sale or purchase of goods is
deenmed to take place outside a State and section 5 of the
Act lays down the principles governing the determnation of
the question whether a sale or purchase has taken place in
the course of export or inport. Section 6 of the Act is the
chargi ng section. Sub-section (1) and (I-A) of section 6 of
the Act which are material for purposes of this case read as
fol | ows:
"6. Liability to tax on inter-State sales.
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(1) Subject to the other provisions contained
inthis Act every dealer shall, with effect from
such date as the A Central Government my, by
notification in the official Gazette, appoint, not
being earlier than thirty days from the date of
such notification, be liable to pay tax under this
Act on all sales of goods other than electrica
energy effected by him in the course of inter-
State trade or comrerce during any year on and
fromthe date so notifi ed.

Provided that a dealer shall not be liable to
pay tax under this Act on any sale of goods which
in accordance with the provisions of sub-section
(3) of section 5, is a salein the course of
export of those goods out of the territory of
I ndi a.

(1-A) A dealer shall  be liable to pay tax
under this Act on a sale of any goods effected by
himinthe course of inter-State trade or commerce
not wi-t hstandi ng t hat no - tax- would have been
| evi abl e (whether ~on the seller or the purchaser)
under the sales tax law of the appropriate State
if that sale had taken place inside that State."
Sub-section (2) of section 6 of the Act deals with the

ci rcunst ances when certain inter-State  sales or purchases

wi | |

(1)

be exenpt fromthe liability inmposed under sub-sections
and (1-A) of 'section 6. Section 6-A of the Act deals

with the burden of « proof in the proceedings under the Act.
Section 7 of the Act provides for registration of dealers,
section 8 specifies the rates of tax on sales in the course

of i
t he

nter-State trade or comrerce and section 8-A lays down
rules relating to determ nation of turnover. Section 9

of the Act which has undergone a nunber of changes provides

for
Act .

assessnent, collection etc.~ O the |levy nade under the
By reason of the retrospective anmendnent nade by the

Central Sales Tax Anendment Act 28 of 1969, section 9 (with
effect fromthe comrencenent of the Act) read as foll ows:

210

"9. Levy and collection of tax and penalties-

(1) The tax payable by any deal er under this
Act on sales of goods effected by him in the
course of inter-State trade or comrerce, whether
such sales fall within clause (a) or clause (b) of
section 3, shall be levied by the

Government of India and the tax so |evied shall be
collected by that CGovernnent in accordance with
the t provisions of sub-section (2), in the State
fromwhich the novenent of the goods comenced:

Provided that, in the case of a sale of goods
during their novenment from one State to another
being a sale subsequent to the first sale \in
respect of the sane goods, the tax shall, where
such sale does not fall within sub section (2) of
section 6, be levied and collected in the State
fromwhich the registered dealer effecting the
subsequent sale obtained or, as the case nmay be,
could have obtained the formprescribed for the
purposes of clause (a) of sub-section (4) of
section 8 in connection with the purchase of such
goods.

(2) Subject to the other provisions of this
Act and the rul es made thereunder, the authorities
for the tinme . being enpowered to assess, re-
assess, collect and enforce paynent of any tax
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under the general sales tax |law of the appropriate
State shall, on behalf of Government of |India,
assess, reassess, collect and enforce. paynent of
tax, including any penalty, payable by a dealer
under this Act as if the tax or penalty payabl e by
such a dealer under this Act is a tax or penalty
payabl e under the general sales tax |aw of the
State; and for this purpose they may exercise al
or any of the powers they have under the genera
sales tax law of the State; and the provisions of
such | aw, i ncluding provisions rel ating to
returns, pro visional assessment, advance paynent
of tax, registration 1' of the transferee of any
busi ness, inposition of the tax liability of a
person carrying on business on the transferee of,
or successor to, such business, transfer of
liability of any firmor Hindu undivided famly to
pay tax in'the -event of the dissolution of such
firmor ~partition of such famly, recovery of tax
fromthird oparties, appeals, reviews, revisions,
references, refunds,  penalties, conmpounding of
of fences and treat ment of docunents furnished by a
deal er as confidential, shall apply accordingly.
Provided that if in any State or part thereof
there is no general sales tax lawin force, the
Central Govern-
211
ment may by rules nmade in this behalf make
necessary provision for all or any of the mtters
specified in this sub-section
(3) The proceeds in_any financial year of any tax,
i ncluding any penalty, |evied and collected under

this Act in any State (other than a union
territory) on behalf of the CGovernment of India
shall be assigned to that State and shall be

retained by it and the proceeds attributable to

Union territories formpart  of the Consolidated

Fund of India."

(Underlining by us)

It is seen from sub-section (2) of section 9 quoted
above that the authorities enpowered to assess, reassess,
collect and enforce paynent of any tax under the genera
sales tax law of the appropriate State are authorized to
assess,’ reassess and enforce paynent of tax including any
penal ty payable by a dealer under the Act. The-authorities
under the GCeneral sales tax |aw of the State have thus been
made the agents of the Union Government in discharging the
duties of assessment etc. referred to in section 9(2) of the
Act, and enpowered to exercise all Dr any of the powers they
have under the general sales tax |aw of the State for the
af oresai d purposes. Section 9(2) further provides that the
provisions of the general sales tax law of the State
concerned including provi si ons rel ating to returns,
provi si onal assessnent, advance paynent of tax, registration
of the transferee of any business, inposition of the tax
liability of a person carrying on business on the transferee
of, or successor to, such business, transfer of liability of
any firm or Hndu undivided famly to pay tax in the event
of dissolution of any firmor partition of such famly,
recovery of tax from third parties, appeals, reviews,
revi sions, references, refunds, penalties, conpounding of
of fences and treatnment of docunents furni shed by a deal er as
confidential shall apply accordingly to the proceedings
under the Act. The proviso to sub- section (2) of section 9
of the Act provides that if in any State or part thereof
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there is no general sales tax lawin force, the Centra
CGovernment may by rules nmde in this behalf nake necessary
provision for all or any of the matters specified in that
sub-section. Sub-section (3) of section 9 of the Act
virtually carries out the intention of Article 269 of the
Constitution by providing that the proceedings in any
financial year of any tax, including any penalty |evied and
coll ected under the Act in any State (other than a Union
212
Territory) on behalf of the Government of India shall be
retained by it. It may be nentioned here that there was no
express provision in the Act itself authorizing the |evy of
any penalty for delay or default in paynent of the tax due
under the Act or for other breaches of the general sales tax
laws of the States in so far as they were adopted by section
9(2) of the Act as part of the machinery under the Act. But
it was understood by all the ~sales tax authorities in the
States who were authorized to exercise power under section
9(2) that  penalty could also be collected by them in
accordance with the provisions of the general sales tax of
the appropriate State in order to enforce the provisions of
the Act including collectionof tax thereunder. In Khenka &
Co. v. State of Maharashtra(l) which was a case heard by a
Bench of five |earned Judges of this Court, an assessee
under the Act who was a resident of the State of Maharashtra
contended that the levy of penalty under section 16(4) of
the Bombay Sales Tax Act for delay or default in paynent of
tax due under the Act was not warranted by the provisions of
section 9(2) of the Act. There were three opinions expressed
in that case. A. N. Ray, J. with whom Khanna, J. agreed held
that a penalty not being nerely a sanction or an adjunct to
or consequential to an assessnment and not ~being just a
machinery to enforce payment of a tax but in reality was a
statutory liability in the absence of any express provision
of levy of penalty for delay —or default in paynent of the
tax under the Act, it was not open-to the authorities under
the State lawto levy and recover penalty for delay or
default in paynent of tax under the Act. Mathew, J. with
whom Chandrachud, J. (as he then was) agreed took a contrary
view holding that if for enforcing paynent of tax due under
the general sales tax law of the appropriate State the
aut horities thereunder had power to inpose penalty, they had
the same power of inposing penalty for enforcing. paynent of
tax payable wunder the Act in accordance with the genera
sales tax law of the State. Wile the existence of specific
provision for levy of penalty under section 10 read with
section 10-A of the Act was relied on by A N Ray, CJ. in
support of his view, the said provisions were explained by
Mat hew, J. by observing that the penalties provided for in
section 10 read with section 10-A of the Act were not for
the purpose of or in connection with assessnent,
reassessnent, collection and enforcement of payment of tax
payabl e by a dealer under the Act. Beg, J. (as he then was)
by his separate judgnent concurred with the view of A N
Ray, C. J.. The result was that
213
the penalty |levied against the appellant was held to be
unsustainable in accordance with the opinion of the
majority. Consequently section 9 came to be anended by the
Amendi ng Act which was published in the Gazette of India on
Septenber 9, 1976 introducing sub-section (2-A) init. W
are not concerned with the other anendnents nmade by the
Anmending Act in this case. Sub-section 2-A of section 9
whi ch was introduced by the Anendi ng Act reads:

"(2-A). Al the provisions relating to
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of fences and penal ties (including provi si ons

relating to penalties in lieu of prosecution for

an offence or in addition to the penalties or

puni shment  for an offence but excluding the

provisions relating to matters provided for in

sections 10 and 10A) of the general sales tax |aw

of each State shall with necessary nodifications,

apply inrelation to the assessnment, reassessment,

col lection and the enforcenent of paynent of any

tax required to be collected under this Act in

such State or in relation to any process connected

wi th such assessnent, reassess-ment, collection or

enforcenent of paynent as if the tax under this

Act were a tax under such sales tax |aw"

Sub-section (1) of section 9 of the Anending Act
contains a validating provision. Section 9 of the Amending
Act declared that the provisions of section 9 of the Act
woul d have effect and should be deenmed always to have had
effect lin relationto the period comrencing from January S,
1957 and ‘ending with the date i nmediately preceding the date
of comrencenent of the Amending Act as if section 9 of the
Act al so provided-

(a) that all the provisions relating to penalties
(including provisions relating to penalties in lieu of
prosecution for an offence or in addition to the penalties
or puni shnment on conviction for an of fence but excluding the
provisions relating to matters provided for in sections 10
and 10A of the principal Act and the provisions relating to
of fences) of the general sales tax |aw of each State shall
with necessary nodifications, apply in relation to-

(i) the assessnent, re-assessnent, collection and

enforcenent of paynment of any tax required to
be collected wunder the principal” Act in such
State; and
214
(ii) any process connected wth such assessnent,
reassessnent, collection or enforcement of
paynment; and

(b) that for the purposes of the application of the
prosisions of such law, the tax under the —principal Act
shal | be deened to be tax under such [aw,

Sub-section (2) of section 9 of the Anending  Act
validated all actions taken in connection with the levy of
penalties by declaring that not wi t hst andi ng anyt hi ng
contained in any judgnent, decree or order of any court or
tribunal or other authority, all penalties under the genera
sales tax law of any State inmposed or purporting to have
been i mposed in pursuance of the provisions of section 9 of
the Act and all proceedings acts or things taken or done for
the purpose of, or in relation to the inposition or
collection of such penalties before the commencenent of the
Amendi ng Act should for all purposes be deenmed to be and to
have al ways been inmposed. taken or done as validly and
effectively as if the provisions of sub-section (1) had been
in force when such penalties were inposed or proceedi ngs or
acts or things were taken or done and accordingly-

(a) no suit or other proceedings shall be maintained or
continued in or before any court or any tribunal or other
authority for the refund of any amount received or realised
by way of such penalty;

(b) no court, tribunal or other authority shall enforce
any decree or order directing the refund of any anount
received or realised by way of such penalty;

(c) where any amount which had been received or
realised by way of such penalty had been refunded before the
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comencenment of this Act and such refund woul d not have been
allowed if the provisions of sub-section (1) had been in
force on the date on which the order for such refund was
passed, the anount so refunded nay be recovered as an arrear
of tax under the Act;

(d) any proceeding, act or thing which could have been
validly taken, continued or done for the inposition of such
penalty at any tine before the commencenent of this Act if
the provisions of sub section (1) had then been in force but
whi ch had not been taken
215
continued or done, may after such comencenent be taken
continued or done.

Sub-section (3) of section 9 of the Anending Act
provided that nothing in section 9 (2) there of should be
construed as preventing any person from questioning the
i mposition or collection of any penalty or any proceeding,
act or ~thing in connection therewnith or fromclaimng any
refund in accordance with section 9 of the Act. The
Expl anati'on‘to this sub-section provided for the exclusion
of the period between February 27, 1975 and the date of the
comencemnent  of the Act in conmputing the period of
[imtation for questioning the penalty.

Sub-section (4) of “section 9 of the Anmending Act
validated the | evy of interest on arrears of sales tax al so.

These petitions  are filed after the Amending Act cane
into force.

In support of these petitions the petitioners have
urged the foll ow ng contentions: -

1. that the introduction of sub-section (2-A) in

section 9 of the Act does not have the effect
of making the provisions relating to penalt-
ies leviable under the general sales tax |aws
of the States applicable to the proceedings
under the Act,

2. that the Parlianent cannot adopt the provi-

sions relating to penalties in the genera
sales tax laws, of the States for enforcing
the charge wunder the Act, as such a course

woul d anount to an abdi-cati on of its
essential legislative function by Parlianent;
3 that the provision giving retrospective

effect to sub- section (2-A) of section 9 of
the Act and the provision validating all the
penalties levied prior to the <conmng into
force of the Arending Act are violative of
clause (1) of Article 20 of the Constitution
4. The levy of penalties wth retrospective
effect is also violative of Article 19 (1)
(f) and (g) of the Constitution; and
216
5. that in the case of assessees of the State of
Haryana it is urged that section 48 of the
Haryana General Sales Tax is void as it
confers arbitrary and unguided power on the
authorities to | evy penalties.
We shal | consider these contentions seriatim
The first contention urged on behal f of the petitioners
is that the lacuna in the Act which was pointed out by this
Court in Khemaka's case (supra) nanely that there was no
specific provision levying penalties in the Act as it stood
before its anendnment in 1976 remains unfilled up even now
and hence no penalties can be recovered by wutilising the
provisions of the general sales tax |laws of the respective
States. This argunent is based upon the |anguage of
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subsection (2. A) of section 9 of the Act which is extracted
above. It is contended that the words "(A) 11 the provisions
relating to offences and penalties.. of the general sales
tax law of each State shall with necessary nodifications
apply in relation to the assessnent, re-assessment,
collection and the enforcenment of paynent of any tax
required to be collected under this At . ..." are
insufficient to make the provisions relating to penalties in
the State |aws applicable to the assessees under the Act as

the word ’'penalties’ is not found alongwith the words
assessment, reassessnent, collection and the enforcenent of
payment of any tax’. The argument is msconceived. The

principal object of the Act is not the levying of penalties.
Its object is assessnent, reassessnment, collection and the
enforcenent of paynent of central sales tax. The assessment

incur the liability to pay penalties on account of certain
acts or omssions-commtted by them at the various stages
speci fied above, nanel y, assessnment, reassessnent,

collection and the enforcenent of paynent of tax. The
inclusion of the word ’penalties’ alongwith these four
stages would have, therefore, been  redundant apart from
bei ng i nappropriate. Sub-section (2-A) of section 9 of the
Act expressly makes all the provisions relating to offences
and penalties which are conmtted or incurred, as the case
may be, under the/ general sales tax |laws of the respective
States, applicable to persons who commt correspondi ng acts
and om ssions at the above nmentioned stages under the Act.
To illustrate, if a personis liableto pay any penalty for
not filing a return required to be filed by hi munder the
general sales tax law of a State, a person who is simlarly
required to file a return under the Act incurs the penalty
for not filing a return and the neasure of penalty is the
same as under the State law. If a person is liable to
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pay penalty at a particular rate in addition to the tax for
not paying any part of the tax due under a State |law within
the specified tine, a person |liable to pay tax under the Act
beconmes liable to pay the penalty at the sanme rate if he
conmits default in paying the tax due under the Act. W do
not, therefore, find any lacuna in_ the |anguage of sub-
section (2-A) of section 9 of the “Act which -makes the
provisions relating to penalties under the general sales tax
laws of the respective States inapplicable even nowto the
proceedi ngs under the Act. Wiile sub-section (2-A)  of
section 9 of the Act makes the provisions relating to both
of fences and penalties in the general sales tax laws of
States applicable to the proceedi ngs under the Act
prospectively, section 9 of the Amending Act nmakes all the
provisions relating to penalties only in the general sales
tax laws of the States applicable to the proceeding under
the Act retrospectively by adopting the same ' |anguage
appearing in subsection (2-A) of section 9 of the Act. This
pattern of legislation had to be adopted perhaps because
Parliament wished rightly not to give retrospective effect
to the provisions relating to offences also which are
referred to in sub-section (2-A) of section 9. Having thus
given retrospective effect to section 2-A of section 9 with
effect from January 5, 1957 in so far as penalties were
concerned by enacting sub-section (1) of section 9 of the
Amendi ng Act, Parlianent renoved the deficiency pointed out
in Kheanmaka's case (supra) inthe Act. In view of the
retrospective amendnent, the basis of the judgnent in
Kheanka's case (supra) was also renoved. Consequently the
judgrment delivered in that case could not stand in the way
of realisation of penalties in accordance with the
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validating provisions of section 9 (2) of the Amending Act
W are of the viewthat sub-section (2-A) of section 9 of
the Act and section 9 of the Amending Act are adequate
enough to assess and realise penalties with effect from
January 5, 1957 as contenplated therein. W, therefore, hold
that there is no substance in this contention of the
petitioners.

The second point urged on behalf of the petitioners is
that sub-section (2-A) of section 9 of the Act suffers from
the vice of excessive delegation of |egislative power. It is
argued that Parliament by adopting the provisions relating
to offences and penalties referred to in the various genera
sales tax laws of the States has abdicated its essentia
| egi slative function. The question whether there has been
excessi ve del egation or abdication of |egislative power has
to be deci ded on the neaning of the words in the statute and

the policy behindit. In the instant case, Parlianment has
not authorised the State Legislatures to make laws in
respect of

218

of fences and penalties that nay be leviable under the Act.
What is done by Parliament by enacting sub-section (2-A) of’
section 9 is that whatever provisions relating to offences
and penalties were there in the general sales tax | aws of
the States woul d be applicable with appropriate nodification
to assessnent, reassessnent, collection and enforcenent or
the provisions of the Act. Legislation by incorporation of
provi sions of another statute ever.  though passed by a
different legislature is a well known method of |egislation
whi ch does not affect the wvalidity of the legislation
particularly when the schene of the other statute is simlar
and such incorporation is relevant and necessary for the
purpose of advancing the objects and purposes of the
legislation. In the instant case we should bear in nind the
history of the central sales tax legislation and its object
and purpose. The central sales tax levied on inter-State
sales is assigned under Article (269 of the Constitution to
the States who are the true beneficiaries. The ‘assessees
under the Act who are spread over various States are
accustoned to the general pattern of sale tax law.in their
respective St ates and t he vari ous duti es and
responsibilities of an assessee who is liable to pay sales
tax. The officers who assess and collect the tax under the
Act are the officers who discharge simlar functions under
the State laws. In this situation if Parliament has, with
the know edge of the various provisions relating to offences
and penalties in the general sales tax | aws of the various
St at es, adopt ed them for pur poses of assessnment,
reassessnent, collection and enforcement of the provisions
of the Act it cannot be said that it has abdicated its
| egi slative functions. In this connection it is necessary to
refer to the decision of this Court in State of Madras v. N
K. Nataraja Miudaliar(1l). In that case one of the contentions
rai sed by the assessee related to the validity of section 8
of the Act as anended by Central Act 31 of 1958. By sub-
section (1) of section 8 every dealer who in the course of
inter-State trade or commerce sold to the CGovernment any
goods or to a registered dealer, other than the Governnent,
goods of the description referred to in sub-section (3) of
section 8 was |liable to pay tax under the Act at the rate of
one per cent of his turnover. Under sub-section (2) of
section 8 the tax payable on the turnover relating to inter-
State sales not falling under sub-section (1) of section 8
was (a) in the case of declared goods, to be conputed at the
rate applicable to the sale or purchase of such goods inside
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the appropriate State and (b) in the case of goods other
than declared goods at the rate of seven per cent or at the
rate
219
applicable to the sale or purchase of such goods inside the
appropriate State whichever was higher. Sub-section (2-A) O
section 8 of the Act provided that notw t hstandi ng anythi ng
contai ned in subsection (1) or sub-section (2), if under the
sales tax law of the appropriate State the sale or purchase
as the case may be, of any goods by a deal er was exenpt from
tax generally or subject to tax generally at a rate which
was | ower than one per cent (whether called a tax, a fee or
by any other name) the tax payable under the Act on his
turnover in so far as the turnover or any part thereof
related to the sale of such goods should be nil or as the
case mght be, should be calculated at the |lower rate. The
Expl anation to sub-section 2-A of section 8 provided that
for the purpose of that sub-section, a sale or purchase of
goods should not be deened to be exenpt fromtax generally
under the sales tax |aw of ~the appropriate State if under
that it was exenpt only in specified circunstances or under
specified conditions or in relation to which the tax was
levied at specified stages or otherwi se than with reference
to the turnover of ~ goods. Justifying the varying rates of
tax under subsection (2) and (2-A) of section 8 depending
upon the rates of tax levied in different States, Shah, J.
hserved at pages 844-846 thus:
"The rates' of tax in force at the date when

the Central Sales Tax Act was enacted have again

not becone crystalised The  rate which the State

Legi sl ature determnes, subject to the maxi num

prescribed for goods referred toin s 8 (1) and

(2) are t he operative rates for t hose

transactions: in respect of -transactions falling

within s 8 (2) (b) therate is determned by the

State rate except where the State rate is between

the range of two and seven( per cent. The rate

which a State legislature ‘inposes in respect of

inter-State transactions in a particular commodity

nmust depend upon a variety of factors. A State nay

be led to inpose a high rate of tax on a commodity

either when it is not consumed at all within the

State, or if it feels that the burden which is

falling on consuners within the State will be nore

than offset by the gain in revenue ultinately

derived from outside consuners. The inmposition of

rates of sales tax is normally influenced by

factors political and economic. If the rate is so

high as to drive away prospective traders from

purchasing a commodity and to resort to other

sources of supply, in its own interest the State

wi |l adjust
210

the rate to attract purchasers ...Again, in a

denocratic constitution political forces would

operate against the | evy of an unduly high rate of

tax. The rate of tax on sales of a combdity nay

not ordinarily be based on arbitrary

consi derations but in the light of the facility of

trade in a particular commdity, the market

condi tions i nternal and ext ernal -and t he

I'i keli hood of-consuners not being scared away by

the price which includes a high rate of tax.

Attention nmust also be directed to sub-s. (S) of

s. 8 which authorises the State CGovernnent,
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consi der whet her

notw t hst andi ng anything contained ins. 8 in the
public interest to waive tax or inpose tax on
sales at a lower rate on inter-State trade or
conmerce. It is clear that the |legislature has
contenpl ated that elasticity of rates consistent
wi th economc forces nmay be mai ntai ned.

Preval ence of differential rates of tax on
sal es of the sane comodity cannot be regarded in
isolation as determ native of the object to
di scrimnate between one State and another. Under
the Constitution as originally framed, revenue
fromsales tax was reserved to the States. But
since the power of taxation could be exercised in
a manner prejudicial to the |larger public
interests by the States it was found necessary to
restrict the power of taxation in respect of
transactions which ~had an inter-State content.
Amendnent of Art. 286 and the enactnment of the
Sal es Tax Validation Act 1956, and the Centra
Sal es Tax Act, 1956, were all intended to serve a
dual —purpose: to mmintain the source of revenue
fromsales tax to the States and at the sane tinme
to prevent the States from subjecting transactions
inthe course of inter-State trade so as to
obstruct the free flow of trade by naking
conmmodi ti es unduly expensive. The effect of the
Constitutional provisions achieved in -a somewhat
devi ous manner. is still clear, viz. to  reserve
sales tax as a source of revenue for the States.
The Central Sales Tax Act is enacted under the
authority of the Union Parlianent, but the tax is
coll ected through the agency of the State and is
levied ultimately for the benefit of" the States
and is statutorily assigned to the States. That i
clear fromthe amendnents made by the Constitution
(Si xth Amendment) Act, 1956, in Art. 269, and the

enactment of cls. (1) & (4) of s. 9 of the Central
Sal es Tax Act. The Central sales-tax thoughlevied
for and collected in the name of the Centra
CGovernment is a part of the sales-tax |evy inposed
for the benefit of the States. By leaving it to
the States to levy sales-tax in respect of a
conmodi ty on intra-State transacti ons no
discrimnation is practised: and by ~authorising
the State from which the novenment —of goods
comences to |evy on transactions of sale Centra
sales-tax, at rates prevailing In the | State,
subject to the limtation already set out, in our
judgrment, no discrimnation can be deened to be
practi sed.

In Gnvalior Rayon Silk Mg. (Wg.) Co. Ltd. v. The Asst.
Conmi ssioner of Sales Tax & ors.(1) this Court had

the vice of excessive delegation. The naterial part

section 8(2)

payabl e by any dealer on his turnover in so far as
related to the sale of goods in the course of inter State
trade or conmerce not falling within sub-section (1) thereof
and In case of goods other than declared goods should be
calculated at the rate often per cent or at the
applicable to the sale or purchase of such goods inside the
appropriate State whichever was hi gher. The provision neant

that while
could not be less than ten per cent of the turnover,

to

section 8 (2) (b) of the Act suffered from

of

(b), as it stood then, provided that the tax

it

rate

the tax due on the sale of the goods in question

it
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could be any anount higher than that as m ght be determ ned
by a State Legislature in respect of the intra-State
transactions of sales or purchases of the said goods. In the
above case there were two judgnents both upholding the
validity of the impugned provision.

The majority judgnment delivered by Khanna, J. saw that
there was a legislative policy behind the provision, nanely,
that the rate of sales tax on the goods in question should
be not |less than ten per cent but in any event should be the
sane as the local sales tax for the said goods. Khanna, J.,
however, held that it was not possible to accept that the
view that the legislature wuld not be abdicating its
essential legislative function nerely because it could
always repeal the Ilaw delegating |legislative power to
anot her authority. The mnority view expressed by Mathew,
J., however, differed from
222
Khanna, J on t he above point, but agreed with the concl usion
of the najority on the validity of the inmpugned provision. A
readi ng of ~the above decision shows that the question of
val id delegation of |egislative power requires to be further
exam ned by this Court ~in view of a subsequent decision of
this Court in M K Papiah & Sons. v. The Exci se
Conmi ssioner & Anr. (1) in which we do not find any reference
at all to the case/of Gnaalior Rayon Silk Mg. Wg. Co. (supr
a). BEven so, so far as the present -case 1is concerned,
judging it in the 1light of either of the two views, it has
to be held that subsection (2-A) of section 9 of the Act
does not suffer fromthe vice of ‘excessive del egation nerely
because the provisions relating to penalties in the genera
sales tax laws of the States are adopted for purposes of the
Act .

It may be true that the circunstances leading to
i mposition of penalties and the rates of penalties vary from
one State to the other but the power to make a | egislative
provision on matters relating to penalties is circunscribed
by various economc factors and(it cannot be said that
Parliament has virtually surrendered its | egi slative
judgrment to the State | egi sl atures. There is’  clear
| egi sl ative policy adopted by Parlianent in the case of |evy
of penalties and that is that penalties payable under the
Act should be the same as the penalties payable under the
general sales tax law of each State. |If the rates of
penalti es exceed reasonable lints the States which are the
beneficiaries of the tax collected under the Act thensel ves
suffer as such unreasonable levy is bound to lead to the
killing of the goose which lays the golden egg. The trade
woul d i medi ately shift to areas outside the State which
resorts to higher taxes and penalties The political and
econom ¢ factors which operate in this field are so powerful
that the provisions with regard to penalties to be nade by
the State Legislature cannot but be reasonable as they would
affect the levy of tax under the State Act al so. The pena
nature of the penalties itself is a sufficient guidance
regarding maximumlimts upto which penalties can be |evied.
A penalty cannot be wholly disproportionate to the extent of
infringenent of |aw Mreover Parlianment always has the

power to amend its owni. e. the Act if it finds that the
provisions relating to penalties in any State | aw cross the
[imts of public interest. It is of interest to note here

that in the case of MK Papiah & sons (Supra) it was held
that the existence of the power to repeal or nodify its own
law in order to bring a piece of

223

del egated legislation in accord wth its own |egislative
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will should be considered as an effective check on the
m suse of |egislative power by the delegate. The power of
Parliament to remedy a situation created by the levy of
penalties by the general sales tax laws of States not in
consonance with its own pleasure is also an answer to the
criticismthat Parlianent has effaced itself 1in enacting
sub-section (2-A) of section 9 of the Act. As long as such
power is intact and can be exercised whenever Parlianent
wi shes to take the matter directly into its own hands, there
cannot be a total effacenent of the legislative power of
Parliament. The above view receives support from the
followi ng passage in "Australian constitutional Law' by
Faj genbaum & Hanks (Second Edition) at page 202:

3,009 ... Par | i ament can

del egate to the Crown,  or to any servant of the

Crown, the power to -demand the paynent of taxes,

i ncluding the power to fix the rate of taxation. A

clear illustration is provided by the provisions

of the State Transport Facilities Act 1947 (Q d)

and the State Transport Act 1960 (Q d) which gave

to a _conm ssioner for transport very broad powers

to license services for the carriage of passengers

and goods and to fix the amunt of licence fee to

be paid by every licencee The wvalidity of these

provisions was up held by the Privy Council in,

Cobb & Co. Ltd. v. Kropp (1967) 1 AC, 141,

rejecting an argunent that Queensland Parlianent

had no power to abrogate its taxing power in this

way':

In their Lordshi ps’ ~ view the ~Queensland

| egi slature were fully warranted in legislating in

the terns of the Transport Acts now being

considered. They preserved their own capacity

intact and they retained perfect control over the
conmi ssioner for transport-in as nuch as they
could at any time repeal the. legislation and

wi t hdraw such authority and discretion as they had

vested in him It cannot be asserted that there

was a |evying of noney by pretence of prerogative

wi t hout gr ant of Par | i ament or wi t hout

parliamentary warrant.

The legislature were entitled to use any
agent or any subordinate agency or any nachinery

that they considered appropriate for carrying out

the objects and purposes that
224

they had in mnd and which they designated. They

were entitled to use the comm ssioner for

transport as their instrument to fix and recover

the licence and permt fees (1967) 1 AC at 156,

157."

W feel that even applying the rule in the Gwalior
Rayon Silk Mg. (Wg.) Co.’s case (supra), it cannot be said
that sub-section (2-A) of section 9 suffers fromthe vice of
excessi ve del egation of l|egislative power having regard to
the nature of that provision.

We shall now proceed to consider the question whether
by reason of retrospective effect having been given to sub-
section (2-A) of section 9 of the Act in so far as penalties
are concerned by enacting section 9 of the Anending Act
Parliament has contravened Article 20 (1) of t he
Constitution. In order to nake good the deficiency in the
Act pointed out by the majority judgnent in Khenka's case
(supra) the validating provision contained in section 9 of
The Amending Act provided in substance that in so far as
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penalties were concerned sub-section (2-A) of section 9
shoul d be deened to have had effect in relation to the
peri od commencing on January 5, 1957 and ending wth the
date i mediately preceding the date of comencenent of the
Amendi ng Act. That is obvious from the simlarity of the
| anguage between sub-section (2-A) of section 9 of the Act
and section 9 (1) of the Amending Act. Section 9 (2) of the
Amendi ng Act also contained the usual provision validating
the levy of penalties conpleted prior to the comrencenent of
the Anending Act and authorising the continuance of the.
proceedi ngs for levy of penalties in respect of the period
commenci ng from January 5, 1957. In the instant case it may
be noted that in all the general sales tax laws of the
States, there were provisions requiring every dealer to
conply with statutory requirenents such as the filing of
returns, the payment of the tax due within the specified
time etc. and they were applicable to the deal ers under the
Act by ~reason of section 9 (2) of the Act. Notw thstandi ng
such statutory provisions many dealers failed to perform
their statutory duties. They would have been Iliable to
penalties nmentioned in the relevant statutory provisions if
the defaults conmitted by themwere those conmitted under
the said statutory provisions on the basis of the | anguage
of sub-section 1.1°(2) ~of section 9 of. the Act in nany
States proceeding /for levying penalties in accordance with
the provisions relating to penalties in their respective
general sales tax | aws were commenced agai nst such
defaul ters under the Act and in sone cases proceedi ng were
conpl et ed
225
and penalties were also recovered. Sonme Hi gh Courts also
took the view that such penalties were validly |eviable. But
ultimately this Court by a majority of three to two held in
Khemka' s case (supra) that since there was no | express
provision in the Act permitting the levy of such penalties,
the proceedings relating to the determ nation and recovery
of penalties were not valid. The Amending Act was,
therefore, passed expressly to make the | evy of penalties as
per the general sales tax laws in_ force in the 'States
perm ssible with retrospective effect and also to validate
all such previ ous proceedi ngs. Article 20 of the
Constitution reads thus:

"20. (1) No person shall be convicted of any

of fence except for violation of a lawin force at

the tinme of the comm ssion of the act charged as

an of fence, nor be subjected to a penalty greater

than that which mght have been inflicted under

the law in force at the tinme of the comm ssion of

t he of fence.

(2) No person shall be prosecuted -and

puni shed for the sane of fence nore than once.

(3) No person accused of any of fence shall be
conpelled to be a witness against hinself."

The contention of the petitioners is that any act or
om ssion which is considered to be a default under the Act
for which penalty is leviable is an offence, that such act
or om ssion was not an offence and no penalty was payabl e
under the law in force at the tine when it was committed and
hence they cannot be punished by the | evy of penalty under a
law which is given retrospective effect. They principally
rely on Article 20 (1) in support of their case Art. 20 (1)
is modelled on the basis of section 9 (3) of Article 1 of
the Constitution of the United States of America which
reads: "No bill of attainder or ex post facto |law shall be
passed”. This clause has been wunderstood in the United
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States of Anerica as being applicable only to legislation
concerning crines. (See Calder v. Bull 3 Dall 386 (1798)).
The expression 'offence’ is not defined in the Constitution

Article 367 of the Constitution says that unless the context
ot herwi se provides for words which are not defined in the
Constitution, the meaning assigned in the GCeneral C auses
Act, 1897 nmy be given. Section 3 (38) of the Genera

Clauses Act defines 'offence’ as any act or om ssion made
puni shabl e by any law for the tinme being in force,

226

The marginal note of our Article 20 is ’protection in
respect of conviction for offences’. The presence of the

words 'convition” and 'offences’, in the nmarginal note
"convicted of an offence’, ’'the act charged as an of fence
and 'conmi ssion of offence’  in clause (1) of Article 20,

"prosecuted and punished in_ clause (2) of Article 20 and
"accused of an offence’~ and 'conpelled to be a wtness
against- hinmself” in- clause (3) of Article 20 clearly
suggests that ~ Article 20 relates to the constitutiona
protection given to persons who are charged with a crine
before a crinminal court. (See H M Seervai: Constitutiona
Law of India (3rd Edition) Vol. 1, page 759). The word
"penalty’ is a word of wi de significance. Sonetimes it neans
recovery of an anmount as a penal neasure even in a civi
proceedi ng. An exaction which is not . of conmpensatory
character is also terned as a penalty even though it is not
bei ng recovered pursuant to an order finding the person
concerned guilty of a crine. In Article 20 (1) the
expression 'penalty” ‘is used inthe narrow sense as mneani ng
a paynent which has to be made or a deprivation of liberty
which has to be suffered as a consequence of a finding that
the person accused of a crinme is guilty of the charge.

In Magbool Hussain v. The State of  Bonbay.(1) the
guestion for consideration was whether when the ' custons
authorities confiscated Certain goods under the Sea Customns
Act there was a prosecution and the order of confiscation
constituted a punishnent within the nmeaning of clause (2) of
Article 20. Negativing the said plea, the Court observed at
pages 738-739:

"The very wording of article 20 and the words

used therein:-" convicted "commssion of the act
charged as an offence", "be subjected to a
penal ty", "conm ssion of the offence’, "prosecuted
and puni shed", "accused of any offence", would

i ndi cate that the proceedi ngs therein contenpl ated

are of the nature of crimnal proceedi ngs before a

court of law or a judicial tribunal and the pro-

secution in this context would nean an initiation

or starting of proceedings of a crimnal nature

before a court of lawor a judicial tribunal in

accordance with the procedure prescribed in< the

statute which creates the offence and regul ates

the procedure.™
227

The levy of charges for 'unauthorised use of water
enforced with retrospective effect was held to be not
offending Article 20 (1) in Jawala Ramv. State of Pepsu. (1)
Simlarly in State of Wst Bengal v. S. K Ghosh.(2) the
forfeiture provided under section 13 (3) of the Criminal Law
Amendnent ordi nance 1944 (38 of 1944) was held to be not a
penalty within the nmeaning of Article 20 (1) of the
Constitution and in that connection this Court observed at
pages 130-131 thus:

"Article 20 (1) deals wth conviction of
persons for offences and for subjection of themto
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penalties. It provides firstly that "no person

shall be convicted of any offence except for

violation of a law in force at the tinme of the
conmi ssion of the act charged as an offence"”

Secondly, it provides that no person shall be

"subjected to a penalty greater than that which

m ght have been inflicted under the lawin force

at the time of the conmmssion of the offence"

Clearly, therefore, Art.20 is dealing with punish-

ment for offences and provides two safeguards

nanely. (1) that no one shall be punished for an

act which was not _an offence wunder the law in

force when it was conmitted, and (ii) that no one

shall be subjected to a greater penalty for an

of fence than what was provided under the lawin

force when the offence was committed. The provi-

sion for forfeiture under.s. 13(3) has nothing to

dowith the infliction of any penalty on any

person for an offence. If the forfeiture provided

ins. 13(3) were really a penalty on a convicted

person for conm ssion of ~all offence we should

have found it provided “in the 1943 ordi nance and

that penalty of forfeiture woul d have been

inflicted by the  crimnal court trying the

of fender."

Agai n whil e upholding section 25 FFF(1) (which cane
into force on June 6, 1957) of the Industrial D sputes Act,
1947 which directed conpensation to workers who had been
retrenched earlier on and after November 28, 1956, this
Court observed in Hatisingh Mg. Co. Ltd. & Anr. v. Union of
India & ors.(3) at pages 536 and 545 thus:

228

"Alaw which creates a civil JIliability in
respect of a transaction which has taken place
before the date on which the Act was enacted does
not per se inpose an unreasonable restriction

(page 536)

If the statute fixes crimnal liability for
contravention of the prohibition or the comand
which is made applicable to ‘transactions which
have taken place before the date of its enactnent
the protection of Art. 20(1) nay be attracted.. By
s. 33(c) liability to pay conpensation nmay be
enforced by coercive process, but that again does
not amount to infringement of Art. 20(1) of the
Constitution. Undoubtedly for failure to discharge
liability to pay conpensation, a person nmay be
i mprisoned, under the statute providing for
recovery of the anpbunt, e.g., the Bonbay Land
Revenue Code, but failure to discharge a civi
liability is not unless the statute expressly so
provi des, an offence. The protection of Art. 20(1)
avail s only agai nst punishment for an act which is
treated as an offence which when done was not an
of fence. "

(page 545)

The petitioners have relied wupon certain decisions in
support of their contention. W shall deal with sonme of
them It is true that in Rai Bahadur Hurdut Roy Moti Lal
Jute MIls v. The State of Bihar & Anr. (1) the Hi gh Court of
Patna held that the anendnent of section 14A of the Bihar
Sal es Tax Act, 1947 by Bihar Act IV of 1955 in so far as it
authorised the inposition of the penalty of forfeiture of
the amobunts collected earlier by dealers in contravention of
the provisions of section 14A, wthout prejudice to any
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puni shnent for an offence under that Act, was violative of
Article 20(1) of the Constitution. W have gone through that
decision. W do not find any tenable reason given by the
H gh Court in support of its view It may be added here that
in the appeal filed against that decision before this Court
in The State of Bihar v. Rai Bahadur Hurdut Roy Mbdti Lal
Jute MIls & Anr.(2) the judgnent of the H gh Court was
confirmed on the ground that the penalty of forfeiture was
not
229
i nposable on the facts of that case, but on the question of
the applicability of Article 20(1) to the case, this Court
declined to express any  opinion on the ground that it was
purely an academ c issue. |In Shew Bhagwan Goenka v.
Conmercial Tax officer & ors.(1l) the Calcutta H gh Court
observed that the retrospective operation of an anendnent to
the Bengal Finance (Sales Tax) Act, 1941 which inposed an
unexpected liability in respect of <certain transactions
whi ch when they took place were not subject to any charge or
liability under that Act was opposed to Article 20(1) of the
Constitution. I'n that case the facts were that as a result
of the nodification of the definition of the word ’business’
with retrospective effect, the assessee becane liable to pay
tax on the turnover relating to sales of <certain old and
di scarded machi neries ~and equi prents. The assessee had not
been prosecuted for jany offence or punished by any crinna
court as a consequence of such anmendnent. It was open to the
Hi gh Court to hold 'that if there was any such prosecution
for any offence it was violative of Article 20(1). But in so
far as realisation of tax was -concerned Article 20(1) did
not in terns apply. Reference to Article 20(1) was,
therefore, unnecessary for deciding t hat case. The
observations made by this Court in Comissioner of Walth
Tax, Anritsar v. Suresh Seth(2) at page 430 to the effect:
"In the case of acts anounting to crimes the

puni shment to be inposed cannot be enhanced at al

under our Constitution by any subsequent

| egislation by reason of Article 20(1) of the

Constitution which declares that no person shal

be subjected to a penalty greater than that which

m ght have been inflicted under the lawin force

at the time of the conmi ssion of the offence. In

ot her cases, however, even though the Iliability

may be enhanced it can only be done by a subs-

equent | aw (of course subject to the Constitution)

which either by express words or by necessary

i mplication provides for such enhancenent, "
are obviously of no assistance to the petitioners.

On the. Oher hand, a Full Bench of the Hi gh Court of
Al | ahabad has held in Raghunandan Prasad Mohan Lal .
I ncone- Tax
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Appel l ate Tribunol, Del hi Bench & ors. (1) that Article 20 of
the Constitution contenplates proceedings in the nature of
crimnal proceedings and it does not apply to penalty
proceedi ngs under the Inconme-tax Act, 1961 which have a
civil sanction and are revenue in nature. The Hi gh Court of
Madhya Pradesh has held in Central India Motors v. C L.
Sharma, Assistant Conmm ssioner of Sales Tax, |ndore Region,
Indore Anr.(2) that Article 20(1) is not attracted to the
case of a levy of penalty nmade with retrospective effect
under the Madhya Pradesh CGeneral Sales Tax Act, 1958.

After giving an anxious consideration to the points
urged before us, we feel that the word ’penalty’ used in
Article 20(1) cannot be construed as including a 'penalty’
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| evied under the sales tax laws by the departnenta
authorities for violation of statutory provisions penalty
i nposed by the sales tax authorities is only a civi
liability, though penal in character. It may be relevant to
notice that subsection (2-A) of section 9 of the Act
specifically refers to certain acts and om ssions which are
of fences for which a crimnal prosecution would lie and the
provisions relating to offences have not been given
retrospective effect by section 9 of the Anending Act. The
argunent based on Article 20(1) of the Constitution is,
therefore, rejected.

The next point to be considered is whether the
imposition and collection of penalty wth retrospective
ef fect anounts to an i mposition of an unreasonabl e
restriction on the fundanmental right of the petitioners to
own property and to carry on business guaranteed under
Article 19(1) (f) and (g) of ~the Constitution. W have
already indicated above the circunstances under which it
becomes necessary to levy penalties wth retrospective
effect and to validate all the proceedings relating to | evy
of penalties and recovery thereof. The scope of the power of
a legislature to make a |law validating the levy of a tax or
a duty retrospectively was® considered by this Court in
Chhot abhai Jet habhai© Patel & Co. v. The Union of India &
Anr.(3) The Court held that Parliament acting within its
legislative field had the power and could by Ilaw both
prospectively and retrospectively | evy excise duty under the
Central Excises and. Salt Act .1944 even where it was
established that by reason of the retrospective effect
231
being given to the Ilaw, the assessees were incapable of
passing on the excise duty to the buyers. After considering
certain Anerican decisions, Ayyangar J. Observed at page 37
t hus:

"I't would thus be seen that even under the
constitution of the United States of America the
unconstitutionality of a retrospective tax is
rested on what has been terned "the vague contours
of the b5th Amendnent. Whereas under the 1Indian
Constitution that grounds on which infraction of
the rights to property is to be tested not by the
flexible rule of "due process" but —onthe nore
precise criteria set out in Art. 19(5). Mere
retrospectivity in the inposition of the tax
cannot per se render the Law unconstitutional on
the ground of its infringing the right to hold
property under Art. 19(1)(f ) or depriving the
person of property under Art. 31(1). If on the one
hand, the tax enactnment in question were beyond
| egi sl ative conpetence of the Union or a State
necessarily different considerations arise. “Such
unaut hori sed i nposition woul d undoubtedly not be a
reasonable restriction on the right to hold
property besides being an unreasonable restraint
on the carrying on of business, if the tax in
guestion is one which is laid on a person in
respect of his business activity."

The Court was nore enphatic in Rai Rankrishan & ors. v.
The State of Bihar(3) about the power of the legislature in
India to enact retrospective taxation laws. It held that if
inits essential features a taxing statute is wthin the

conpetence of the legislature, it would not cease to be so
if retrospective effect is givento it. A power to nmake a
law, therefore, includes wthin its scope to nmake al

rel evant provisions which are ancillary or incidental to it.
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The provision for levying of interest and to | evy penalties
retrospectively and to validate earlier proceedings under
[ aws which have been declared wunconstitutional after
renoving the element of unconstitutionality is included
within the scope of legislative power. |In the above
mentioned case of Rai Ramkrishna & ors. (supra), a Bihar Act
levying a tax on passengers and goods passed in 1950 was
declared to be unconstitutional by this Court in Decenber,
1960. An Act validating the said levy after renoving
constitutional deficiencies in it was passed with
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the assent of the President in Septenmber 23, 1961 and t hat
Act was given retrospective effect from April 1, 1950 on
whi ch date the earlier Act which had been declared as
unconstitutional had cone into force. The limted chall enge
nmount ed agai nst the validating Act was that the provisions
contained in section 23(b) thereof which provided that any
proceedi ng conmenced or purported to have been conmenced for
the assessnent, collection and recovery of any anpbunt as tax
or penalty under the provisions of the earlier Act which had

been declared as unconstitutional or the rules nmde
thereunder during the period-fromApril 1, 1950 to July 31
1961 i.e. till the date on which an ordi nance which was

repl aced by the validating Act in question canme into force,
shoul d be deened to have been comrenced and conducted in
accordance with the provisions of the validating Act and if
not already conpleted should be continued and conpleted in
accordance with the validating Act was opposed to Article
304(b) and Article 19(1)(f ) and (g). It was urged in that
case on the basis of the observation made in Sutherland on
"Statutes and Statutory Constructions’ to the effect that:
"Tax statutes nay be retrospective if  the

| egi sl ature clearly SO i ntends. | f t he
retrospective feature of a lawis arbitrary and
burdensone the statute will not be sustained"

that the length of retrospectivity, that is, eleven years
was an unreasonable restriction (on the rights guaranteed
under Article 19(1)(f ) (g). This contention was rejected by
this Court at pages 915 and 916 of the Report as foll ows:
"We do not think that such a nmechanical test
can be applied in determining the validity of the
retrospective operation of the Act. It is
conceivable that cases may arise in which the
retrospective operation of a taxing or other
statute nmay i ntroduce such an el enent of
unr easonabl eness that the restrictions inposed by
it my be open to serious chal | enge as
unconstitutional; but the test of the length of
time covered by the retrospective operation
cannot, by itself, necessarily be a decisive test.
W may have a statute whose retrospective
operation covers a conparatively short period and
yet it is possible that the nature of the
restriction inmposed by it my be of such a
character as to introduce a serious infirmty in
t he
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retrospective operation. On the other hand, we nay
get cases where the period covered by the
retrospective operation of the statute, though
long, will not introduce any such infirmty. Take
the case of a Validating Act. If a statute passed
by the legislature is challenged in proceedings
before a court, and the challenge is ultimtely
sustained and the statute is struck down, it is
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not unlikely that the judicial proceedings nay
occupy a fairly long period and the |legislature
may well decide to await the final decision in the
sai d proceedings before it wuses its legislative
power to cure the alleged infirmty in the earlier
Act. In such a case, if after the final judicia

verdict is pr onounced in the matter the
| egi sl ature passes a validating Act, it may well
cover a long period taken by the judicia
proceedings in Court and yet it woul d be
i nappropriate to hol d t hat because t he

retrospective operation covers a long period,

therefore, the restriction inposed by it is

unreasonabl e. That is why we think the test of the

| ength of time covered by the retrospective

operation cannot by itself be treated as a

deci si ve test.

Take the present case. The earlier Act was

passed in 1950 and cane into force on April 1,

1950, and the tax inposed by it was being

coll'ected until an order of injunction was passed

in the two suits to which we have already

referred. The said suits were dismissed on May 8,

1952, but the appeals preferred by the appellants

were pending /in this Court wuntil Decenber 12

1960. In other’ words, between 1950 and 1960

proceedi ngs were pending in Court in -which the

validity of the Act was being examined and if a

Validating Act = had to be passed, the legislature

cannot be blanmed. for having awaited the fina

decision of this Court -in the said proceedings.

Thus the period covered between the institution of

the said two suits and their final disposal by

this Court cannot be pressed into service for

chal | engi ng t he reasonabl eness of the

retrospective operation of the Act."

In the instant case, the facts are one shade better.
There is no dispute in this case about the validity of the
tax payabl e under the Act during the period between January
1, 1957 and the date of conmencenent of the Amending Act. It
has to be presuned that
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all the tax has been collected by the dealers fromtheir
custonmers. There is also no dispute that the |aw required
the dealers to pay the tax wthin the specified tine. The
deal ers had al so the know edge of the provisions relating to
penalties in the general sales tax |aws of their respective
States. It was only owing to the deficiency in the Act
pointed out by this Court in Khenka's case (supra)’ the
penal ti es becane not payable. |In this situation, where the
deal ers have wutilised the noney which should have been paid
to the Covernment and have conmitted default in performng
their duty, if Parliament calls upon themto pay penalties
in accordance with the law as anmended with retrospective
effect it cannot be said that there has been any
unreasonabl e restriction inposed on the rights guaranteed
under Article 19(1) (f) and (g) of the Constitution, even
though the period of retrospectivity is nearly nineteen
years. It is also pertinent to refer here to subsection (3)
of section 9 of the Anmending Act which provides that the
provi sions contained in sub-section (2) thereof would not
prevent a person from questioning the inposition or
collection of any penalty or any proceeding, act or thing in
connection therewith or for claimng any refund in
accordance with the Act as anmended by the Amendi ng Act read
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with sub-section (I) of section 9 of the Anending Act.
Expl anation to sub-section (3) to section 9 of the Anmending
Act also provides for exclusion of the period between
February 27, 1975 i.e. the date on which the judgment in
Khemka' s case (supra) was delivered upto the date of the
commencement of the Anending Act in computing the period of
l[imtation for questioning ally order levying penalty. In
those proceedings the authorities concerned are sure to
consider all aspects of the case before passing orders
l evying penalties. The contention that the i mpugned
provision is violative of Article 19(1)(f) and (g) of the
Constitution has, therefore, to be rejected.

The next contention relates to the validity of section
48 of the Haryana CGeneral Sales Tax Act, 1973 (Act No. 20 of
1973) It reads:

"48. Failure to-nmaintain correct accounts.

and to furnish correct returns. If a dealer has

mai ntai ned fal se-or incorrect accounts with a view

to suppressing his sales,” purchases or stocks of

goods, or has conceal ed any particulars of his

sal es, purchases or has furnished to, or produced

before any authority under this Act or the rules

made t hereunder ~any account return or information

which is false or incorrect in  any nmateria

particul ar, the
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Conmi ssi oner or any person appointed to-assist him

under sub-section (I) of section 3 nmay after

af fordi ng such  deal er a reasonabl e opportunity of

bei ng heard direct himto pay, by way of penalty,

in addition to any tax payable by him a sum not

| ess than twice and nore than ten tines the anount

of tax which would have been avoided if ‘the

turnover returned by such dealer had been accepted

as correct and where no tax is payable a sum not

| ess than one hundred rupees but not exceedi ng one

t housand rupees. "

The argument urged on behalf of the dealers in the
State of Haryana is that this section which authorises the
levy of penalty at 'a sum of not less than-tw ce and nore
than ten times the amount of tax’ on proof of the defaults
mentioned therein is violative of Article 14 as there i's no
gui dance given to the authority levying the penalty about
the quantum of penalty. There is no substance in this plea.
The provision in question itself suggests-that the levy to
be made wunder it is in the nature of a penalty which
requires the authority concerned to apply his mnd to al
rel evant aspects of the default alleged to have . been
conmitted by a dealer. First the default commtted by the
deal er should be established at an enquiry after giving the
deal er concerned an opportunity of being heard. The degree
of remissness involved in the default is a relevant factor
to be taken into account while | evying penalty. The section
provides both the mninum and the maxi num anount of penalty
leviable and it is correlated to the amobunt of tax which
woul d have been avoided if the turnover returned by such
deal er had been accepted as correct. The order |evying
penalty is quasi judicial in character and invol ves exercise
of judicial discretion. The considerations which should
weigh with the authorities while inposing penalty are well
known and have been settled by nany decisions. Hindustan
Steel Ltd. v. State of Oissa(l) is one such decision. An
order levying penalty under section 48 of the Haryana
General Sales Tax Act is also subject to the provisions
relating to appeal, etc. set out in Chapter VIl thereof. In
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the circunstances, it is not possible to hold that section
48 of the Haryana General Sales Tax Act, 1973 confers an
uncanal i sed, unguided and arbitrary power on the authority
| evying penalty. This contention should, therefore, fail
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In Wit Petition No. 7220 of 1982 it was faintly
suggested that the order of penalty had been passed by an
authority not authorised by law. W find from the record
that the said order is passed by the Assessing Authority-
cum Exci se and Taxation officer, Hissar authorised by the
State Governnent apparently under section 2(a) read wth
section 3 of the Haryana CGeneral Sales Tax Act, 1973 and
Rule 4(1) of the Haryana General Sales Tax Rules, 1975. W
do not find any substance in this contention too.

In the result these petitions fail and they are
dism ssed. In the circunstances of these cases, there wll
be no order as to costs.

H S K Petitions dism ssed
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