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Indian Inconme Tax Act 1922-S. 10(2)(xv)-Wether an anount
foregone by the assessee as Managi ng Agency Comni ssion and
an anount foregone as office allowance was allowable as
Revenue Expenditure.

HEADNOTE

These are all connected appeal s. The ~assessee-respondent
was the managi ng agent of two conpanies N & G As WManagi ng
Agent of N Conpany, it was entitledto receive a comnssion
of 12 1/2 on the net profits of the Managed Conpany toget her
with a sumof Rs. 18,000/as office allowance. In'the case
of G conpany, the assessee was entitled to get an al lowance
of Rs. 30,000/- in addition to its agreed conmi ssion. In
all these appeals, certain questions were submtted by the
Tribunal to the High Court. 1In Gvil Appeal No. Z42 of 1970
only one question was subnmitted and in the other two cases,
i.e., Cvil Appeal No. 243 and 244 of 1970, two questions
were subnitted

In the first appeal, the question subnitted was whether on
the f,acts and circunstances of the case, a certain sumsaid
to, have been foregone by the assessee as managi ng agency

conmi ssion was all owabl e as revenue expenditure. Sim|ar

guestions were called for, for the remaining two assessnent
years as well and in addition, one nobre question was
submitted as to whether certain sum said to have been
' f or egone by the assessee as, office allowance, was

al l owabl e as revenue expenditure under the | ncone Tax Act.
The assessnent years were 1954-55, 1955-56 and 1956-57.

The Hi gh Court <came to the conclusion that it is not
necessary to answer the common question referred to in al
these appeals because it was academic; but the question
relating to the office allowance was , answered in favour of
the assessee.

In the relevant accounting years, the assessee gave up the
nmanagi ng agency conmi ssion from both the nanaged conpanies.
It also gave up the office allowance due from G  Conpany.
The accounting years of both the assessee conpany as well as
t he managed companies were the financial year. The
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conmi ssion was given up by the assessee conpany after the
end of the financial year, but before the accounts 'of the
managed conpany were made up. The accounts of the nmanaged
conpani es were nade up sone tinme during the end of Septenber
of the year followi ng the respective accounting years. But
in the case of office all owance, the sane was given up even
before the end of the financial years,

On the basis of these facts, the |.T.O as well as the
Appel | ate Assistant Commi ssioner held that the deductions
cl ai med were not allowable. As regards the conm ssion, they
cane to the conclusion that the same having accrued at the
end of each of the financial years, the agency giving up the
same subsequent to these dates, does not bring the case
under s. 10(1) of the Incone-tax Act. So far as the office
al | owance was concerned, they cane to the conclusion that

there was no justification for giving up the sane. The
I ncome Tax Appel | ate
903

Tribunal differed fromthis view and held that to the extent
the comm ssion was given up, the assessee conpany had no
incone at all. |In other words, the commission that was
given up cannot be considered as the real income of the
assessee conpany. Therefore, it is an allowable expenditure
under s. 10(2)(xv). As regards the office allowance the
Tri bunal held that 'the sane was al |l owabl e deducti on under s.
10(2) (xv). The Tribunal further held that the conmi ssion
as well as the office allowance were given up by the
assessee on the ground of commercial expediency. The High
Court agreed with this view taken by the Tribunal

Di sm ssing the appeal

HELD : (i) As regards office allowance, following CI.T.
Bonbay North v. Chandul al Keshavlal & Co., 38 1.T.R 601 the
Tribunal was fully justified in comng to the conclusion
that the expenditure incurred cane within the scope of s.
10( 2) (xv). The only contention advanced by the appellant
was that the allowance was paid to neet certain expenses
incurred by the assessee, conpany. Therefore, the /assessee
could not have given up the sane.. This contention 'makes no
difference in law. The ratio of the decision of this’ Court
in Chandulal’'s <case conpletely covers the point wunder
consi deration. [906B]

(ii) The question regarding giving up of the comm ssion,” no
due date was fixed for the paynent of the conm ssion under
the nmanagi ng agency agreenents. The conmm ssion receivable
could have been ascertained only after the managed conpany

made up its accounts. The assessee had given up the
conmi ssion even before the nmanaged conmpany. made up its
accounts. Hence, the fact that the assessee  conpany. was

maintaining its accounts on the basis of mercantile system
cannot lead to the conclusion that the comm ssion accrued to
it by the end of the rel evant accounting year. It -was the
real incone of the assessee conpany that was liable to tax
and the real income could not be arrived at without ' taking
into account the anpunt given up by the assessee.
Therefore. in the present case, the contention of the
revenue that a surrender of the conm ssion wunder the
provisions nentioned in the agreenent were not deductable
for the purposes of Incone Tax, cannot be sustained. [906 F]

Poona Electric Supply Co. Ltd. v. Comm ssioner of |ncone-
tax, Bonbay Gty 1, 57 1.T.R 521 H M Kashiparekh & Co.
Ltd. v. Comm ssioner of Inconme-tax, Bonbay North, Kutch &
Saurashtra, 39 |I.T.R 706, referred to.

The question whether the given up comm ssion conmes under s.
10(2) (xv) depended on whether the inconme had really accrued

or not . It is not a hypothetical accrual of incone that
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has got to be taken into consideration but the real accrua
of the income. |In the present case, since there was no rea
accrual of Inconme, the assessee was not liable to tax for
this anmount.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 242 to 244
(NT) of 1970.

Appeals by certificate fromthe judgment and order dated
April 22, and 23, 1969 of the Calcutta Hi gh Court in Income-
tax Reference Nos. 187, 188 & 189 of 1963.

S. T. Desai, B. B. Ahuja, S P Nayar and R N
Sacht hey, for the appellant (in C. A No. 242).

904

B B. Ahuja, S. P. Nayar andt R N Sachthey, for the
appel lant (in C.A. Nos. 243-244).

B. Sen, / Leila Seth, U K. Khaitan and B. P. Mheshwari,
for the respondent.

The Judgrment of the Court was delivered by

HEGDE, J.-These are connected appeals by certificate. They
relate to respondent’s assessnment for the assessment vyears
1954-55 , 1955-56 and 1956-57. The previous financial years
are the rel evant accounting years.

In all these appeals, as directed by the H gh Court of
Calcutta wunder S.66(2) of the Indian|1ncome Tax Act, 1922,

certain questions were submitted by the Tribunal. In the
first case i.e. Civil Appeal No. 242 of 1970 only one
guestion was submitted and in the other two cases i.e.
Cvil Appeals Nos. 243 and 244 of 1970, two questions were
subm tted. The question submitted in the first case is as
follows :

"Whet her on the facts in the circunstances of
the case the sumof Rs. 1, 1 1,779 said to
have been foregone by the assessee as Managi ng
Agency commission was allowabl e as a’ revenue
expendi ture under S. 10(2) (xv) of the Indian
I ncome-tax Act, 1922 for the assessnment year

1954-55" ?
Simlar questions were called for the remaining two assess-
ment vyears as well. But, in addition, one nore question

nanel y
"Whet her on the facts and in the circunstances
of the case the sumof Rs. 30,000 said to have
been foregone by the assessee as of fice
al  owance receivable from Gaalior ~“Rayon and
Sil k Manufacturing Co. Ltd. was al [owabl e as a
revenue expenditure under Section 10(2) /(xv)
of the Indian Income Tax. Act, 1922 for the)
assessment years, 1955-56 and 1956-57, @ was
called for."
At the hearing, the H gh Court cane to the conclusion  that
it is not necessary to answer the comon question referred
to in all these three appeals as the sane was academ ¢ but
the question relating to the office allowance was answered
in favour of the assessee followi ng the decision of this
Court in Conmissioner of Income tax Bombay North v.
Chandul al Keshavlal & Co. (1)
The material facts of the case may now be stated. The
assessee --respondent is the managi ng agent of the Nationa
Bearing Co. Ltd. and Gwaalior Rayon and Silk Manufacturina
Co. As nmnagi ng agent of the former conpany it was entitled
to receive a commission of 12 1/2 per cent on the net
profits of the managed conpany together with a sum of Rs.
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18,000 as office allowance. 1In the

(1) 38 1.T.R 601.
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case of Gwalior Rayon and M1k Manufacturing Co. the,
assessee was entitled to get an office allowance of Rs.
30,000 per year, in addition to the agreed managi ng agency

conmi ssi on. In the rel evant accounting years the assessee
gave up the managi ng agency comm ssion due from both the
managed conpanies. It also gave up the office allowance due

from Gmalior Rayon and Silk Mnufacturing conpany. The
accounting years of both the assessee conpany as well as the
managed conpanies were the financial years. In the
agreenment entered into between the assessee conpany and the
nmanaged conpanies, no, date for paynment of the nanaging
agency comm ssion appears to have been stipulated. The
conmi ssion was given up by the assessee conpany after the
end of the financial year but-before the accounts of the
managed Co. were nmde up. The accounts of the managed
conpani es’ appear to have been nade up sonewhere during the
end of  ‘September of the year following the respective
accounting years. But, inthe case of office allowance the
same was given up even beforethe end of the financial year
On the basis of these facts the Inconetax Oficer as well as
the Appell ate Assistant Comm ssioner came to the conclusion
that the deductions clained were not allowable. As regards
the comm ssion, they cane to the conclusion that the sane
having accrued at' the end of each of ‘the financial years,
the assessee giving up the same subsequent to those, dates
does not bring the case under S.10(1) of the Act and no case
was made out under S.10(2) (xv). So far ~as the office
allowance is ;oncerned they came to the conclusion that
there was no justification for Living up the sane.

The |Incone-tax Appellate Tribunal differed from the view
taken by the Income-tax O ficer and the Appellate Assistant

Conmi ssi oner . Dealing with the question of conmission it
cane to the conclusion that to the extent the comn ssion was
gi ven up the assessee conpany. earned no inconme at all. In
other words the conmission that was given up cannot be
consi dered as the; real income of the assessee conpany. It
further cane to the conclusion that under any circunstance
it is an allowabl e expenditure under S. 10(2) (xv). As
regards the office allowance, the Tribunal was of the

opi nion that the sane was an all owabl e deduction under S
10(2)(xv). The Tribunal held that the comr ssion as well as
the office allowance were given up by the assessee on the
ground of conmercial expedi ency. The H gh Court agreed with
the view taken by the Tribunal

W will first take up the question relating to (the office

al | owance. According to the finding of the Tribunal the
assessee conmpany gave up the office allowance on the ground
of comercial expediency. It opined that the  managed

conpany’s financial position was not sound during the
rel evant accounting years and it

10-L797SL.P. C.1./73

906

was necessary for the assessee conpany to give up the office
al l owance in order to stabilise the finances of the managed
conpany. The Tribunal further came to the conclusion that
because of the sacrifices nade by the assessee conpany, the
fi nances of the nanaged conpany inproved subsequently, as a
result. of which the assessee conpany was able to earn nore
profits in the later years. This is a finding of fact.
That finding was binding on the Hi gh Court. On the basis of
that finding the Tribunal was fully justified in comng to
the conclusion that the expenditure incurred cane within the
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scope of S. 10(2) (xv). That conclusion is supported by the
decision of this Court in Chandulal’s case (supra). The
only contention advanced in this Court in respect of the
office allowance was that it was paid to nmeet certain
expenses incurred by the assessee conpany-; consequently the
assessee could not have given up the same. W do not know
whether the office allowance was paid solely for that
purpose or whether it was partly as, renuneration and partly
to neet the expenditure incurred. |In either case it nmakes
no difference in law. The ratio of the decision of this
Court in Chandulal’s case conpletely covers the point under
consi der ati on.

Now turning to the question regarding giving up of the

commi ssi on, as nmentioned earlier, the assessee  was
mai ntaining its accounts on the basis of mercantile system
Its accounting year was the financial year. 1t gave up the
comm ssion after ~the end of the financial year. On the

basis of  these facts it was contended on behalf of the
Revenue t hat the commi ssion had accrued before it was given
up. Hence it ~cannot be said that the assessee had not
ear ned the conmi ssion _~in question. Ther ef or e, t he
assessee’s case cannot be considered under S.10(1). W are
unable to accept this contention as correct. As nmentioned
earlier no due date was fixed for the paynent of the
conmi ssion under /the  managi ng agency agreenents. The
conmi ssi on receivabl e coul d have been ascertained only after
the managed conpany nmade up its accounts. The assessee had
gi ven up the conmi ssion even before the managed comnpany made
up its accounts. ‘Hence the mere fact that the assessee
conpany was maintaining its  accounts on- the basis of
nercantile system cannot lead to the conclusion ‘that the
conmi ssion had accrued to it by the end of  the relevant
accounting year. This is also the view taken by the ' Bonbay
H gh Court in H M Kashiparekh & Co. Ltd. v. Conmissioner
of Income-tax, Bonmbay North, Kutch & Saurashtra. (1) The
facts of that case are sonewhat simlar to the, facts of the
present case. Therein the assessee which mmintained its
accounts on nercantile systemwas the, managi ng agent of a
paper mll conpany. Under the nanagi ng agency

(1)391. R 706.

90 7

agreement it was under a duty to forego upto one-thirds of
its conm ssion where the profits of the nmanaged conpany were

not sufficient to pay a dividend of 6 per cent. For the
accounting year ending March 31, 1950, the assessee earned a
conmission of Rs.- 1,17,644, that as a result ~of the

resol uti ons passed by the managed company and the assessee
conpany the assessee gave up a sum of Rs.| 97,000 in
Decenmber, 1950. The Appellate Assistant Conm ssioner / held
that the maxi mum anount the assessee was 'bound to forego
was only Rs. 39,215 and included the bal ance of the anount
foregone, viz., Rs. 57,785/- in the taxable incone. The
Appel late Tribunal, however, found that the sum of Rs.
57,785 was also given up for reasons, of conmerci a
expedi ency. Affirmng the decision of the Tribunal the Hi gh
Court held that it was the real income of the assessee
conpany for the accounting year that was liable to tax and
that the real income could not be arrived at wi thout taking
into account the anmpunt foregone by the assessee. In
ascertaining the real incone the fact that the assessed
followed the mercantile system of accounting did not have
any bearing. The accrual of the comm ssion, the making of
the accounts, the legal obligation to give up part of the
conmi ssion, and the foregoing of the commission at the tinme
of the making of the accounts were not disjointed facts
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there was a dovetailing about them which could not be
ignored. The real incone of the assessee was Rs. 27,644 and
the ambunt of Rs. 97,000 foregone by the assessee could not
be included in the real incone of the assessee for the
accounting year. Rejecting the contention that nerely
because the assessee mamintained its accounts on the basis of
nercantile system the incone nust be held to have accrued
at the end of ,the accounting year, the Hi gh Court observed
"even so, (the failure to produce account books) we shal
proceed on the footing that, the assessee conpany having
followi ng the nmercantil e system of account, there nust have
been entries nmade in its books in the accounting year in
respect of the amobunt of the commission. |In our judgment,
we would not be justified in attaching any particular
importance in this case to the fact that the conpany
followed ,the nercantil e system of account. That would not
have any particular bearing iin applying the principle of
real inconme to the facts of this case. This decision was
cited ‘with approval by this Court in Poona Electric Supply
Co. Ltd. ~v. Commissioner ~of Inconme-tax, Bonbay city
1.(1)Dealing wth that decision this is what this Court
observed : "The concept of ’'real incone’ is also expounded
in the decision of  the Bombay Hgh Court in H M
Kashi parekh & Co. Ltd.. v. Conmm ssioner of I ncome-t ax
(supra). There, /under the managi ng agency agreenent the
managi ng agent was under a duty to forego up to one-third of
(1) 57 1.T.R 521

908
its conmission where the profits-of the nanaged conpany were
not sufficient to pay a dividend of 6 per cent. The

contention of the revenue that such surrender of the
conmi ssion under the provisions nentioned in'the agreenent
was not deductible for the purpose of  inconme-tax was
negati ved. The principle has been succintly stated in the
head- not e thus

"The principle of real incone is not to be so subordinated
as to anpbunt virtually to a negation of it when a surrender
or concession or rebate in respect of nmanaging agency
conmission is nmade, agreed to or. given on -grounds of
conmer ci al expedi ency, sinply because it takes place sone
time after the close of an accounting year. I n~ exam ning
any transaction and situation of this nature the court would
have nore regard to the reality and speciality of the
situation rather than the purely theoretical or doctrinaire
aspect of it. It will lay greater enphasis on the business
aspect of the matter viewed as a whol e when that can be done
wi t hout di sregardi ng statutory | anguage"”.

M. S. T. Desai, |earned counsel appearing for the Revenue
contended that the facts of this case are governed by the
rule laid down by this Court in Mrvi Industries Ltd. wv.
Conmi ssi oner of Income-tax (Central), Calcutta(l). W do
not think that submission is correct. Facts of that case
are :-The assessee, which was the managing agent of its
subsi di ary conpany, mai ntained its accounts on the
nmercantile system It was entitled to receive an office
al l owance of Rs. 1,000 per nonth, a comm ssion of 12’2 per
cent, of the net profits of the nanaged conpany and an
additional conmm ssion of 12 per cent on all purchases of
cotton and sales of cloth and yarn. |In the accounting years
ended on Decenber 31, 1954 and Decenber 31, 1955, the
managed Conpany suffered | osses and the assessee earned only
conmi ssion on the sale of cloth and yarn for the two years.
The total anounts, including the office allowance which the
assessee was entitled to receive were Rs. 50,719 and Rs.
13,963 for the two years. Under clause 2(e) of the nanagi ng
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agency agreenent the comm ssion was due to the assessee on
December 31, 1954 and Decenber 31, 1955, respectively, and
it was payable imedi ately after the annual accounts of the
managed conpany was passed in general neetings, which were
hel d on November 24, 1955, and July 21, 1956, respectively.
By resolutions of its board of directors dated respectively,
April 4, 1955, and June 19, 1956 [i.e., after the comm ssion
had becone due but before it had beconme payable in terns of
clause 2(2)], the assessee relinquished its comrssion on
sales and office all owance because the managed conmpany had
been suffering heavy | osses in the past years. The Tribuna
hel d

(1) 82 1. T. R 835.

9009

that the relinquishnent by the assessee of its renuneration
after it had becone due was of no effect; and also rejected
its claimthat the anounts relinqui shed were all owabl e under
section 10 (2) (xv) of the Income-tax Act, 1922, because, as
a result of the relinquishnent, the financial position of
the managed conmpany di d not becone stronger while that of
the assessee-conpany becane weaker and, therefore, the
relinqui shment was not for the benefit of the assessee. On
a reference the H gh Court agreed with the view taken by the
Tribunal. On appeal this Court affirmed the decision of the
H gh Court.

As seen fromthe facts of that case the conm ssion given up
had accrued on the 31st December, 1954 and 31st Decenber
1955, respectively, ‘and the assessee purported to give up
that conm ssion several nonths thereafter. Further, the
Tribunal in that case had come to the conclusion that the
assessee did not give up the amunts in question for
conmercial expediency. This Court cane to the conclusion
that the amobunts in question were due at the 31st Decenber
1955 and 1956, though payable at a | ater dat e.
Consequently, those ampunts had accrued long before they
were given up and the giving up of the sane did not co.-lie
within the scope of section 1 0 (1 ). It is true /that in
the course of the judgnment enphasis was al so placed on the,
fact that the assessee was mmintaining its accounts on the
basis of nmercantile system but it was not on that basis
al one that this Court came to the conclusion that the income
in question accrued on 31st Decenber, 1955 and 31st
Decenber, 1956. In arriving at- the conclusion that the
income in question accrued on the 31st Decenber, 1955 -and
31st Decenber, 1956, this Court primarily took into consi-
deration the terns of the agreement. 1In the course of the
judgrment delivered by one of us, Khanna, J., passage from
the judgment of this Court in Conm ssioner of | Incone. Tax
Bonbay City | v. Messrs. Shoorji Valiabhadas and Co. (1) was
gquoted in support of the conclusion reached by this Court.
That passage reads thus :

"I ncome-tax is a levy on inconme. Though the Inconme-tax Act
takes into account two points of tinme at which the liability
to tax is attracted, viz., the accrual of the incone or its

recei pt, yet the substance of the matter is the incone. | f
incone does not result at all, there cannot be a tax, even
t hough in book-keeping, an entry is nmade about a
"hypot hetical inconme’, which doe not nuaterialise. Wher e

i ncome has, in fact, been received and is subsequently given
up in such circunmstances that it remains the income of the
reci pient, even though given up, the tax may be payable.
Wier e, however, the inconme can be said not to have resulted
at all, there is obviously neither accrual nor receipt of
i ncome, even though an entry to that effect might, in
certain
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(1) 46 1. T. R 144,
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circunstances , have been made in the books of account"
(enphasis supplied). Hence it is clear that this Court in
Morvi I ndustries’ case did enphasise the fact that the rea
guestion for decision was whether the income had really
accrued or not. It is not a hypothetical accrual of incone
that has got to be taken into consideration but the rea
accrual of the incone.

In addition to the contentions taken earlier, M. Desai also
took objection to the way in Wich the H gh Court disposed
of these cases. It may be noted that the Hi gh Court came to
the conclusion that the findings reached by the Tribuna
were findings of fact and, therefore, it would not be proper
for the High Court to interfere with the same but strangely
enough, at an earlier stage the H gh Court called for the
guestions referred to earlier, under S.66(2). If t he
questions raised are concluded by the facts found by the
Tribunal /the  H gh Court was not justified in calling for
those questions. Further when the High Court issued the
rule on the applications made by the Revenue, the assessee
not only objected to the prayer nade by the Revenue, but
al so submitted that in case the Court was pleased to direct
the Tribunal to State a case, it may also be pleased to
direct the Tribunal to submt the question "whether the
conmi ssion given up can be considered as real income comng
within the scope of S.10(1)?" But, the Hi gh Court rejected
that prayer but nerely called upon the Tribunal to subnit
the questions set out earlier. The Hi gh Court has now come
to the conclusion that the conm ssion given up by the
assessee cannot be considered-as it real income. It is un-
doubtedly true that there are certain incongruities in the
procedure adopted by the Hi gh Court but the final concl usion
reached by the High Court is, in-our opinion, <correct in
law. Therefore, the H gh Court was justified in refusing to
answer the first question in all the three cases.

In the result these appeals fail and they are dismssed with
costs; one set of hearing fee.

S.C Appeal s di sni ssed.

911




