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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1670 OF 2010
[ ARI SI NG OQUT OF SPECI AL LEVE PETITION (CRL.) NO 3244 OF 2009]

KAMAL SINGH L. APPELLANT
VERSUS
STATE OF HARYANA ... RESPONDENT
ORDER
1. Leave grant ed.
2. Ten persons in all, Kamal Singh the appellant

herein and his brothers, Randhir Singh, Attar Singh &
Bal j eet Singh, Anees, son of Attar Singh, Ranrati wfe
of Kamal Singh, Maya wife of Attar Singh and Umla
wife of Baljeet Singh along with two others were
brought to trial for offences punishable under
Sections 148, 302, 307, 149 for the first eight
persons and for the other two under Sections 420, 467,
468, 471, 120B and 200 of the IPC. O the ten persons
aforesaid, only Kanmal Singh, the appellant was arned
with a licensed shot gun which is the alleged nurder
weapon. As per the prosecution story, Wzir Singh,

P.W 7, resident of Village Khatiwas had two sons Phul
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Kumar deceased and Anil Kumar, whereas Sumer Singh,

Rakesh and Chhatar Singh were the brothers of Wazir
Singh. A piece of shamat land in front of the house
of Rakesh, Ramesh and Suner Singh, was being used by
the latter to tether his cattle. Kamal Singh's house
was al so close by. On the 9th of My, 2002, Manti,

wi fe of Rakesh was tethering her cattle in this plot
of land when Ranrati accused hit a buffalo with a
stick and also warned Manti not to tie the cattle at
that place. A quarrel soon ensued but the matter was
ultimately settl ed. On the 10th of My, 2002 i.e., on
the very next day, at about 6:00p.m the appellant
armed with his .12 bore licensed gun along with the
ot her accused clinbed up to the roof of his house and
started abusing the conplainant party. Wazir Singh

Suner Singh, Abhi manyu son of Sumer Singh, Phul Kumar,

Maya Ram and Chhatar Singh attenpted to pacify him
but w thout success. On the contrary, Randhir Singh,
Bal jeet Singh and Attar Singh raised a |lalkara calling
upon the appellant to sort out the other party once
and for all. The appellant thereupon fired a shot at
Phul Kumar into the left side of his chest on which he
fell down and as Randhir Singh and Chhattar Singh cane
forward to assist Phul Kumar, the appellant again

fired two shots hitting themas well. Al the accused
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al so hurled brick bats and caused several injuries to
the witnesses and as Maya Ram Indrawati and Phul wati
came forward to rescue the injured, the appellant
again fired from his gun hitting them as well. On
hearing the sound of the gun shots a nunber of persons
rushed to the spot on which all the accused cane down
fromthe roof and ran away. They also found that Phul
Kumar and Maya Ram had died of their injuries.
Chhattar Singh and Indrawati were, however, shifted
to the PA, Rohtak whereafter Wazir Singh PW?7, | odged
a report at police station Sadar, Dadri. Chhat t ar
Singh also died a short tinme later. The accused were
arrested over several days and on the statenent nmade
by the appellant, the weapon of offence i.e., his
| icensed shot gun along with sone catridges was taken
into possessi on. On  the conpletion of t he
i nvestigation, the accused were brought to trial. The
trial court relying primarily on the statenents of
P.W 7-Wazir Singh and PW 16 - Indravati and PW 17 -
Ravi nder, injured and PW - 18 Uned Singh convicted
and sentenced eight of the accused viz., Kamal Singh

Randhir Singh, Baljeet Singh, Attar Singh, Ranrati,
Mayaram Urmla and Anil for offences punishabl e under
Sections 148, 302, 307 read with Section 149 of the

| PC and also for the offence punishable under Section
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27 of the Arnms Act wth respect to the appellant.
Umla, Dr. Surya Prakash Singh and Ram Chander were
however, given the benefit of doubt and were acquitted

of all charges |levelled against them

3. An appeal was thereafter taken to the High
Court. The High Court acquitted all but the present
appel lant on the plea that no injuries had been caused
by any of them which revealed that their conmon object
was not to cause the death of anybody and it also

appeared that the entire famly of the appellant had

been inplicated for reasons of enmty. The plea
raised by the appellant that his case fell wthin
Exception Il to Section 300 was repelled for the

reason that there was no evidence to show that the
conduct of the conplainant party had resulted in sone
apprehension in his mnd of serious injury at their
hands and the story that he had been first attacked
with brick bats and lathis could not be believed as he

had no injuries on his person.

4, M. Sushil Kumar, the |earned senior counsel,
has confined his subm ssion only to the plea that the
appel l ant had exceeded the right of private defence

although it has also been submtted that as there was
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no charge under Section 302 sinplicitor against the

appel | ant, he <could in fact claim an outright
acquittal . The | earned counsel has submitted that in
the circunstances he would not go into the

technicalities of the matter and confine hinself only
to the benefit of Exception Il to Section 300. The
| ear ned counsel has brought to out notice the findings
of the trial court in this matter which we reproduce
her eunder :

“Mor eover, defence taken by accused
Kamal Singh quits fanciful imaginary and
w t hout any basis. Hi s defence is that
when he was coming back to his house and
was passing in front of the house of PW
Ranmesh, he was encircl ed by t he
conpl ai nant party. Phul  Kumar (since
deceased) tried to inflict lathi blow to
hi m and ot her PW gave him beatings, then
in order to save hinself, he fired a shot
upon Phul Kumar from his gun, then he
rushed inside his house, closed the door
and went up stairs. The conpl ai nant
party then broke open the door of the
house and broke his w ndow panes then he
fired shots only to scare them away. But
accused Kamal singh was not having even a
scratch on his person. Al the three
deceased persons and other three injures
Pws, were quite enpty handed. There is
nothing to presunme that any one of them
was having any lathi or that Phul Kumar
tried to inflict lathi blow to Kanal
Si ngh. In the circunmstances, how Kamal
Singh would have right to kill Phul Kunar
by firing a shot from his licensed gun.
Even if, he was tried to be inflicted
lathi blows, he could have used his gun
lathiwise from its butt side. There is
also nothing on record to prove or to
presume that doors or w ndow panes of his
house were broken. Mreover, had door of
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his house been broke open then, in all
probabilities he would not have gone

unhurt. Certainly he would have been
thrashed very well by so many persons.
Further, if he had gone to safe place,
then he had no right of self defence to
fire shots to kill other twd accused
persons and to cause serious fire shot
injuries to other Pws. Certainly,

accused Kanal Singh had no right of
private defence. Even if he was having,
he had certainly exceeded the sane, as he
fired shot for killing as nmany as three
accused persons and for causing fire shot
injuries to other PW.”

It has been pointed out that even as per the findings
of the trail court a case of exceeding the right of
private defence was <clearly nmade out and the
appel l ant, was therefore, liable to be convicted and
sentenced under Section 304 Part | of IPC and not

Section 302 thereof.

5. M. Rao Ranjit, the learned counsel for the
State has however, pointed out that the very basis of
the argunent nmade by M. Sushil Kumar was |acking as
there was no evidence to indicate that any attack had
been nade on the appellant as there were no injuries
on his person and the story that the door of his house
had been broken by the conplainant party was
fallacious as there was no evidence to that effect

He has, further, submitted that the appellant had,

wi thout any basis and w thout any apprehension of
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injury, caused the death of three persons.

6. W have heard and considered the argunents

advanced by the the | earned counsel.

7. As per the appellant's defence given in his
exam nation under Section 313 C.P.C. he was returning
fromSiwani i.e. his place of enploynent and was going
towards his house carrying his |licensed gun and as he
was passing by the house of Ranesh, he had been
encircled by the conplainant party and at that tine
Phul Kumar had tried to give hima lathi blow on which
he had fired one shot from his gun killing him He
further stated that he had then run to his own house
and closed the door but the conplainant party had
attenpted to break open the door on which he had
rushed to the roof and fired several shots in self
defence resulting in tw deaths and sonme injuries to

the witnesses as well.

8. In this situation we are called upon to exam ne

which of the two theories is correct.

9. We notice that there are three deceased in this

matter. As per the admtted position the injury on
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Phul Kumar had been inflicted from a very short range
whereas the injuries to the others had caused fromthe
roof of the house which would be 8 to 10 feet high.

This fact is verifiable from the nedical evidence as
wel | . The post nortem exam nation of Phul Kumar’s
body revealed a rat hole injury 1" X .75" wth
inverted margins and tattooing and |acerations around
it. It is evident fromthis injury that the pellets
had entered t he body enmasse and had exited from
injury no.2 on the rear side of the body as the
margi ns were everted. The prenise that the injury had
been caused from virtually point blank range is
supported by the observations nade in Mdi’'s Medical

Juri sprudence and Toxicology, Twenty Third Edition,

under the Chapter 'Injuries by Mechanical Violence'

at pp.722: -

“The effects produced by small
shot fired froma shotgun vary according
to the distance of the weapon from the
body, and choki ng devi ce. A charge of
small shot, fired very close to, or
within a few inches, of the body enters

in one mass like a single bullet making
a large irregular wound with scorched

and contused edges, and is followed by
the gases of the discharge which greatly

| acerate and rupture the deeper tissues.
Particles of unburn power expelled from
t he weapon behind the mssile are driven
to sone distance through the wound, and
sone of them are found enbedded in the
wound and the surrounding skin, which is
al so singed and blackened by he flane
and snmoke of conmbustion. The exit wound
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of a close range shot may show greater
damage of tissues that he entrance
wound, the margins are everted, but
there is no evidence of blackening of
singeing. At a distance of one to three
feet, small shots make a single aperture
wth irregular and |lacerated edges
corresponding in size to the bore of the
muzzle of the gun, as the shot enter as
one nBss, but are scattered after
entering the wound and cause great
damage to the internal tissues. The skin
surrounding the wounds is blackened,
scorched and tattooed, wth unburnt
grains of powder. On the other hand, at
a distance of six feet, the central
aperture is surrounded by separate
openings in an area of about two inches
in dianeter made by the few pellets of
the shot, which spread out bef ore
reaching the mark. The skin surrounding
the aperture may not be blackened or
scor ched, but is tattooed to sone
extent. At a distance of 12 feet, the

charge of the shot spreads w dely and
enters the body as individual pellets
produci ng separate openings in an area
of five to eight inches in dianeter
depending on the choke, but wthout
causi ng bl ackeni ng, scor chi ng or
tattooing of the surrounding skin.”

10. We further see that PW 12 Dr. U S Sisodia who
had perfornmed the post nortem exam nation on the dead
body also opined that in that the injury No. 1
appeared to have been caused by a single projectile
from a very close range. It is nevertheless the
admtted position that the weapon wused by the
appel lant was his |licensed shot gun is even otherw se
proved as pellets had been recovered from the dead

body of Maya Ram The doctor, therefore, obviously
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m stook a shot fired from point blank range, as being
from a single projectile. When a conparison of the
injuries on Phul Kumar's body with those on the dead
bodi es of the other two victins ie. Chhattar Singh and
Maya Ramis made it stands reveal ed that they had been
shot from a distance of 10 to 12 feet which is the
appel l ant's defence. Admttedly, in the case of
Chhattar Singh also there appears to be blackening
around the wounds but the distance is definitely rmnuch
greater than that in the case of Phul Kumar as the
di spersal of pellets would show Li kewise, in the
case of Maya Ram there were nultiple pellet injuries
but no blackening or scorching and on dissection
several pellets had been | ocated. To our mnd,
therefore, the story projected by the appellant that
the injury caused to Phul Kumar was at ground |evel
and from a very short distance when he had been
attacked by him and that the injuries to the others
had been caused when he had fired from the roof, is
supported by the nedical evidence. There is yet
anot her ci rcunstance which to out mnd goes to the
root of the matter. The positive finding of the High
Court is that the story that the accused party had
gone to the roof and thrown brickbats at the

conplainant party was incorrect and it is on that
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basis that seven of the accused had been given the
benefit of doubt and acquitted. The phot ographs which
have been produced on record by the prosecution,
however, <clearly show the presence of a |arge nunber
of brick bats lying around the house belonging to the
appel | ant . The prosecution story, therefore, wth
regard to the brick bats having been disbelieved, the
possibility that the story projected by the appellant
could be the correct one, cannot be ruled out. Ve
also notice from the record including, the FIR that
there is no reference whatsoever to the pelting of

stones by the accused.

11. In a matter relating to the right of private
defence or exceeding the right of private defence
some el ement of guess work based on commobn experience
has indeed to cone into play and it is for that reason
that the Courts have gone so far as to rule that even

t hough an accused may not stake a claimto the right

of private defence, the Court can still give the
benefit if it emanates fromthe evidence. |In the case
of a claimto the benefit of Exception Il we feel that

it is inpossible to accept that a person who has been
attacked, and in this case by several persons to know

exactly where and when to stop and to use a hackneyed
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expression, the evidence cannot be weighed in golden
scal es. The claim to this Exception is also perhaps
the nost risky and tenuous for an accused, although it
is often the npbst appropriate one. The advice
tendered by an experienced defence counsel IS
invariably ignored in favour of that of the co-
pri soners who act as untrained |egal advisors and warn
an accused against taking such a plea. The defence
version given by the appellant is that he had been
attacked by half a dozen persons and he had nanaged to
save hinself as he was carrying his gun which he had
used with telling effect. The trial court has given a
somewhat unusual explanation by saying that though it
could be a case of exceeding the right of private
defence but the benefit could not be given to the
appel | ant, the suggestion being that the gun ought to
have been used not as a weapon but as a lathi. Wth
great respect, to the learned judge, this observation
belies logic and is absurd. 1t cannot be ignored that
the appellant was a Commando and an ex-nenber of the
Nati onal Security Guard and had been trained in the
use of weapons, and was at the relevant tinme enpl oyed
as a security guard in a bank prem ses and to expect a
person |ike him when attacked, and that too by six or

seven persons, to cover in fear and to use the weapon
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as a |l athi, cannot be countenanced.

12. W are, accordingly, of the opinion that M.
Sushil Kumar's plea that the appellant had exceeded
the right of private defence nust be accepted. e

make an order in the above terns and allow the appea
to this limted extent. W also direct that the

convi ction against the appellant be nodified from one

under Section 302 to 304 Part | and the sentence is
also nodified from life to ten years rigorous
i nprisonnment; all other parts of sentence being

mai ntained as it is.

[ CHANDRAMAULI KR. PRASAD]

NEW DELH
JULY 29, 2010.



