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ACT:
Tenancy-if notice to terminate tenancy can be w thdrawn
wi t hout consent of ‘other party.

Transfer of Property Act, Ss. 106, 111, 113-Notice not in
accordance wth s. 106-Accepted by other party and acted
upon if effective, Wiether tenancy only determned whether
possessi on given up

West  Bengal Prem ses Rent Control (Tenporary Provisions)
Act 17 of 1950, ss. 2(11), 12 and 13-1f expression 'tenant’
i ncludes "statutory tenant ---Whether he can subjet.

HEADNOTE

By a | ease conmencing from January 1, 1939, for 12 years,
a building in Calcutta was let to AB and under the terns of
the | ease, subletting or parting with possession w thout the
previ ous consent of the |landlord was prohibited. After the
expiry of the period of the |ease, AB continued in
possession but on August 12, 1953, served a notice in
witing upon the landlord of their intention to vacate the
prem ses "on August 31, 1953 at 3.30 P.M" By a subsequent
letter on August 26, 1953, AB informed the landlord  that

they did not intend to vacate the prem ses on August 31 -is
originally intimated, and that their wearlier notice be
treated as cancell ed. Al though, in reply the -landlord

refused to agree to the withdrawal of the notice 'stating
that he had already arranged to let the prem ses to another
person, AB continued in possession and on May 7, 1954 subl et
a part of the premises to the respondent. The landlord
thereafter instituted a suit for ejectnent agai nst AB which
was settled on March 28, 1955 by a consent decree whereupon
AB handed over possession to the landlord of the por-tion of
the premses in their own occupation. The landlord then
sued the respondent for a decree for possession of the
prem ses and nesne profits and a Single Judge of the High
Court decreed the landlord s claim The Division Bench
al  owed the appeal and dismissed the landlord s claim

HELD : The appeal nust be all owed and the decree passed by
the Trial Court restored.
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(i)On the expiration of the period of notice dated August
12, 1953. the tenancy of AB stood deternined. Once a notice
is served determ ning the tenancy or showing -an intention
to quit on the expiry of the period of notice, the tenancy
is at an end, unless with the consent of the party to whom
the notice is given, the tenancy is agreed to be treated is
subsi sting. [24C]

Tayleur v. Wldin, (1867-68) L.R 3 Ex. Cases 303; referred
to.

(ii)A notice which does not conply with the requirenents of
s. 106 of the Transfer of Property Act in that it does not
expire at the end of the nonth of the tenancy, or the end of
the year of the tenancy, as the case nay be, or of which the
duration is shorter than the duration contenplated by s.

106, may still be accepted by the party served with the
notice; and if that party accepts and net,, upon it, the
party serving thenotice will be estopped fromdenying its

validity.  The landlord s refusal to agree to the w thdrawa
of the notice since he had al ready agreed to

21

| ease the premses to another person from Septenber 1,
clearly showed’ that the offer to terminate the tenancy on
August 31, 1953 was accepted by himand he had acted upon
that offer. The tenants Was therefore determnated at 3.30
p.m on August 31, /1953 on acceptance by the landlord of the
noti ce dated August, /1953. [25A-C. F]

There was no force in the contention that in order to
determ ne a tenancy under the Transfer of property Act it
the instance of the tenant. there nust be actual delivery of
the possession. That ~contention is contrary to. the plan
terns of s. 111 (h) of the Act. [25H

(iii) Considered in the |ight of the schene and object of
the Act the expression 'tenant’ in cl. (e) of s. 12 (1) or
in s. 13(2) must nmean a contractual tenant alone and not a
statutory tenant. The definition in s. 12(1) of the
expression ’'tenent’ includes a statutory tenant, but the
definition does not apply it’ there is anything repugnant in
the subject or context. Statutory tenant has no interest or
estste in the perm ses4 Cccupied by him and it~ cannot be
said that the Ilegislaturw, wthout naking an express
provision to that effect, intended to invest himw th power
to induct into the premises in his Cccupation a person - who
would be entitled "to claimthe right And interest  of  a
contractual tenant. [31F. @

Anand Nivas, (private) Ltd. v. Anandji Kalyanji Pedhi & Os,
[ 1964]

4 S.CR 892; solomon v.orwel,[1954] | Al ER 847
Kri shna Prosad

Bose v.snt. saraj ubala Dassi and Anr., A l1.R 1961 Cal
505; referred to.

Indra Kunmar Karnani V. Atual Chandra Patitiundi & Anr,
[1965] 3 S.C.R 329,: distinguished.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI1 ON : Cvil Appea
No. 71 of 1965,

Appeal from the judgnent and decree dated February 1
1962, of the Calcutta H gh Court in Appeal No. 65 of 1959,

T. P. Das, M G Poddar and V. N Poddar, for the
appel | ants. -

A N. Sinha and S. N. Mukherjee for the respondents.

The Judgnent of the Court was delivered by

Shah, J. A building in the town of Calcutta belonging to the
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the Chitpore GColabari Conpany (Private) Ltd. was let out
undeia Witten | ease for a period of twelve years conmencing
from January 1, 1939, to Messrs Allen Berry & Co. Ltd.-

liereinafteicalled 'Allen Berry' . Under the terns of the
| ease sub-letting or parting with the possession of the
deiiiised premises or any part thereof by the tenants

wi t hout the previous consent in witing of the landlord was
expressly prohibited. After the vxpiry of the period Allen
Berry continued to hold over the prem ses. On August 12,
1953. Allen Berry served a notice in witin(, wupon the
landlord intimating their intention to vacate the prenises
"oil August 31, .1953, at 3-30 P.P.m" and requested the
landlord to arrange to take delivery of possession. 13y
| etter dated August 1953. Allen Berry inforned the | andlord
that they did not intented to vtcate the prenises on
August 31, 1953, as originilly intimted

22

or at all, and that the notice dated August 12 , 1953, be
treated as cancelled. By letter dated August 28, 1953,
attorney ~of the landlord inforned Allen Berry that the
earlier, —notice, dated August 12, 1953, <could not be
wi t hdrawn except by nutual consent, and since the |landlord
had a-reed to | ease the prem ses to Messrs. | op Rubber Co.
(I'ndia) Ltd. with effect from Septenber, 1953, the I|andlord
was unabl e to; give his consent to such w thdrawal, and that
it would insist upon Allen Berry vacatin the premses as
already intimated. Allen Berry addressed a letter to the
[ andl ord on Septenber 14, 1.953, intimting that they were
holding over the premses onthe expiry of the |ease
"according to the provisions of the Rent Control Act"”. On
February "-10, 1954, the landlord called upon Allen Berry to
vacate and deliver possession of "the prenises, —on the
expiry of March 31, 1954". Allen Berry failed to carry out
the requisition, and on May 7, 1954, they sub-let a part of
the ground floor neasuring approximtely 2100 sq. ft. to
Happy Hones (P) Ltd.-respondent in this appeal

The landlord then instituted a suit against Allen Berry
claimng a decree in ejectnent in respect of the denised
prem ses -,Ind for nesne profits and other reliefs. Thi s
suit was settled on March 28, 1955 and a consent decree was
passed. The inportant recitals in the decree were that (1)
Allen Berry had surrendered the tenancy by notice dated
August 12, 1953-, (2) that they had hander over possession
of the portion of the in their occupation to the landlord;
(3) that the landlord will be it liberty either to retain
the sub-tenant or to eject him and (4) that the sub-tenancy
lad been created wthout the |ledge and consent of the
| andl or d.

The landlord then sued Messrs Happy Honmes (P)  hereinafter
called 'the respondent’ in the H gh Court of Calcutta for a
decree for possession of the premises in its occupation and
for mesne profits. The suit was resisted by the respondent
principally on two grounds : (i) that the tenancy of  ‘Allen
Berry was not determ ned before the sub-letting in ‘their
favour Lind (ii) that even if it be held that the tenancy of
Allen Berry was determ ned before May 7, 1954, by virtue of
the provisions of the West Bengal. Rent Control (Tenporary
Provi si ons) Act, 1950, the respondent becane a direct tenant
of the landlord and was entitled to the benefits of that
Act .

S.P. Mtra, J., decreed the claim of the Ilandlord for
possession of the premses in the occupation of t he
respondent and for nesne profits at the rate of Rs. 495/-
per nonth from March 1, 1955 till delivery of possession
During the pendency of the appeal against the decree passed
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by S. P. Mtra, J., the landlord transferred the prenises
to Messrs Calcutta Credit Corporation Ltd. The Iandlord and
the trans-

23
feree will collectively be, referred to hereinafter as "the
| andl or ds". A Division Bench of the, H gh Court reversed

the decree passed by S. P. Mtra, J., and ordered that the
claimof the | andl ords be disni ssed.
Wet her the tenancy of Allen. Berry stood determ ned by the
noti ce dated August 12, 1953, may first be considered.
Allen Berry were tenants holding over in respect of the
dem sed premses after the expiry of the period of the
original lease. By their notice dated August 12, 1953, they
intimated their intention to vacate the prem ses on August
31, 1953, at 3.30 P-M They thereafter wthdrew this
intimation by |letter dated August 25, 1953. The landlord
did not agree to the withdrawal of the notice dated August
12, 1953, and insisted that possession of the dem sed pre-
m ses ' be delivered: By cl. (h) of s. 11 1 of the Transfer
of property Act, 1882, a | ease of = immovable property is
determ ned on the expiration of a notice to determine the
lease, or to quit, or of intention to quit, the property
| eased, duly given by one party to the other. It was urged
on behalf of the I andlord that the notice of intention to
quit the property leased and to determ ne the | ease given by
the tenant to the landlord could not be wi thdrawn, and the
rotation of landlord and tenant may be restored only if by
nmutual agreenent between the |andlord and tenant a fresh
tenancy was created. Reliance in support of this contention
was placed upon the observations nade in Foa"s General Law
of Landlord & Tenant, 8th Edn., at P. 613
"A notice to quit cannot be "waived" : for
once a valid notice is l'iven, the tenancy will
i nevitably be deter-m ned upon its expiration
But though the parties cannot waive t he
notice, they may nullify its operation as ’'to
quitting by agreeing upon a new tenancy’,
whet her on the terms of the former or not, to
conmence 'fromthe tinme of its expiration.";
and upon simlar observations in Wodfall on-Landlord and
Tenant, Vol. 1, 26th Edn., Art. 2114, at p. 973; ~and upon
the judnent of the Court of Exchequer in Tayleur v. WIdin
(1) Counsel for the respondent contended that the rights and
obligations of the parties are governed by the provisions
contained in s. 113 of the Transfer of Property Act, and
that it is opento atenant to wthdraw the notice of
intention to quit before the expiry of the period thereof.
Counsel al so contended that the tenancy was not. | deterni ned,
because the notice served by Allen Berry was not. a notice
"duly given" within the nmeaning of s. 1l of the Transfer of
Property Act.
Section 113 of the Transfer of Property Act provides:
(1) (1867-68) L. R 3 Ex. Cases 303.
24

"A notice under section 111, clause (h), _is
wai ved, with the express or inplied consent of
the person to whomit is given, by any act on
the part of the person giving it showing an
intention to treat the | ease as subsisting."
Clearly s. 113 contenpl ates wai ver of the notice by any act
on the part of the person giving it, if such an act shows an
intention to treat the |lease as subsisting and the other
party gives his consent-express or inplied thereto. The |aw
under the Transfer of Property Act on the question in hand
is not different fromthe law in England. Once a notice is
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served determning the tenancy or showing an intention to
quit on the expiry of the period of the notice, the tenancy
is at an end, unless with the consent of the other party to
whom the notice is given the tenancy is agreed to be treated

as subsisting. It was held in Tayleur v. Wldin(1) that a
notice determning a tenancy cannot be wthdrawn. In
Tayleur v. WIdin(1l) an annual tenancy of a farm under a
witten |ease commencing on Lady Day, i.e., March 25, was

determ ned by a notice by which the landlord called upon the
tenant to quit the farmat the expiration of the current
year’'s tenancy. Before the expiry of the year of tenancy,
the arrears of rent were paid up by the tenant, and the
noti ce was w thdrawn and the tenant continued in occupation
of the farmunder the terns of the original agreenent. It
was held by the Court of Exchequer that the tenancy was
determ ned by the notice to quit, and a surety for paynent
of rent under the original |ease was not liable for rent
falling due after the expiry of the notice. Kelly C B.,
observed that whether the notice is given by the landlord or
the tenant, the party to whomit is givenis entitled to
insist wupon it, and it cannot be -w thdrawn w thout the
consent of both. The consent of the parties makes a new
agreement, and the rent becane, due under a new agreenent.
In” our judgnent, that principle applies to the Ilaw of
landlord & tenant i'n India. Therefore on the expiration of
the period of notice dated August 12, 1953, the tenancy of
Al'len Berry stood determ ned.

But, it was contended, the notice intimating an intention to
quit at 3-30 P.m on August 31, 1953, was not a notice "duly
given" wthin the meaning of s. 111(h) of the- Transfer of
Property Act. It is not necessary to decide for the purpose
of this case whether the nonth of the tenancy of Allen Berry
expired on the mdnight of the first-day of every cal endar
nmonth for’, in our judgnent, a notice which is defective may
still determne the tenancy, if it “is accepted by the
landlord. A notice which conplies with the requirenents of
s. 106 of the Transfer of Property Act operates to term nate
the tenancy, whether or not the party

(1) (1867-68) L.R 3 Ex. Cases 303.

25

served with the notice assent,; thereto. A notice which
does not comply wth the requirenments of S. 106 of the
Transfer of Property Act in that it does not expire with the
end of the nonth of the tenancy, or the end of the year  of
the tenancy, as the case may be, or of which the duration is
shorter than the duration conenplated by S. 106, nmay stil

be accepted by the party served with the notice and if that
party accepts and acts upon it, the part.),  serving the
notice wll be estopped fromdenying its wvalidity. The
defect in the notice served by one, party may undoubtedly be
relied wupon by the other party and he nmay plead “that the
tenancy does not stand determ ned but after the notice is
accepted by the other party who acts upon it, the ‘party
serving the notice cannot contend that the notice served by
him was defective, and on that account the tenancy was not
determ ned., The reason of the rule is clear. A tenancy is
determ ned by service of the notice in the nmanner prescribed
by S. 111 (h) read with S. 106 of the Transfer of Property
Act . If the notice is duly given, the tenancy stands
determ ned on the expiry of the period of the tenancy. Even
if the party served with the notice does not assent thereto,

the notice takes effect. |If the notice is defective, it
does not operate to ternminate the tenancy by force of the
statute. But a tenancy is founded in contract, and it is

al ways open to the parties thereto to agree that the tenancy
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shall be determ ned otherw se than by notice served in the
manner provided by S. 106 of the Transfer of Property Act,
or by a notice of a duration shorter than the period
provided by the Act. |If the parties so agree, the tenancy
will conic to an end.

The Il andl ord according to the ternms of the agreenent by its
letter dated August 28, 1953, inforned Allen Berry that it
did not agree to the withdrawal of the notice, since it had
already agreed to |lease out the prenmises to Messrs Dunlop
Rubber Co. (India) Ltd. with effect from Septenber 1, 1953.
The content,,, of the letter clearly prove, in the absence
of any evidence to the contrary, that the offer to termnate
the tenancy on August 31. 1953, was accepted by the landlord
and the |landlord had acted upon that offer. The tenancy
stood determ ned as proposed by Allen Berry. Allen Berry
could not thereafter claim in the, absence of a fresh
agreenent, that there was a subsisting contractual tenancy.
We are unable to agree with counsel for the respondent that
in order to determine a tenancy under the Transfer of
Property - Act at the instance of a tenant. There nust be
act ual delivery of possession before the tenancy is
effectively determnmined. ~That contention is contrary to the
plain terns of S. 111 (h) of the Transfer of Property Act.
We are therefore of ‘the opinion that by virtue of the notice
dat ed August 12, 1953, ‘and acceptance

L 10 Sup Cl1/68-3

26
thereof by the landlord, the tenancy of Allen Berry was
determined at 3-30 P.m on August 31, 1953. It is

unnecessary in that view to consider whether the notice
dat ed February 20, 1954, requiring Allen Berry to vacate and
del i ver possession of the prem ses to the |landlord on expiry
of March 31, 1954, was a valid notice:
Counsel for the respondent urged that ~granting that the
tenancy of Allen Berry stood determined by the notice dated
August 12, 1953, and acceptance thereof by the 1andlord,
Allen Berry acquired the status of "statutory tenants" and
could claim protection of the Wst Bengal Prenises Rent
Control (Tenporary Provisions) Act 17 of 1950, and were
conpetent by virtue of the provisions of that Act to sub-Iet
the premises in their occupation.
In Anand Nivas- (Private) Ltd. v. Anandji Kalyanji Pedhi &
Os.(1), this Court in dealing with the anal ogous provisions
of the Bonbay Rents, Hotel and Lodgi ng House Rates Contro
Act, 1947, explained the nature -of the right and interest
of a "statutory tenant" in premises in his occupation. It
was observed at p. 908 by the mpjority of the Court
"A person remmining in occupation of. the
premses let to himafter the determ nation of
or expiry of the period of the tenancy is
conmonl y, though in | aw not accurately, called
a statutory tenant". Such a person is not a
tenant at all he has no estate or interest in
the prem ses occupied by him He has nerely
the protection of the statute in that he
cannot be turned out so long as he pays the
standard rent and permitted increases, if any,
and performs the other conditions of the

t enancy. H's right to remaining possession
after the determ nation of the contractua
tenancy is personal : it is not capable of

being transferred or assigned, and devol ves on
his death only in the nmanner provided by the
statute."

In Solonon v. Orwell (2) , Denning L. J., in dealing wth
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the provisions of the Landlord and Tenant (Rent Control)
Act, 1949, spoke as follows :
"When a statutory tenant sub-lets a part of
the prem ses, he does not thereby confer any
estate or interest on the sub-tenant. A
statutory tenant has no estate or interest
hi nsel f, and he cannot carve sonething out of

not hi ng. The sub-tenant, like the statutory
t enant, has only a personal right or
privilege. The question is :

(1) [ 1964] 4 S.CR 892.

(2) [1954] 1 All E.R 874.
27

What is the position of the sub-tenant when
the statutory tenancy cones to an end ? A
statutory tenancy may, of course, conme to an
end wthout a notice to quit, e.g. by death

(if there are no entitled relatives) o

r by the
delivery wup of the prenmses to the |andl ord.
Wen the statutory tenancy conmes to an end,
the subtenant’s right automatically cones to
an end unless there is sorme statutory
protection-afforded to him?"
It was wurged that the West Bengal Prem ses Rent Contro
(Tenporary Provisions) Act 17 of 1950 -expressly conferred
upon a statutory tenant the right to sub-let- the prenises
and a sub-tenant inducted into the prem ses by the statutory
tenant acquires, on the determ nation of the tenancy of the
statutory tenant, the rights of a tenant of the prem ses
under the landlord. Reliance in that behalf was placed upon
the definition of "tenant" ins. 2 (lIl) and, ss. 12 & 13 of
the Act. The expression "tenant" is defined ins. 2 (I1)
as, neaning any person by whomrent is, or but for a specia
contract would be, payable for any prem ses, and includes
any person who is liable, to be sued by the Ilandlord for

rent. Section 12 grants protection to tenants against
evi ction. By sub-s. (1), insofar as it is material, it 1is
provi ded :

"(1) Notwi thstanding anything to the contrary
in any other Act or law, no order -or decree
for the recovery of possession of any prem ses
shall be nmade by any court in favour of the
| andl ord against a tenant, including a tenant
whose | ease has expired

Provi ded that nothing in the sub-section shal
apply to any suit for decree for such recovery
of possessi on,

(a) against a tenant who has transferred his
tenancy right in whole or in part with
possessi on ot herw se than by sub-| ease;

(b) agai nst such transferee;

(c)against a tenant who has sub-let ' the
whole or a major portion of the prem ses for
nore than seven consecutive nonths:

Provided that if a tenant who has subl et major
portion of the prem ses agree to possess as a
tenant the portion of the prem ses not sub-let
on paynent of rent fixed by the Court, the
Court shall pass a decree for ejectnment from
only a portion of the prem ses sub-let and fix
proportionately fair rent for the portion kept
in possession of such tenant which portion
shall thenceforth constitute prem ses under
clause (8) of section 2 and the rent so -fixed
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shal | be deenmed standard rent
28
fixed wunder section 9, and the rights and
obligations of the sub-tenants of the portion
fromwhich the tenant is ejected shall be the
same as of sub-tenants under the provisions of
section 13;
Section 12(1) confers protection to a tenant-which
expression includes a tenant whose | ease has expired-agai nst
eviction by any order or decree of the Court. But that
protection is lost in cases contenplated by cls. (a) to (i)
of sub-s. (1).
If a tenant has sub-let the premises let to him in its

entirety, lie loses the protection of s. 12. If he has sub-
let a major portion of the premises for nore than seven
consecutive nonths, ~he also |oses the protection. It is

inmplicit that if the tenant has sub-let only a small portion
of the prem ses occupied by him does not |ose the
pr ot ection. The tenancy continues, and the subtenant of
such a small portion would, it is apprehended be entitled to
remain in _possession. \Wwere, however, a major portion of
the prem ses has been sub-let, it would be open to the
tenant to offer to possess as a tenant the portion of the
prem ses not sub-let by him In that case the sub-tenants
woul d have the sane rights and privileges as are conferred
by s. 13. Section 13 provides :
"(1) Notwi t hstandi ng anything -contained in
this' Act, or in any other law for the tine
being in force, if atenant inferior to the
tenant of the first degree sublets a whole or
in part the premses. let to himexcept wth
the consent of the' |andlord and of the tenant
of a superior degree above him such sub-I|ease
shall not be binding on such non-consenting
[ andl ord, or on such non-consenting tenant.
Expl anation.-1n this sub-section-
(a)"a tenant of the first degree" nmeans a
tenant who does not hold wunder any / other

t enant;
(b)"a tenant inferior to the tenant of  the
first degree" nmeans a tenant hol di ng

i medi ately or nediately under a tenant of the
first degree;

(c)"landl ord" neans the Ilandlord of a
tenant of

the first degree.

(2)Where any prem ses or any part thereof

have

been orhas been sub-let by "a tenant of

the first

degree" or by "a tenant inferior to.a tenant
of t he first degree", as def i ned in

expl anation to sub-section (1), and the  sub-
| ease is binding on the | andlord of such

29

| ast nentioned tenant, if the tenancy of such
tenant in either case is lawmfully determ ned
ot herwi se than by virtue of a decree in a suit
obtained by the landlord by reason of any of
the, grounds specified in clause (h) of the
provi so to sub-section (1) of section 12, the
sub-1 essee shall be deenmed to be a tenant in
respect of such prenmises or part, as the case
may be, holding directly under the |andlord of
the tenant whose tenancy has been determ ned,
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on terns and conditions on which the sub-
| essee woul d have held under the tenant if the
t enancy of the latter had not been SO
det er mi ned:
Provided.............
We are not directly concerned in the present -case with sub-
s. 1 of s. 13. That sub-section only deals with sub-letting
by a tenant inferior to "the tenant of the first degree.
In the present case, Allen Berry were direct tenants from
the landlord and initially were "tenants of the first
degree". Sub-section (2) deals with cases of sub-letting by
tenants of the first degree or by a tenant inferior to the
tenant of the first degree as defined in the Explanation to
sub-s. (1), and such sub-Ilease is binding on the |andlord of
such |l ast nentioned tenant. It is provided thereby that if
the tenancy of such tenant is |lawfully determ ned otherw se
than for personal occupation, the sub-leasee will be deened
to be a tenant in respect of such prem ses or part thereof
and w |l hold directly under the landlord of the tenant
whose tenancy has been det erm ned.
Counsel for the respondent contended that a sub-tenant of a
statutory tenant is entitledto the protection of s. 13(2)
of Act 17 of 1950, and relied upon t he fol l owi ng
observations made by this Court in Indra Kumar Karnani v.
Atul Chandra Patitundi and Anr. (1)
"Section 13(2) refers to both the classes of
subl eases and states that if the sub-lease has
been made by a tenant of the first degree, the
sub-l essee shall be deenmed to be a tenant in
respect of the premi ses demsed to himif the
tenancy of such-tenant is |awfully  determ ned
under the provisions of the Act otherw se than
by virtue of a decree.in a suit obtained by
the landlord by reason of any of the ' grounds
specified in cl. (h) of 'the proviso to sub-
section (1) of section
2. . . . . . . ... . . . 1t follows that in
the case of sub-letting by a tenant of the
first degree no consent of the landlord to
subl etting is required as a condi tion
precedent for acquisi-
(1)[1965] 3 S.C.R 329.
30
tion by the sub-lessee of the tenants right
but in the case of sub-letting by a ten-ant
inferior to the tenant of the first degree the
consent of the landlord and al so of “the tenant
of the superior degree above him to -the sub-
letting is necessary if the sub-lesseeis to
acquire the rights of the tenant contenpl ated
by S. 13 (2)."
But the Court decided in Indra Kumar Karnant's case(l) that
a covenant in the lease prohibiting a tenant from sub-
letting, in respect of prem ses governed by the West Benga
Prem ses Rent Control (Tenporary Provisions) Act 17 of 1950
does not prevent the sub-tenant under a contractual tenant
fromsetting up the claimthat he has become entitled under
s. 13 (2) of the Act to the rights of the tenant in respect
of the premi ses or part thereof sub-let to him The case is
not an authority for the proposition that a tenant whose
tenancy is determined, and who continues to remain in
occupation nmerely by virtue of the protection conferred upon
himby the statute is entitled to sub-let.
Counsel then contended that the Legislature has, notwth-
standing the disabilities of the, statutory tenant, by
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express enactnment conferred wupon him the privilege of
inducting into the prem ses held by hima sub-tenant, who
would be entitled to claimthe rights of a contractua

tenant against the landlord in the events nmentioned in the
proviso to S. 12 (1) (c) and s. 13 (2). Relying upon the
definition of tenant in s. 2(11) of the Act, counsel argued
that in s. 12 the expression "tenant" includes a statutory
tenant as well as a contractual tenant, and that if a sub-
tenant in respect of a part of the prenmises is -protected by
the express provision contained in the provision 12(1)(c), a
sub-tenant of the entire prem ses whether the tenant is a
contractual tenant or a statutory tenant is entitled to
protection of the Act. ‘According to counsel ss. 12(1) (c)
proviso and 13(2) are parts of a single schene, and the
expression "tenant’ in both the sections includes a
statutory tenant, and sub-tenants inducted by the statutory
tenants in the premises are entitled to the protection of
the Act. Reliance in support of this contention was pl aced
upon a Full Benchjudgnment of the Calcutta Hgh Court in
Krishna 'Prosad Bose v. Sm. ~ Sarajubala Dassi and Anr. (2
wherein it was held that atenant under the -Act includes an
extenant, that is, a tenant whose contractual tenancy has
cone to an end, but who is still in possession (occupation)-
actual or constructive-of the prem ses; and such a tenant
who continues in possession by virtue of protection against
eviction wunder the Wst Bengal Prem ses Rent Contro

(Tenporary Provisions) Act, 1950, is entitled to sub-let the
premi ses and the sub-tenant nmay claim the  benefit and
protection of S. 13 (2).

(1) [1965] 3 S.C R 329.

(2) A I.R 1961 Cal. 505.

31
We are unable to agree with the contention raised by counse
for the respondent. In our view, since--a statutory tenant
has merely a personal right_ to protect his possession,

and has no estate or interest in the prem ses occupied by
him he cannot convey an estate or interest which 'he does
not possess. A statutory tenant by parting with possession
forfiets the protection of the Act, and unless the statute
expressly provides or clearly inplies otherwise, the person

i nducted by cannot claimthe protection of the Act. In our
judgrment, cl. (c) 'of S. 12(1) applies only to a case in
which the tenant has an interest in the estate which he
could sub-let. Simlarly, s. 13 contenplates a case in
which a contractual tenant has sub-let the premises. If it

be held that the expression 'tenant’ in s. 13(2) and in cl
(c) of s. 12(1) includes a statutory tenant, an estate or an
interest in the dem sed prem ses woul d be conferred by him
upon a transferee which the tenant hinself does not possess,
and that a tenant who has acted contrary to the provisions
of cls. (M, (o) & (p) of s. 108 of the Transfer of Property
Act, or has wused the property for imoral or 'illega
purposes, or has comrtted acts of negligence and default
which may materially deteriorate the condition of the
prem ses, or has otherw se been guilty of conduct which is a
nui sance or annoyance to occupiers of adj oi ni ng or
nei ghbouring prem ses including the landlord, or has failed
to pay rent exceeding two nonths and has thereby incurred
liability to forfeit the protection of the statute granted
to himby s. 12(1) and whose right has been forfeited by due
notices, nmay still sub-let the prem ses and the sub-Iessee
woul d then be entitled to claimthe right under s. 13(2) on
the determ nation of the tenancy of the tenant.

Considered in the light of the schene and object of the Act,
the expression "tenant” in cl. (c) of s. 12 (1) or ins. 13
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(2) must, in our judgnment, nean a contractual tenant alone
and not a statutory tenant. The definitionins. 2 (11 )
of the expression "tenant" includes a statutory tenant. But
the definition does not apply if there is anything repugnant
in the, subject-or context. A statutory tenant has no
interest or estate in the prem ses occupied by him and we
are unable to hold that the Legislature without making an
express provision to that effect intended to invest himwth
power to induct into the premises in his occupation a person
who would be entitled to claimthe right and interest of a
contractual tenant. |[If the view which has appealed to the
H gh Court of Calcutta be accepted, a statutory tenant whose
right of occupation is determined by a notice to quit,
because of conduct which entails forfeiture of t he
protection of the Act, may induct a sub-tenant so as to
defeat the claimof the |landlord, and presumably a tenant
sued in ejectrment may also exercise that privilege, for the
fight if granted would enure till a decree in eject-

3

nent is ' passed. The Legi sl ature has not nade any such
express provision, and no provision to that effect which
makes the right of the landlord conferred by the Act to
obtain a decree in-ejectnment against his tenant wholly
illusory may be inplied.

The appeal is therefore allowed and the decree passed by the
trial Court restored with the nodification that nesne
profits wll be payable from Septenber 1, 1953 at the rate

of Rs. 495/per nonth till delivery  of possession. The
| andl ords will be entitiled to their costs in this, Court and
bef ore the, Division Bench of the H gh Court.:

R K. P.S.

Appeal all owed.
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