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The Judgnent of the Court was delivered by

MOHAN, J. Respondent No. 1 was a confirned Senior District Judge in the

M P. Judicial Service. He was appointed as a menber of the Centra

Adm ni strative Tribunal” (C.A T, in short) at Jabal pur on 25.6.1986. He
assuned of fice on 30.6.1984 He sought voluntary retirenent fromservice in
the State which was a requisite under Rule 5 of the Central Admnistrative
Tri bunal (Salaries Allowances and Conditions of Service of Chairman, Vice-
Chai rman and Menbers) Rules, 1985 (hereinafter referred to as 'the Rules’),

Respondent No. 1 retired as a Menber of the Central Adm nistrative Tribuna
on 17.2.1991. His pension for the Judicial service.in the State, was fixed
at Rs. 1967 and Rs. 292 as a Menber of the Central Admnistrative Tribuna
at Jabal pur. After commutation, the pension cane to Rs. 1470 p.m for MP
Judicial Service and Rs. 292 for services in Central Administrative
Tribunal, total into Rs. 1761 per nonth.

Wi | e respondent 1 was Menber in the C A T., he sought an option to refund
his earlier pensionary benefits of MP. Judicial service to Union of India
to get a single consolidated pension by clubbing both the services instead
of two pensions, one as a senior District Judge of MP. Judicial Service
and as Menber of CA T. In the alternate, he wanted that his service of
four year and eight nmonths in the C A T. be added to his qualifying service
for fixation of pension under Rule 8-A of Al India Service (Death-cum
retirement Benefit) Rules, 1958 (hereinafter referred to as 'DCRB Rules’).
Hi s case was that such an extensi on was perm ssible under Rule 16 of DCRB
Rules. To this effect, he sent detailed representation on 13.6.79 and again
anot her representation on 19.1.1988. He was infornmed by comunication dated
19.11.1989 that his request was under consideration. On 3.2.1992 a reply
was sent that his request could not be acceded to as the sanme is not
covered by the provisions of the Rules. He filed Mscel |l aneous Petition No.
3137/ 90 before the Madhya Pradesh Hi gh Court to quash the order and the
mandanmus to direct the State and the Registrar of Hi gh Court to revise his
pension appropriately and re-fix the pension based on the revised higher

sel ection grade of Rs. 2500-2750 w.e.f. 11.5.1986. The appel |l ant” opposed
the claimon the plea that Rule 8 of the Rul es was exhausted. It was not
perm ssible to take recourse to DCRB Rul es of 1950 and by resorting to Rule
16 of the Rules.

The High Court framed a question for determ nation as under

"Whet her the petitioner can legitimately in | aw claimany right of option
to conbine the two services to get one consolidated pension as a Menber of
the CAT. or inthe alternative to add to his qualifying service upto 62
years as a Menber of the MP. Judicial Service."
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The Division Bench of the Hi gh Court by a inpugned judgnment dated 1.11.1993
hel d that having regard to Rule 16 of the Rules, two services could be

cl ubbed for the purpose of pension. In construing the pension provision, as
far as possible, the interpretation benevolent to the pensioners should be
adopted unless a contrary intention has been clearly expressed in any part
of the provisions. The High Court took the view that had the respondent
continued in the State Judicial Service, he would have drawn a higher
pension than what he was presently drawing. In as much as the first
respondent was a person re-enployed on a post in connection with the
affairs of the Union Government after retirement on pension fromthe
services of the State Government and was therefore entitled to get one
consol i dat ed pension by joining the two services on the basis of the CCS
(fixation of pay of re-enployed pensioners) Order, 1986. In this view, it
allowed the wit petition. Accordingly, a direction was issued that the
pensi onary benefits earned by the respondent as a Menber of the State
Judi ci al Service be allowed to be refunded or adjusted in the pension found
due to himon re-fixation of his pension after acceptance of the option
exerci sed by him It is under these circunstances that the Union of India
in order to have an authoritative ruling on the interpretation of the Rules
in question, has come up by way of civil appeal

LA. 4 of 1994, an application for intervention has been filed by K P.
Acharya, retired as Vice Chairman of Central Adm nistrative Tribunal
Bhubneshwar .

M. Altaf Ahned, Additional Solicitor General draws our attention to the
statutory provision of Adninistrative Tribunal Act, 1985 (hereinafter
referred to as 'the Act’). Section 4 tal ks of establishnent of

Adm nistrative Tribunals. Section 5 deals with the conposition of Tribunals
and Benches thereof. Section 6 |ays down qualification for appointnment of
Chai rman, Vice-Chairman or other Menbers. Under this Section, a clear cut
distinction is nade between Chairnman and Vice-Chairman on one hand and the
Menbers on the other hand. Again Section 8 prescribes the termof office
for Chairman, Vice-Chairnman as 65 years and in case of Menbers as 62 years.
The rul e nmaki ng power is conferred under Section 35 of the Act. In exercise
of Section 35(2) (c) of the Act, Central Adm nistrative Tribunal (Salaries
and al | owances and conditions of Service of Chairman, Vice-: Chairman and
Menbers) Rul es 1985 have been nmade. Rule 8 of the said Rules specifically
deal s with pension. The qualifying service for pension is tw years.
Pension is to be calculated at the rate of Rs. 700 per annum for every
conpl eted year of service; the maximumis not to exceed Rs. 3500 per annum
This Rule is exhaustive in nature and conpletely governs the issue relating
to pension.

Rules 16 is the residuary provision. That will apply if there i's no
expression provision available in the Rules. In this conspectus of the
statutory provisions, no other rule would apply. The H gh Court went w ong
inrelying on Rule 5(2) of DCRB Rules read with fundanental Rule 26 to cone
to a conclusion that the retirement should be deened to be on fornmal or
invalid pension. Wiile arriving at this conclusion;-it has not given due
effect to Rule 5 of the Rules. That rule specifically requires that only on
retirement, a person shoul d be appointed as Menber of the Tribunal. In
relying on the statutory provision on Rule 16 of the Rules, the option to
club the services for one consolidated pension is not to be found in Rule 8
of the Rules. Therefore, residuary Rule 16 will cone into play. Equally,
the finding that if the Rules are silent as far as clubbing of both the
services, the residuary provision will fill the gap supplenmenting the CAT
Rul es, is not supportable in law. In this view the application of Rule
8(5) of DCRB Rules to a Menmber of the Central Admnistrative Tribunal who
is governed by specific rules is incorrect. Equally, the application of CCS
(fixation of pay of re-enpl oyed pensioners) Oder, 1986 is also

i napplicable. There is no question of re-enploynent of a petitioner who
retired on invalid pension from State service. On the contrary, the
retirement was because of statutory requirement of Rule 5 of the Rules. The
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Hi gh Court erred in its conclusion that a case of discrimnation has arisen
inthis case. In the matter of grant of option to avail better pensionary
benefits. In fine, it is subnmtted that where Rule 8 of the Rul es makes
clear provision as to the paynent of pension, there is no possibility of
resorting to Rule 16 of DCRB Rules or CCS. (Fixation of pay of re-enployed
pensi oners) Order, 1986. Thus, it is prayed that the judgnent of H gh Court
be set-asi de.

The respondent No, 1 who argues in person submts and has also filed the
witten statenent that Rule 8 of the Rules is for calcul ation of pension
only. It is not exhaustive. It does not have provisions for fanm |y pension,
it does not contain provision for commutation of pension. It does not
contain any provision for invalid pension. That is why Rule 16 of the Rul es
has been franed. Myreover, this Rule 8 is ultravires, as it dis-criminates
bet ween pensioner retired on.invalid pension who joi ned CAT and those who
joined other department and so violates Article 14 of the Constitution

The District Judge in-Madhya Pradesh are governed by DCRB Rul es. Where,
therefore the respondent retired fromthat post in State Judicial Service,
Rul e 5(2) of the DCRB Rul es would apply. By application of that Rule, he
must be deenmed to have been retired on formal or invalid pension. Since the
option relating to clubbing of both services is not provided under Rub 8 of
DCRB Rul es, Rule 16 of the Rules would squarely apply. Therefore, the
application of DCRB 'Rul es or again the Central Ci vil Services Pension Rul es
will apply. Rightly, the Hi gh Court relied on C.C.S. (Fixation of pay of
re-enmpl oyed pensi oners) Order, 1986. In-any event, if the respondent No. 1
had continued in the State Judicial service, he would have drawn a hi gher
pension, The Rules relating to pension as held in D.S. Nakara v. Union of

I ndia, [1980] SC 130 have to be construed liberally and rightly, the Hi gh
Court has done so.

In this case, the first respondent after voluntarily retiring fromservice
as Senior District Judge fromMP. Judicial Service was appointed as a
Menber of C A T. Jabal pur. This voluntary retirement is a very requisite
under Rule 5 of the Rules. The short question, therefore, is whether he
woul d be entitled to claimany right of option to conbine the two services
nanely (i) the State Judicial Service, (ii) service 'as a Menber of the
Tribunal. In order to get a consolidated pension as a Menber-of CAT. O
in the alternate whether he could add to his qualifying service up to 62
years as a Menber of the MP. Judicial Service. In order to enphasis this
guestion, we have to refer to the relevant statutory provisions.

The Adm nistrative Tribunal Act, 1985 was passed in the year 1985. The Act
neans to provide for the adjudication or trial by Adm nistrative Tribunals
of disputes and conplaints with respect to recruitment and condi tions of
service of persons appointed to public services and posts in connection
with the affairs of the Union or of any State of any |ocal or other
authority within the territory of India or under the control of the
Government of India or of (any corporation or society owned or controlled
by the Governnent in pursuance of Article 323-A of the Constitution) and
for matters connected therewith or incidental thereto. Section 4 dealswith
establishnent of a Tribunal. It reads as under

"4 (1) The Central CGovernnent shall, by notification, establish an

Adm nistrative Tribunal, to be known as the Central Ad-mnistrative
Tribunal, to exercise the jurisdiction powers and authority conferred on
the Central Administrative Tribunal by or under this Act.

Section 5 tal ks of composition of Tribunal. It reads as under

"5(1) Each Tribunal shall consist of a Chairman and such nunber of Vice-
Chai rman (and Judicial and Administrative Menbers) as the appropriate
CGovernment may deem fit and, subject to the other provisions of this Act,
the jurisdiction, powers and authority of the Tribunal nmay be exercised by
Benches thereof."
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Section 6 of the Act deals with qualifications for appoi ntrent of Chairman,
Vi ce- Chai rman or ot her Menbers. Section 8 of the Act deals with term of
of fice. That reads as under

The Chai rman, Vice Chairman or other Menber shall hold office as such for a
termof five years fromthe date on which he enters upon his office, but
shal |l be eligible for re-appointnent for another termof five years.:

Provi ded that no Chai rman, Vice-Chairman or ot her nenber shall hold office
as such after he has attained, -

(a) in the case of the Chairman or Yice-Chairman, the age of sixty five
years, and

(b) in the case of any other Menber, the age of sixty-two years.

Section 10 of the Act deals with salaries and al |l owances, which reads as
under :

The sal aries and al | owances payabl e to, and the other terns and conditions
of service (including pension, gratuity and other retirenent benefits) of,
the Chairnman, Vice- Chairnman and other Menbers shall be such as may be
prescri bed by the Central Government.

Provi ded that neither the salary and al 'owances nor the other terns and
conditions of service of the Chairman, Vice-Chairnman or other nenber shal
be varied to his disadvantage after hi's appoi ntnment.

Then, we cone to Section 35 of the Act. That enables the State Gover nnent
to nake rules. There are also two other Sections nanely; 36 and 36-A

conferring power on the appropriate governnent to nake rules and power to
nmake rul es retrospectively. W are not concerned wi th these two Sections.

In exercise of power under Section 35(2} (c) of the Act which deals with
sal aries and al |l owances payable to, ‘and the other terns and conditions of,
the Chairman, Vice-Chairnman and other Menbers (supplenent to Section 10) by
G S.R No. 644 (E) dated 10.8.1985, Central Adm nistrative Tribuna
(Salaries, and all owances and Conditions of Service of Chairman, Vice-

Chai rman and Menbers) Rules 1985 were made. Rule 5 of the Rul'es which reads
as follows requires that if a person belonging to State Service is to be
appoi nted as a Menber of Central Adm nistrative Tribunal, he will have to
retire voluntarily from State service

"(1) The Chairman, a Vice-Chairman or a Menber who, on'the date of his
appoi ntnent to the Tribunal, was in service under the Central Government or
a State CGovernment, shall seek retirement from such service before his
appoi ntnent to the Tribunal and in the case of ‘a sitting Judge of a High
Court who is appointed as Chairman, a Vice-Chairman, his service in the

Tri bunal shall be treated as actual service wthin the nmeaning of para
[1(b)(i) of Part "D' of the Second Schedule to the Constitution

(2) On such retirenment as is provided for in sub-rule (1), the Chairman
Vi ce- Chai rman and Menber -

(i) shall be entitled to receive pension and gratuity in accord-ance with
the retirenment rules applicable to him

(ii) shall not be allowed to carry forward his earned | eave but shall be
entitled to receive cash equivalent to | eave salary, if any, in accordance
with the rules applicable to himprior to his retire-nent,

Rule 8 of the Rules is inportant since it deals with pensions. It reads as
under
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"(1) Every person appointed to the Tribunal as the Chairnman, a Vice-
Chairman or a Menber shall be entitled to pension provided that no such
pensi on shall be payable -

(i) if he has put in less than two years of service; or

(ii) if he has been renoved froman office in the Tribunal under sub-
section (2) of Section 9 of the Act.

(2) Pension under sub-rule (1) shall be calculated at the rate of rupees
seven hundred per annum for each conpleted year of service and irrespective
of the nunber of years of service in the Tribunal, the maxi num anount of
pensi on shall not exceed rupees three thousand five hundred per annum

Provi ded that the aggregate anmount of pension payable under this Rule
together with the anmpbunt of any pension including Comruted portion of
pension, (if any) drawn or entitled to be drawn while holding office in the
Tri bunal shall not exceed the maxi mum anmount of pension prescribed for a
Judge of the High Court."

It is clear fromRule 8 that it is exhaustive as rightly contended by M.
Al'taf Ahnmed, |earned Additional Solicitor General. It deals with the
pensi on of the Chairman, Vice-Chairman or the Menbers. It also | ays down
the qualifying service of pension and prescribe the rate of Rs. 700 per
annum for every conpl eted year of service. The ceiling limt of pensionis
fixed at Rs. 3,500. The proviso is also inmportant because in no case the
pension so fixed shall exceed the maximum ampbunt of pension prescribed for
a Judge of the High Court. Rule 16 of the Rul es reads as under

"The condition of service of the Chairnman, Vice-Chairman or other Menber
for which no express provisionis available in these rules shall be

determ ned by the rules and orders of the tinme being applicable to a
Secretary to the Governnent of India belonging to the Indian Admnistrative
Service."

A careful reading of the above provisions clearly establishes that they do
not envi sage Unking of past service with a service in the Tribunal which is
a quasi-judicial body. In this connection, it is usefully refer to S.P
Sanpath Kumar v. Union of India, AIR 1987 SC 386 in answering the question
whet her the Administrative Tribunal could be regarded as equally effective
and efficacious in exercising the power of judicial reviewas the High
Court acting under Articles 226 and 227 of the Constitution. It was held as
under ;

"It is necessary to bear in nmnd that service nmatters which are renoved
fromthe jurisdiction of the H gh Court under Articles 226 and 227 of the
Constitution and entrusted to the Adm nistrative Tribunal set up under the
i mpugned Act for adjudication involve questions of interpretation and
applicability of Arts. 14, 15, 16 and 311 in quite a large nunber of cases.
These questions require for their determnation not only judicial approach
but al so know edge and expertise in this particul ar-branch of
constitutional law. It is necessary that those who adjudi cate upon these
guesti ons shoul d have same nodi cum or |egal training and judicia

experi ence because we find that some of these questions are so difficult
and conplex that they baffle the nmnds of even trained Judges in the Hi gh
Courts and the Suprene Court."

Therefore, the service is of judicial nature.

In our considered view, the Hi gh Court has gone wong in consider-ing the
service in CAT. as re-enploynent in connection with the affairs of the
Union. On the contrary, an independent Judicial service, the appointnent in
the CA.T is on tenure basis. The pension relating to such post is clearly
governed by Rule 8 of the Rules quoted above are at the risk of repetition
We may state is exhaustive in nature. If that be so, there is no scope for
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resort to Rule 16 at all If the first respondent had to resign from

Judi cial Service because of the statutory requirenment under Rule 5 of the
Rul es (quoted above), we are unable to see as to how both the services
nanely senior District Judge in the State Judicial Service and a Menber in
the C.A T. could be clubbed. Such a clubbing is not con-tenplated at all
Fromthis point of view, we find it difficult to accept the reasoning of
the Hi gh Court that the natter of option to club the two services for
pension is a subject on which the Rules are silent and the residuary
provision in Rule 16 of the Rules intends to fill the gap by suppl enenting
the Rules by rules applicable to the Secretary to the Governnent of India.

Merely because while the first respondent was a Menber of the State

Judi cial Service was governed by DCRB Rul es of 1958. That cannot be pressed
into service in view of the specific Rule 8 of the Rides. Consequently, the
provisions relating to pensioners retired on invalid pension is not
appl i cabl e. The Rul es bei ng unamnbi guous cannot be construed to confer
better pensionary benefits. It is no argunent to hold that had the first
respondent, continued in the State Judicial Service, he would have got a

hi gher pension. There is no escape fromRule 8 of the Rules with regard to
the grant' of pension of Chairnman, Vice-Chairman or the Menbers of the

Tri bunal . That bei ng so, the question of |liberally construing pension rules
does not arise. On the sane reasoning, the principle laid down in D.S.
Nakara's (supra) is not applicable.

In view of the conclusion that the first respondent is not a person re-
enpl oyed on a post in connection with the affairs of Union Governnent, we
see no scope whatever for applying Central Civil Service (Fixation of pay
of te-enployed pensioners) Order, 1986.

In view of the foregoing discussion, the judgnent of the High Court is
liable to be set-aside and it is accordingly set-aside. Wile setting aside
the judgnent, we are aware of a inpact on the first respondent, the

pensi oner. The question of |aw having been settled, we would only state
that if any excess pension has been paidto the first respondent, than what
he is legitimtely entitled to, that may not be recovered. However, this
does not nean that if the payment of hi gher pension has not so far been
nmade, the appellant is required to pay the same. Thus, the civil appeal is
al | oned. However, there shall be no order as to costs. la view of the above
judgrment | . A 4/94 is disnissed.




