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George @ Vakkachan, Rajeev and Joshy, the three
appel l ants before wus (arrayed as Al to A3, respectively in
the trial Court and hereinafter so referred to) along with
four others, (A4 to A7) were put up for trial ‘before an
Addi ti onal Sessions Judge, Kottayamto answer charges under
Section 143, 147, 148, 449, and 302 read with Section 149
|.P.C. The gravami na of the charges were that on My 28,
1990 at or about 11 P.M they forned thenselves into an
unl awful assenbly w th the conmon object of commtting the
nmurder of Sasidharan Nair and.in prosecution thereof they
trespassed into his house and hacked himto death. "The tria
ended in acquittal of all of them and aggrieved thereby the
respondent-State of Kerala filed an appeal and Snt. Sarojin
Amma (nother of the deceased) filed —a revision petition
before the H gh Court. The Hi gh Court al so issued a suo notu
Rule calling upon the seven acquitted person to show cause
why their acquittal persons to show cause why their
acquittal should not be set aside. Al the matters were
heard together by the H gh Court; and by a conmon judgnent
it set aside the acquittal of the three appellants and
convi cted them under Sections 302, real with Section 34, and
449 1. P.C, while affirmng the acquittal of others. For the
above convictions the High Court sentenced each of themto
suffer inprisonment for life and rigorous inprisonment for
five years respectively, with a direction that the sentences
shall run concurrently. The above judgment of the H gh Court
is under challenge in these appeals preferred by the
appel | ants under Section 2 of the Suprenme Court (Enl argenent
of Criminal Appellate Jurisdiction) Act read wth Section
379 C.P.C
(2) Briefly stated, the prosecution case is as under: -

(a) The deceased Sasidharan Nair was a petty trader and
lived in Pulickel of Pallikkathodu Police Station. He was
also a reporter for ‘Thaninirami daily published from
Kottayam On May 19, 1990 a new item appeared in the daily
[Ext. P. 31 (a)] in which serious inputations were nmade
agai nst high placed police officers of Kottayamdistrict and
one Thadi vakkan was a pinp and gunda and had great influence
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over corrupt police officers to whom he supplied wonen and
wi ne and under cover of their protection carried on his
i Mmoral activities unabashedly in Palai town. Thadivakkan

who was none other than Al, was upset and enraged by the
above defamatory publication. He, therefore, along with the
ot her six accused person went to the house of the deceased
arnmed with deadly weapons to kill himon the fateful night.
The three appellants entered into the room where the
deceased was sleeping with his wife (P.W2) and child and
started assaulting him Wile A2 and A3 dealt bl ows upon him
with stick and iron rod, Al stabbed him with a knife. On
that very night while on the way to the Medical College
Hospital, Kottayam he succunbed to his injuries.

(b) P.W1. (N nan Varghese), a nei ghbour of the deceased,
who had rushed to the scene of offence on hearing the
conmotion, was told by the deceased that Urulikunnam
Vakkachan had stabbed him w th knife. Next norning he went
to Pal |likkathodu Police Station  and gave a report of the
i ncident (Ext.” P.1) which was recorded by P.W 30 (Thomas),
a Sub-Ilnspector of police; and thereupon a case was
regi stered against Al and three unidentified persons. P.W54
(M Sanuel), Deputy Superintendent of Police, took up
i nvestigation and went to the Medical Coll ege Hospital where
the dead body of Sasi was |ying. After holding inquest he
sent the dead body to the Forensic Science Departnent for
post - nobrtem exam nation which was conducted by P.W51 (Dr.
Vel ayudhan) .

(c) P.W54 then went to the house of the deceased and
sei zed among other  articles, a knife (MO1), a blood
snmeared cross beam of bed stead (MO 2), a show, a blood
stained lungi and sonme scalp hairs. He continued with the
investigation till My 31, 1990 and then entrusted it to
P. W52 (Abraham WMathew), Circle Inspector of Panmpadi, who
seized a car bearing registration No. KEK 3114 in which the
accused had gone to commt the murder. |nvestigation was
agai n taken over by P.W54 and he arrested A2 and A3. At the
instance of A2 a stick (MO 3) ‘was seized froma banboo
cluster on the side of the Pallikkathodu-Chengalam Road.
Later on he arrested Al on June 7, 1990. On conpl etion of
i nvestigation P.W 54 subnitted charge sheet against the
accused persons.

3. The appellants pleaded not guilty to the charges
| evel | ed against themand contended that they had been
falsely inplicated at the instance of the police. Al, on
bei ng exam ned under Section 313 C. P.C, stated that
P. W50 (Sreekumar), the driver of car No. KEK 3114, had nade
a false statement before the Magistrate (recorded under
Section 164 Cr. P.C ) due to threst by the police. According
to him prior to the examnation of P.W50 in_ Court’ his
brother was caught by the police at Thiruvalla with sone
ganja in his car and to get his brother exonerated fromthat
case he gave fal se evidence at the instance of P.W54.

4. In support of its case the prosecution examnmned 54
wi t nesses and the appellants none. However, the appellants
exhi bited sone docunents in support of their defence.

5. To give an ocul ar version of the incident the
prosecution sought to rely upon the evidence of P.W2 and 3,
the wife and nmother of the deceased respectively, both of
whom had during investigation clainmed to have wi tnessed the
entire incident. P.W2, however, did not support the
prosecution case and was declared hostile. She testified
that she woke up fromsleep on hearing noise and saw sone
persons going away from their room after attacking her
husband. In the next breath she stated that she did not see
the incident nor could she identify the intruders as there
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was no |ight either in her roomor in the neighbouring room
where her nother-in-law was sl eeping.
6. P.W3 (Sarojini Anmm), however, fully supported the

case of the prosecution. P.W3 stated that the deceased was
her only son with whom she and her husband were staying at
the elevant time. On that fateful day her son cane hone
around 9 P.M, had his food and went to sleep. She renmained
awake, keeping a lanp burning in her roomas was her wont.
Sone tine |later she heard of people running. She then heard
the screans of P.W2 and Sasi. She rushed towards his room
with the lanp, and raising the curtain in between their room
saw three persons standing inside, one standing at the
doorstep and behind him two others who were flashing
torches. O the three who were inside, two were seen beating
her son on his head with stick and Iron rod. She cried out
and inplored themnot to kill hinm and when he tried to get
up one of the assailants stabbed himwith a knife on his
ri ght shoulder. ~Again he tried to stab, but her son warded
off the blow with his hand.” Thereafter the assailants
escaped through the northern door. She heard P.W2 to ask
her husband about the intruders and he naned Urulikunnan
Vakkachan. She and P.W2 then cried aloud to alert the
nei ghbours. Inmmediately, P:W1 (N nan), P.W4 (Radhanoni),
P.W6 (Joseph @ Quseph), P.W7 (Aravindakshan), P.W38
(Moni), P.W9 (Janes) and P.W10 (Ayyappan) and others
rushed to the house.” P.W1 was heard to ask her son whet her
he could identify the assailants. Again she heard hi m saying
that he was stabbed' by Urulikunnan ~Vakkachan. Around 1.00
A M he was taken to the Medical College Hospital in a
vehicle and in the early norning she heard that he died. She
identified AL as the person who had stabbed her son and A2
and A3 as those who assaulted himw th stick and.iron rod.
She could not identify those outside the room but said that
there was sufficient light in the room shed by the |amp she
held and by the torches the intruders had, to identify the
persons who hit and stabbed her son

7. P.W1, who, anongst the neighbours, cane to the house
of the deceased first on hearing the cries, stated that he
saw Sasi  lying in a pool of blood. He, however, did not

support the version of P.W3 that  Sasi named one of the
assailants. On the contrary, he stated that he asked Sasi as
to what happened but he did not say anything. As regards
lodging of the F.1.R (Ext.P.1) his version was that he had
gone to the police station on the following norning -and
given an information about the incident but the Sub
I nspector (P.W30) did not record it. According to him he
left the police station after half an hour. He, however
stated that in the afternoon he again went to the police
station on being summoned by P.W30 and nade to sign on a
paper but he did not know what was witten therein.” At that
state of his deposition he was declared hostile and cross-
exam ned with reference to the F.I1.R he |odged, wherein he
had stated, inter alia, that Sasi told him ' that
I runbi kkunnam Vakkachan stabbed himwi th a knife and that he
(Sasi) should be taken at once to hospital.

8. P. W4, another nei ghbour, however, supported the
prosecution case. She stated that on hearing the screans and
cries fromthe house of Sasi she rushed there along with her
husband (P.W7). Reaching there she saw Sasi rolling in
bl ood in the western room of his house. Appaichettan (P.W1)
then asked sasi as to what had happened to him He said that
| runbi kunnam Vakkachan stabbed himwith knife. According to
her, at that tine besides Sasi’'s wife and nother sone
nei ghbours were near him Then Sasi asked for water fromhis
not her and told that he would die and he should be taken to
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the hospital. She further stated that Sasi’s nother and wfe
told them that 3 persons had entered into the room and
assaulted Sasi, and another person had been showi ng |ight
fromthe door. She testified that when she reached there,
she saw a burning kerosene lanp in the hand of Sasi’s nother
and that inits light she saw Sasi |ying bathed in bl ood

The ot her nei ghbours who were exam ned, nanely, P.W.5 to 10
did not support the prosecution case fully and hence sone of
them were decl ared hostile.

9. The next wi tness whomthe prosecution rmuch relied upon
is P.W50, the driver of the tourist car KEK 3114 in which

according to the prosecution, the accused persons had gone
to conmit the nurder. He stated in details as to what had
happened in the night of May 28, 1990. He said Al hired the
taxi to go to Pallikkathodu and, as arranged, at 7.00 P.M
A5 canme and got into it. He drove along the T.B. Road as
directed by himand on the way fromnear the Star Studio, A6
and A7 boarded the car. Then he took it to Seema Lodge, from
where Al 'got in. The car was taken to Pai ka side and on the
way from'near Kurusupally, A4 got into it. The car again was
taken to the house of Al, from where A2 and A3 al so boar ded.
Around 8.00 p.m they reached Pallikkathodu road junction
and then went to Kayyoori Junction, where all alighted. A1,
A3 and A7 went towards the house of Kayyoori Appachan, but
returned soon. They then proceeded to Pallikkat hodu and then
to Chengal am road. After covering a distance of 2 furlongs
he stopped the car and except A6, all of themgot out. Al
and anot her were seen ging al ong a pathway but returned soon
and got into the car, which was |later stopped at Sarvathra
junction. Al except A7 alighted there. A2 and A3 had sticks
(MO 3 and MO 4) and A4 and A5 had torches. A7 then asked
himto drive the car around the place. After sonetine he
brought back the vehicle to Sarvathra junction. A little
later all the six persons who had gone out returned and got
into the car. According to him he felt the snell of blood
when they cane. He then drove off the vehicle to Palal as
directed by them On the way he switched on the light inside
the car and saw stains of blood on the shirt and dhothi of
Al and asked himwhat the matter was about, when he replied
that they had gone to thrash a person. He al so heard sone of
them saying that the knife and shoe were lost in-the place.

Later, he dropped them near their respective places. Before
leaving A1 told him to collect the fare fromhis shop the
next day and not to disclose anything to anyone. He,

however, contacted P.W31 (Suresh), his brother the sane
ni ght and told what had happened. On the follow ng day they
met Kunj urmon, the owner of the car, and as per his advice he
and his brother went to the Panpadi Police  Station and
di scl osed the incident.

10. Next we cone to the evidence of P.W51, the doctor who
hel d the post-nortem exam nation and found 27 ante-nortem
injuries on the person of Sasi. O those injuries, injury
No.1l was a |l acerated wound, scal p deep, over the right side
of the head. The underneath brain showed diffused subdura

and subarachnoid haenor r hage with si gns of rai-sed
intracranial tension. The doctor opined that the injury was
sufficient in the ordinary course of nature to cause death
and the deceased died due to it. He further opined that the
above injury could be caused by a weapon like MO 3 (stick).

Injuries No. 6 and 12 were incised wounds: one on the right
side of chest cutting through the nmuscle plane downwards for
a depth of 7 cns and the other on the front of right upper
arm Those injuries, according to P.W51, could be caused by
a weapon like MO1 (knife). Injury Nos. 2 to 5, 9, 10, 16 to
20, 22, 25 and 27 were abrasions. The doctor said that some
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of the above injuries could be caused by the tip of Ms. 3

and 4 (iron rod). Injury Nos. 7, 8 and 24 were abraded

contusions which could be caused by a weapon Ilike MO 3.

Injury Nos. 11, 13, 14, 15, 23 and 26 were contusions and

according to the doctor those injuries could be caused by

MO. 4.

11. From the above narration of the prosecution case and the

evi dence adduced in support thereof we find that the

prosecution sought to prove the following facts and
ci rcunstances to bring hone the charges |evelled against the
accused:

(i) the six accused persons cane to the house of the
deceased on that fateful night and three of them
entered inside his bed roomand assaulted him wth
di fferent weapons.  Those three, who entered into the
bed room and actually assaulted him were Al, A2 and
A3, (the appellants before us);

(ii) the deceased nade an oral « dying declaration before
P.W.I3 and 4 to the effect. that Al was anpbngst the
assailants;

(iii) the deceased died owi ng to the injuries sustained at
the hands of the assail ants;

(iv) the appellants along” with the other four accused
persons cane to the house of the deceased in a car
bearing registration No. KEK 3114 and after conmitting
the murder returned in the sane vehicle; and

(v) AL had a notive to conmit the ~nurder as the deceased
had, ten days earlier, reported about ‘his nefarious
activities in the ‘Thaninirani daily.

12. Fromthe record we noticethat the defence did not

di spute that the deceased was found |ying wth a nunber of

bl eeding injuries on his person in the bed room on his house

in the night of My 28, 1990 and that on the way to the
hospital he succunmbed to those injuries. Even otherw se, the
evidence of P.W1, P.W4 and other neighbours unmi stakably
proves these facts. The nature of ~ injuries found on the
person of the deceased and the opinion of P.W51 as to the
manner how the injuries could be sustained also prove, in no
uncertain terms, that nore that one person was responsible
for the nurder. In the context of the above facts the tria

Court proceeded to consider whether the deceased nmet with

his homi ci dal death in the nmanner al l'eged by the

prosecuti on.

13. For that purpose the trial Court first took up for

di scussion the evidence of P.W3, the sole eye witness, and

rejected her claimthat she had seen the incident by the

light of the kerosene |anp which was burning in her room

with the foll ow ng observations:
"The explanation offered by PW 3
for keeping the lighted lanp in her
roominstead of keeping it in the
other room is not reasonable or
convi nci ng. Therefore, the version
of PWB that she had kept a |ighted
lanp in her roomand it is with the
said lanp that she rushed to the
scene of occurrence is inprobable
and unbelievable. She might have
lighted the Ilanp after hearing the
hue and cry from the nearby room
and gone to the scene roomwi th the
| anp. But the assailants woul d have
escaped from there by the time. If
that be so she nmight not have the
opportunity to see the incident or




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 6 of 17

14.

identify t he assail ants. Even
assum ng that PWB had gone to the
scene with a kerosene lanp as
spoken to by her it cannot be said
that she was able to see the
incident or identify the culprits.
According to her, t he entire
i ncident occurred just after her
arrival at the scene of occurrence.
The lanp which is said to have been
taken with PWB is a small one
wi t hout any covering glass. If such
alanp is taken to a place of
turnmoil as in present case one
cannot keep it _burning all the
while as there is every possibility
of getting it extinguished wthin
no tine due to the novement of the
lanp in the hands of the person
carrying it.”. To keep it burning
till-the end of the incident ~one
shoul d keep it away fromthe scene
of occurrence. In that case there
may not be sufficient [light from
the lanp to see “the incident or
identify the culprits at the scene
of occurrence. Mre over when there
is attack with deadly weapons such
as knife, stick, iron rod etc. one
may not dare to go near the scene.
In the instant case it is doubtfu

as to whether PWB had gone to the
scene at all. If that be so, there
woul d not have been sufficient
light at the scene of occurrence in
whi ch the incident could be seen by
this witness especially whenishe is
of 62 years."

Then, assuming that she had seen the assault,
Court posed the question whether she  could

i dentify

the trial

t he

assailants and answered the sanme in the negative with the
fol |l owi ng words:

"I'f P.W3 had been holding the | anp
at alittle distance fromthe scene
of occurrence she would not have
identified the accused especially
when they are utter strangers to
her. It is to test the veracity of
the witness on the question of his
capacity to identify unknown
persons whom the witness nmay have
seen only once, that the test
identification parade is insisted
upon. It is to be noted that to
identify the accused during the
exam nation of PWB before this
Court she had to step down fromthe
box and go near the dock with the
perm ssion of t he court. The
difficulty shown by the witness in
identifying in the witness box
woul d indicate that she is having
defective vision either due to old
age or for some other reason. This
wi tness has stated that no police
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of fice had shown the accused to her
at any tinme. At the sanme tinme she
has adnitted to have seen the
accused in the dock on the day
previous to her examination. It is
therefore clear that she had the
opportunity of seei ng and
identifying the accused (At to A3)
before they were identified in
court. Wi | e rem ndi ng t he
necessity of test identification
parades in cases where the accused
are not known to the witnesses the
Supreme Court in Kanan Vs. State of
Kerala (AIR 1979 SC 1127) observed
that where a witness-identifies an
accused who i's not-known to himin
court  for the first time, his
evidence is _absolutely valueless
unl ess there has been -a previous
identification parade to test —his

power of obser vati on. | f no
identification parade “is held then
it will be wholly unsafe to rely on

his hare testinony regarding the

identification of an accused for

the first time in Court. | —~am

therefore of opi nion that the

evi dence of PW3 who clainsto have

identified A1 to A3 in-court for

the first time is unreliable in the

absence of t est identification

par ade. "
15. The oral dying declaration of the deceased about which
P.W.3 and 4 testified was discarded by the trial Court as,
according to it, the sane was tainted with infirmties and
i nherent inprobabilities. |In drawing the above interference
it observed that Ext.P.1 which was lodged by P.W1 and
wherein he had stated about the above dyi ng declaration was
a suspicious docunent and, therefore, the story of the dying
declaration allegedly made in presence of P.W. 1,3 and 4 was
al so suspicious. The other reason for —disbelieving the
testinonies of P.W.3 and 4 in this regard was that the
nei ghbours who acconpanied P.W4 to the house of the
deceased had categorically stated that the deceased did not
say anything when P.W1 asked him about the incident and
consequently they could not have heard the deceased saying
that he was stabbed by the appellant. The third and the | ast
reason to dishelieve the dying declaration was that P.W3
did not disclose about it to any of the persons who had
assenbl ed there.
16. The trial Court then took up for consideration the
evi dence of P. W50 and disbelieved his evidence prinmarily on
the ground that through in the trip sheet of the vehicle
(Ext. P.54 a) the place of departure and place of arriva
were shown, the nane of the person who perforned the journey
was not there. Besides, the trial Court observed, P.W31
(Suresh) was shown as the registered owner of the vehicle in
Ext. P.54 but P.W50 was the registered owner. In absence of
any other evidence the trial Court held that it could not be
said on the basis of Ext. P.54 that it was Al who perforned
the journey on May 28, 1990. Wiile on this point, the tria
Court also found that the contention of Al that under police
coercion P.W50 was conpelled to give a statenment before the
Magi strate under Section 164 C.P.C. (Ext.P.42) was
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pr obabl e.
17. The trial Court lastly dealt with the notive ascribed
to AL for committing the nurder in the light of the
contention raised on his behalf that Thadi vakkan referred to
in Ext. P.31 was not Al (Urulikunnam Vekkachan) and held it
to be insufficient and weak. The reason therefor is as
under : -

"It is true that there is no

evidence on record to show that

Thadi Vakkan referred to in

Ext.P. 31 (a) as Urul i kunnam

Vekkachan. Even assuming it to be

so it cannot be said that Ext P.31

woul d cause any provocation to Al.

On the other handthe image of the

person who is referred to as Thad

Vakkan on account of his  alleged

associationwith - the high police

officersin Kottayam District is

boosted by the publication of Ext.

P.31 (a) news item ~At the same

time the reputation of  the high

police of ficials i'n Kot t ayam

District (referred as

Superintendents in the news iten)

has been tarnished by the said

publication. Therefore the persons

who are really aggrieved by Ext.

P.31(a) are the hi gh police

officials in Kottayam Di strict."
Wth the above findings and observations the trial Court
acquitted all the accused persons.
18. Coming now to the inpugned judgnent, we notice that the
H gh Court first detailed the evidence of P.W3 so far as it
related to her having witnessed the incident and identified
the assailants and then made the follow ng observations:

"Though 62 years old at the time of the incident, her

faculties were intact and vision nornal/uninpaired. No

doubt the intruders were strangers to her; but she

clained to have identified themin the light shed by

her lamp as also the torches, during those nonents her

son was bel aboured and attacked and reached to the

scene in a spontaneous and natural manner. She had

given a graphic account of what had taken place in-the

room which had hardly the shades of a tutored version

The scene not only shocked her but had left its inprint

upon her mnd, that she recalled effortlessly at the

trial."
19. The High Court then adverted to the reasons canvassed
by the trial Court for disbelieving P.W3 (quoted earlier)
and made the foll owi ng comments:

"There was nothing to suspect that

she kept a light burning since she

said that she usually went to sleep

between 12 - 1.00 a.m Yes! that

accorded with the practice of sone

old people who sleep late. That

there was no lanmp in the room where

t he deceased sl ept was

under st andabl e since his wife and

child slept by his side.

The court bel ow has observed

that as she rushed to the roomthe

| anp she had perhaps would have

been bl own of f since it was
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uncovered and that if would have

been inpossible for her to have

seen anything in the total darkness

that existed. The said observation

seened to have cone out of distrust

of her version and amounted to a

pi ece of imaginative exercise that

was i nhappropriate. The nmanner in

whi ch her evidence had been dealt

with eaves nuch to be desired

Havi ng gone through it in detail,

we have no doubt about her veracity

that the court bel ow suspected

wi t hout jurisdiction.”
20. The Hi gh Court next dealt with the evidence of P.W. 3
and 4 regarding the dying declaration and concluded that
there was no reason to disbelieve them In repelling the
contention reiterated  before it on behalf of Al that he was
not the person referred to in the dying declaration, the
Hi gh Court ~observed that the evidence on record including
that of P.W. 50 and 54 clearly established that the person
named in the dying declaration and in Ext. P.31 was one and
the sane, nanely Al. - The High Court also held that the
comments of the trial Court that the name of Al was
subsequently inserted by the Investigating Officer in the
inquest report to /inplicate Al was  without any basis
what soever. The Hi gh Court lastly held that the evidence of
P.W50 that the ‘accused had travelled in his car to
Sarvarthra junction, was wholly  reliable. Since however,
there was no | egal evidence to prove overt acts of A4 to A7,
the H gh Court gave themthe benefit of doubt, while setting
aside the acquittal of the appellants.
2. M. UR Lalit, the Ilearned counsel appearing for the
appel l ants, first submtted that the impugned judgment was
rendered in utter disregard of the well established
principle that for setting aside an-order of acquittal it is
not enough for an appellate Court to take a different view
of the evidence and there must  also be substantial and
conpelling reasons for it to hold that the Court below was
wong. In support of his submission he relied upon the
foll owi ng passage fromthe judgnment of this Court in Ramesh
Babul al  Doshi vs. State of Qujarat [(1996) Vol. 9
S. C. C. 225]:

"This Court has repeatedly laid

down that the nere fact that a view

other than the one taken by the

trial Court can be legitimtely

arrived at by the appellate Court

on reappraisal of the evidence

cannot constitute a valid and

sufficient ground to interfere with

an order of acquittal unless it

cones to the conclusion that the

entire approach of the trial Court

in dealing with the evidence was

patently illegal or the concl usions
arrived at by it were wholly
unt enabl e. VWi | e sitting in

j udgrment  over an acquittal the
appel l ate Court is first required
to seek an answer to the question
whet her the findings of the tria
Court are pal pabl y W ong,
mani festly erroneous or
denonstrably unsustainable. |If the
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appel | ate Court answers the above
guestion in the negative the order
of acqui ttal is not to be
di st urbed. Conversely, i f t he
appel | ate Court holds, for reasons
to be recorded, that the order of
acquittal cannot at al | be
sustained in view of any of the
above infirmties it can then - and
then only - reappraise the evidence
to arrive at its own concl usions.

In keepi ng with the above
principles we have therefore to
first ascertain whet her t he

findings of the trial  Court are
sust ai nabl e or not."

22. According to M. Lalit, the reasons given by the tria
Court to acquit-the -appellants could not be said, by any
stretch of imagination, to be palpably wong or wholly
unsust ai nabl'e so as to entitle the High Court to reverse the
same. On the contrary, he submtted, the judgnent of the
trial Court was based -on proper and reasonable view of the
evidence and reliance on lawlaid down by this Court. In
el aborating his arguments on this point .M. Lalit submtted
that it being the/ admtted case of the prosecution that
P.W3 did not know the appellants frombefore, the tria
Court was fully justified in rejecting her testinony
regarding identification of the appellants in Court, two
years after the ‘incident, i'n -~ absence of . any Test
Identification (T.1.) parade held to test her  power of
observation, relying on the judgnent of this Court in Kanan
vs. State of Kerala [(1979) 3 S.C.C. 319]. Equally justified
was the Court in pressing into service her adni ssion that
the appellants were shown to her by the police on the day
before she testified in Court for such rejection, argued M.
Lalit. While on this point M. Lalit further submtted that
the High Court did not even advert to this aspect of the
matter while accepting the evidence of P.W3 ‘regarding
identification of the appellants in Court as the assail ants.
23. There is some substance in the above contentions of M.
Lalit; firstly, because the H gh Court did not deal with and
di spose of the appeal strictly in accordance with the above
guoted principles and secondly, because the aspect of T.I
parade was not at all considered by the Hi gh Court. CQur
endeavour, therefore, will be to reassess the evidence, nore
so, when this is a statutory appeal, in the light, of the
findings of the trial Court.

24. As noticed earlier, the trial Court rejected the claim
of P.W3 that she had seen the incident in the light of a
burning | anp. Apart fromthe coments made by the Hgh Court
(quoted earlier) for discarding the finding of the tria
Court in this regard- which in out opinion are fully
justified - we find that the relevant statenments rmade by
P.W4 and her husband P.W7 in their evidence were not
noticed by the trial Court as also by the High Court. In
their testinony both of them who are the next door
nei ghbours of the deceased, categorically stated that when
they reached there (the house of the deceased) there was a
burni ng kerosene lanmp and that it was in its light that they
saw Sasi  lying in a pool of blood. Neither of them was
cross-examned on this point nor do we find any reason
what ever to disbelieve them Indeed, no suggestion, for what
it was worth, was even put to themthat they were deposing
fal sely. Their evidence not only takes the wi nd out of the
sails of the reasonings of the trial Court regarding the
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exi stence of the lamp - and, for that matter, of its burning
at the material time - but fully corroborates the evidence

of PPW3 that she saw the assault and identified the
assailants with it. Since the reasoning of the trial Court
inthis regard is based on non- consideration of nmateria
evidence it nust be held to be patently wong.

25. That brings wus to the question whether the ground
canvassed by the trial Court for rejection of her evidence
regarding identification of the appellants, whom she,
admittedly, did not know from before, as the assailants are
i nproper or not. So far as the first ground is concerned,
law is well settled that identification of an accused in
Court is the substantive evidence of the person identifying

and his earlier identification in a T.l1. parade corroborates
the same. |In other words, want of evidence of earlier
identification in a T.lI. _parade does not affect the
adm ssibility of the evidence of identification in court.

26. We may now consi-der what will be the effect of failure
to hold the T.l. parade. In Kanta Prasad vs. Delhi

Admi ni stration [1958 S.C. R 1218] a two Judge Bench of this
Court observed as under:

"It would no doubt have been

pr udent to hol d a test

identification parade wth respect

to witnesses 'whodid not know the

accused before /the occurrence, but

failure to hold such a parade woul d

not take inadnissible the evidence

of identification in Court.  The

weight to be attached  to such

identification would be—a matter

for the Courts of fact and it is

not for this Court to reassess the

evi dence unl ess exceptional grounds

wer e established necessitating such

a course."

(enphasi s suppli ed)

(For reasons earlier stated exceptional grounds have been
made out in this case to reassess the evidence.)
27. We may next refer to the case of Harbhajan Singh vs.
State of Jammu & Kashmir [(1975) 4 S.C.C. 480], decided by a
three Judge Bench. 1In that case Harbhajan Singh (the
appel l ant therein) alongwith one Qurnukh Singh - both of
whom were nenbers of Border Security Force - ~absented
thensel ves fromtheir evening parade w thout obtaining|eave
and sauntered into Kangri, armed with two rifles which were
issued to themfor the performance of their official duties.
They first went to the house of one Kashu Ram demanded eggs
fromhis wfe and helped thenselves to a bottle of /' rum
Thereafter, they went to the house of the conplainant Munsh
Ram While GQurnukh Singh nounted guard at the door of his
house the appellant went inside. The appell ant caught hol d
of Munshi Rami s daughter Kam a Devi and began to drag her
out of the house. MUnshi Ramentreated the two intruders to
be merciful but GQurnmukh Singh fired a shot at him which
fortunately m ssed its target. In the confusion that
followed Kanmi Devi nmanaged to rescue herself and started
runni ng back to her house. Thereupon the appellant fired a
shot from his rifle at her as a result of which she died
i nstantaneously. To prove its case the prosecution relied
upon the evidence of Munshi Ram, his wife and a nei ghbour
This Court found that the evidence of those w tnesses was
anply corroborated in the circunmstances that on the fatefu
eveni ng the appellant and Gurnukh Singh were absent at the
time of roll call, that on that night when they were
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arrested their rifles snelt of fresh gun powder and that the
enpty cartridge case which was found at the scene of offence
bore distinctive markings showing that the bullet which
killed Kami Devi was fired fromthe rifle of the appellant.
The evi dence of Kesuram al so showed that after the appell ant
and anot her accused drank |iquor at his house they went to
the house of Munshi Ram An argunent rai sed on behalf of the
appel l ant therein that the investigating officer ought to
have held an identification parade and that the failure of
Munshi Ram to nention the names of the two accused to the
nei ghbours who cane to the scene imediately after the
occurrence showed that his story could not be true, was
rejected by this Court ‘and the appeal disnmssed wth the
fol |l owi ng observation:

"As observed by this Court in

Jadunath Singh v. State  of U P.

(1971) 2 SCR 917 = (AIR 1971 SC 363

= 1971 Cri-LJ 305) absence of test

identificationis not necessarily

fatal . The fact that MJnshi Ram did

not disclose the nanes of the two

accused to the villagers-only shows

t hat t he accused wer e not

previously known to him and the

story that the accused referred to

each ot her by their respective

nanes during the course of the

i ncident contains an elenment of

exaggeration. The case does not

rest on the evidence of Munshi Ram

al one and t he corroborative

circunstances to which we have

referred to above |end enough

assurance to the inplication to the

appel I ant . "

(enphasi s suppli ed)

28. We need not however refer to the other cases on the
point as in Surendra Narain Vs. State of UP. [(1998) 1
S.C.C 76] this Court has, after . considering the earlier
cases of this Court, including Kannan (supra), on which the
trial Court relied, Kama Prasad (supra) Jadunath Singh
(supra) and Harbhajan Singh (supra), and of different H gh

Courts, held that failure to hold the T.l. parade even after
a demand by the accused is not always fatal.

29. It cannot be denied however that though not fatal,
absence of t he corroborative evi dence of prior
identification in a T.lI. parade makes the substantive

evidence of identification in Court after along |apse of
time a weak piece of evidence and no reliance can be pl aced
upon it unless sufficiently and satisfactorily corroborated
by other evidence. W have, therefore, to ascertain whether
the ot her evidence adduced by the prosecution lends inplicit
assurance to the evidence of P. W3 regardi ng her
identification of the appellants as the assailants. Before
adverting to such evidence it would be necessary to refer to
the other comments nade by M. Lalit to the ‘identification

evidence of P.W3. M Lalit subnitted that the evidence of
P.W.3 and 54 clearly established that the former had seen
the accused in the dock on the day previous to her
exam nation. That necessarily neans, according to M. Lalit,
the ‘identification evi dence of P.W3 was whol |'y
unreliable. M. Lalit further subrmitted that when the tria

Judge had rejected the evidence of P.W3 on the question of
identification taking into consideration also the above
admi ssion of P.W3 it could not be said that the finding of
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the trial Court was inproper so as to justify the H gh Court
to disturb the sane. On perusal of the rel evant portion of
the evidence of P.W.3 and 54 we are unable to accept the
contention of P.W.3 and 54 we are unable to accept the
contention of M. Lalit nor the finding of the trial Court
in that regard for the sanme are based on m sreadi ng of the
evidence. In her cross examnation P.W3 was asked the
foll owi ng question: "You have seen the accused standing in
the dock, hadn’t you?" and her reply was "had seen." In
cross exanmination of P.W54 on this point the follow ng
answers were elicited:

"No records have been produced in

the Court to show that t he

Wi t nesses have recogni sed t he

accused. | have not submitted

application for conducti ng

identification par ade f or

recogni sing  the accused. As the

Wit nesses had i denti fied t he

accused it did not occur that there

was —any - need for _identification

par ade. "
W are at a loss to understand how the trial Court could
come to the conclusion that P.W3 had admtted that she had
seen the accused a /' day before she testified in Court. On the
contrary, the above statement of P.W3 does not in any way
belie or weaken the prosecution case that she had seen the
accused on the day 'of the incident and thereafter in Court
at the tinme she was being exam ned. This apart the answer
elicited from P.W54 only indicates that he felt (which in
our view was wholly wong) that as the wtnesses (which
obvi ously included P.W50) had identified the accused he did
not think it necessary to pray for T.l. parade. IN.any view
of the matter the above statenments do not support the
subm ssion of M. Lalit nor the conclusion drawmn by the
trial Court.
30. That brings us to the dying declaration made by the
deceased before P.W.3 and 4 which has been pressed into
service by the prosecution to corroborate the ocul ar version
of P.W3. Before proceeding further we nmust confess that we
have not able to fathom how the trial Court could rely upon
the contents of Ext. P.1, |odged by P.W1, and that too for
the purpose of discarding the evidence of P.W.3 and 4.
P.W1 turned hostile and testified that he did not nake any
statenment before the police but signed on the dotted Iines.
It is tritethat an F.I.R is not substantive -evidence
(unless of course it is admtted under Section 32(1) of the
Evi dence Act) and can be used to corroborate or contradict
the rmaker thereof; and therefore, the guesti on of

corroborating P.W1 by his purported statenents, as
contained in Ext. P.1 could not arise. Inspite thereof the
trial Court observed ‘....... the first informant statement
is further supported by the evidence of P.W1' and used the
statenments contai ned therein (Ext.P.1l) as substantive

evidence to discredit P.W.3 and 4. It nust, therefore, be
said that the approach of the trial Court in dealing with
the F.1.R was legally inpermssible. W are also surprised
to find that the trial Court dishelieved P.W.3 and 4,
rel ying upon the statenents contained in an inquest report,
to the extent they relate to what the Investigating Oficer
saw and found are adm ssible but any statenent nade therein
on the basis of what he heard fromothers, would be hit by
Section 162 Cr.P.C..

31. The whole purpose of preparing an inquest report under
Section 174 (1) Cr.P.C. is to investigate into and draw up a
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report of the apparent cause of death, describing such
wounds as nay be found on the body of the deceased and
stating in what manner, or by what weapon or instrument, if
any, such wounds appear to have been inflicted. 1In other
words, for the purpose of holding the inquest it is neither
necessary nor obligatory on the part of the Investigating
Oficer to investigate into or ascertain who were the
persons responsible into or ascertain who were the persons
responsi ble for the death. |In dealing with Section 174
Cr.P.C. in Podda Narayana vs. State of AP. [(1975) 4
S.C.C 153], this Court held that the object of the
proceedi ngs thereunder is merely to ascertain whether a
person died under suspicious circunstances or net with an
unnatural death and, if 'so, what was its apparent cause.
According to this Court the question regarding the details
how t he deceased was assaulted or who assaulted hi mor under
what circunmstances he was assaulted is foreign to the anbit
and scope of such proceedings. Wth the above observation
this Court held that the H gh Court was right (in that case)
that the omissions in the inquest report were not sufficient
to put the prosecution out-of Court. In Egbal Baiq vs. State
of AAP. [(1986) 2 S.C.C.476] this Court observed, while
dealing with a simlar question, that the inquest report was
not the statenent of any person wherein all the names of the
persons accused were to be nmentioned. 'On this ground also
the finding of the trial Court based on the inquest report
cannot be sustai ned.

32. Now that we have denobnstrated that ‘the principa
reasons put forward by the trial ~Court for discarding the
dyi ng declaration are patently ~wong and opposed to the
fundanental principles of crimnal jurisprudence, we have to
ascertain for ourselves whether the evidence adduced by the
prosecution to prove the sane can be safely relied upon. To
prove the dying declaration the prosecution examnm ned some
nei ghbours of the deceased nanely, P.W1 and P.W.4 to 10,
besides his wife (P.W2) and nother (P.W3). O themP. W1,
P.W5 and P.W.8 to 10 - and even P.W?2 - turned hostile and
resiled from their statements recorded under Section 161
Cr.P.C. wherein they had testified about it. However, P.W3
averred that when the persons who had assaulted Sasi were
gone, Vijayamma (P.W?2) asked himwho assaulted and Sasi
said that it was Urulikunnam Vakkachan. ~The evi dence of
P.W3in this regard is fully corroborated by P.W4. She
stated that when she acconpanied by her husband (P.W7)
reached Sasi’s house she saw him rolling.in blood. in the
western room in their house. P.W1 then asked Sasi "Wat is
this Sasi?" Sasi said "Appaichettan" (referring to P.W1) I
know the man; Urulikunnam Vakkachan stabbed with knife".
According to her at that tine anobngst others Sasi’s wife,
nother and child were near Sasi. Wile discussing the
evidence of P.W4 with reference to the burning- of the
kerosene |lanp we have found that she is a truthful wtness;
and indeed, we find no reason to disbelieve this neighbour
of the deceased. The evidence of dying declaration  as
testified by these two witnesses was criticised by M. Lalit
on the ground that neither the other nei ghbours nor P.W2
spoke about the sane. The trial Court also nmade a simlar
criticismwhile disbelieving the evidence of P.W.3 and 4.
We do not, however, find any substance in this criticism As
earlier stated, except P.W.6 and 7 all others exam ned by
the prosecution resiled from their statenents during
i nvestigation and were declared hostile. So far as the other
two nei ghbours are concerned nanely P.W6 and P.W7 we find
that the forner stated that he did not hear Sasi saying
anything and he did not also ask Sasi about the injuries
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that he sustained. From the above statenent made by this
witness it cannot be said that the evidence of P.W.3 and 4
stands contradicted in any way. Had he testified that
neither Sasi nor P.W.3 and 4 spoke about the assailants
when asked, it would have, of course, discredited the
statenments of P.W.3 and 4. It mght as well be said that he
cane at a later stage when Sasi was not in a position to
speak. As regards P.W7 no question regarding the dying
declaration was put to himneither in exam nation-in-chief
or in cross exam nation and consequently his evidence al so
does not in any way discredit the prosecution case. Having
carefully gone through the evidence of P.W.3 and 4 we find
no justifiable reason to  disbelieve their assertion that
Sasi made a statenent that Urulikunnam Vakkachan stabbed
hi m

33. Thus said we ~have to ascertain whether Al is
Urul i kunnam Vakkachan nentioned by the deceased, for much
coment has been made by the trial Court as also by M.
Lalit on /'this aspect of the matter. The evidence on record
unm st akably proves that Al is a resident of Elikkulam
village in_the district of Kottayam Fromthe evidence of
P.W54, we learn that "Urulikunnant is a Kara (locality) of
that village. P.W50 who knew Al frombefore testified that
he (Al) is a resident of Urulikunnam and, again, in answer
to a question put /to himin cross exam nation, he said that
he knew the residence of the accused. Wen the above pieces
of evidence are put together and considered in the context
of the fact that it was not even _suggested to any of the
prosecution witnesses - much less elicited in their cross
exam nation - that there was any other person by the name
Vakkachan in Urulikunnam the conclusion is inescapabl e that
the deceased referred to Al when he named Urulikunnam
Vakkachan as the assail ant.

34. M. Lalit, however, argued that the deceased had named
one Thadi vakkan, as the person who was in |eague with the
police and was indulging in nefarious activities, in his
report (Ext. P.31) and not ‘ Urul i kunnam Vakkachan’ 'and t hat
necessarily nmeant that ‘Thadi vakkan’ referred to” in that
report and ‘ Urulikunnam Vakkachan' referred to in the dying
declaration were not one and the sane person. In other
words, according to M. Lalit, Al was not the person
mentioned in the dying declaration. This contention of M.
Lalit and the finding recorded by the trial Court to that
effect is devoid of nerit. The newspaper report (Ext. P-3la)
refers to a person who belongs to Elikkulam village in
Kottayam district and has the sobriquet ‘Thadivakkan’. There
is, therefore, no confusion in the identity, for while in
the report the deceased had given the sobriquet of the
deceased along with the nanme of the village where he
resides, in his dying declaration he gave out the name by
which he is knowmn to all, including P.W50, “and also
addresses hinmself. Both notive of A1 for conmmitting the
murder as also his identity as one of the participants in
the murder thus stand established.

35. Even if we were to assune that the person naned in-the
report (Ext.P.31) referred to soneone other than Al it would
not have affected in any way the prosecution case regarding
the identity of Al as one of the assailants in view of our
earlier findings based on the evidence of P.W. 3 and 4, for
it would have only neant that the prosecution failed to
prove the notive ascribed to Al for commtting the nurder.
To put it differently, once it is established that Al was
amongst the miscreants the proof of notive pales into
i nsignificance. Besides, it may as well be, that being a
villager of Elikkulamvillage wth simlarity of nanmes, Al
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thought that the news itemreferred to himand, therefore,
he decided to commit the nurder of the reporter, nanely the
deceased. In any view of the matter, the identity of Al as
one of the assailants, as stated in the dying declaration of
Sasi, cannot be doubt ed.
36. W may now turn to the evidence of P.WH50, detailed
earlier. Fromthe judgnent of the trial Court we notice that
the substantial parts of its comments, (quoted earlier) are
based on his statenment recorded under Section 164 Cr.P.C.
and not his evidence in Court. The said statenent was
treated as substantive evidence; as would be evident from
the follow ng, anongst other observations nade by the
| earned trial Court:-

"I'f Ext. P. 42 (the st at enent

recorded under Section 164 C.P.C)

is found to be a genuine statenent

it can be wused as an dinportant

pi.ece of evidence to connect the

accused with the crinme".
In making the above and similar coments the trial Court
again ignored —a fundanental rule of crimnal jurisprudence
that a statenent of a witness recorded under Section 164
Cr.P.C. cannot be used as substantive evidence and can be
used only for the purpose of contradicting or corroborating
him Instead of appreciating the evidence of P.W50 from
that perspective the trial Court confined its attention
mainly to his statenent so recorded and discredited him
This legal infirmty apart, factually also the trial Court
commtted patent errors. As earlier noticed, one of the
grounds for disbelieving himwas that in the trip sheet the
nane of the person who perforned the journey, nanely, Al was
not shown. |If the trial Court had cared to |look into the
other trip sheets which formpart of Ext. P.54 it would have
found that in none of themthe nane of the person who hired
the car is nentioned. The trial Court was, therefore, not at
all justified in conrenting upon such non-nentioning of the
nanme of the hirer and concludi ng therefromthat the docunent
was suspect. The comments of the trial Court that P. W50
nmade the statenent before the Magistrate (Ext.” P.42) to
oblige the police as his brother was arrested in connection
with an excise case is also without any basis whatsoever. In
drawing the above inference the trial Court was nuch
i nfluenced by the fact that the car in question, nanely, KEK
3114 was seized by the police May 31, 19920 and that it was
rel eased on June 28, 1990. According to the trial Court it
was wrongfully detained by the police for such a |ong period
to conpel P.W50 to make a statenment according to its
dictate. Once a car is seized in connection with a case it
can be returned pursuant to the order of a conpetent Court
only and there is nothing on record to indicate that inspite
of such an order the car was not returned so as to entitle
the trial Court to coment that the |long detention of the
car was itself a suspicious circunstance. Having gone
through the evidence of P.W50 we find that each of the
reasons canvassed by the trial Court for disbelieving P.W50
is either legally unsustainable or factually incorrect.
37. The evidence of P.W50 goes to prove that his vehicle
was hired by Al and all the accused persons including Al had
gone in his vehicle and got down at Sarvathra junction. H s
evi dence, therefore, 1is an incrimnating circunstance, nore
so when we find that the house of the deceased was at a
di stance of 150 mtrs. fromthat junction.
38. On a conprehensive view of the naterials on record we
are fully satisfied that the prosecution has been able to
prove beyond all reasonable doubts that Al was anong the
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assailants, as testified by PP.W3 and fully corroborated by
the dying declaration made by the deceased before P.W. 3 and
4. The evidence of P.W50 also |ends assurance to the above
conclusion we feel that they are entitled to the benefit of
reasonabl e doubt, having regard to the fact that their
identification in Court for the first time was not
corroborated by any identification in a T.l. parade earlier
hel d nor by the dying declaration. It is of course true that
the evidence of P.W50 corroborates the evidence of P.W3
regarding their identification but we feel that we will not
be justified in raising a conclusive inference, relying
thereupon that they were also anongst the mscreants.
Besi des, the prosecution has not ascribed any notive to them
for committing the nurder.

39. On the conclusions as above we uphold the convictions
and sentences of Al (Ceorge @ Vakkachan) as recorded by the
H gh Court, but set aside the convictions of A2 and A3.
Resultantly, we ~direct that A2 (Rajeev) and A3 (Joshy), who
are in jail, be released forthwith unless wanted in
connection with any other case. The appeals are thus
di sposed of.




