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ACT:
Wor ki ng Journalists (Conditions of Servi.ce) and

M scel | aneous Provisions Act, (45 of 1955), ss. 2(f), (rr) 5
and 17-Ex-enpl oyee, if entitled to maintain application for
gratuity-Wages-Car all owance and benefit, of free telephone
and newspapers-1f allowances includible in wages.

Evi dence Act (1 of 1872), s. 115-Scope of.

HEADNOTE

In Cct ober 1963, the respondent was t he speci a
correspondent of the appellant company and was entitled to
car allowance, free telephone and free newspapers in
addition to his basic salary and dearness all owance. On

Cct ober 8, he tendered his resignation which was accepted on
October 21, with effect fromthe latter date. On  COctober
23, he accepted enploynent wth another Newspaper and
thereafter clained conmpensation for | eave due to~ him On
Novermber 11, the respondent received a letter from the
appel | ant that the appellant conpany’s rules did not permt
any such conpensation where an enpl oyee had resigned,  that
in the absence of a proper notice by the respondent 'there
was no termnation of his enploynent and that therefore his
acceptance of other enployment was in contravention of his
conditions of service. On Novenber 21, therefore, the
respondent went to the appellant’s office, received the
letter dated October 21 accepting his resignation, the
statenment of his account and a cheque for Rs. 2810.47 P. in
"full and final settlenment of his claim The statenent of
account showed that no conpensation for |eave due to himwas
paid and further that in calculating the gratuity payable to
him the, nonetary value of free tel ephone, free newspapers
and car allowance were not included as part of his wages.
The respondent wote i nmediately, on the sanme day, to the
appel l ant setting out the circunstances in which he received
the cheque and acceptance of his resignation. According to
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him he wanted to specify that the full and final settlenent
did not include conpensation for one nonth's | eave; and that
the acceptance of his letter 'of resignation was wthheld
and given to himonly after he accepted the cheque for Rs.

2810.47 P. ’in full and final settlenment of his claims’. On
Decemnber 5, the appellant replied stating t hat the
respondent’s claimfor | eave conpensati on was not adnissible
under the conpany’'s rules and in view of the fina

settlenent the matter nmay be closed. The respondent’s claim
was thereafter referred to the Labour Court. In his
statenment of claim the respondent claimed, (a) gratuity on
the basis that his nonthly wages included the car allowance
and Rs. 50, being the estimted val ue of the benefit of a
free telephone and newspapers and (b) one nonth’'s wages as
conpensation for the nmonth’'s leave, in all Rs. 6000.34 P. He
did not deduct the anount of Rs. 2810.47 P. as he had not
encashed the cheque for that-anount. The Labour Court
decreed part of the respondent’s claim

In appeal tothis Court, on the question : (1) Wether the
respondent, not being in the appellant’s enploynent at the
time he filed his claimin the Labour Court, was not
entitled to avail hinmself of the provisions of the Wrking
Journalists (Conditions of Service) and M scel | aneous Pro-
vision Act, 1955; (2) Wether the respondent, having signed
the receipt in full settlenment of his claim was estopped
from nmaking clains in respect of his | eave for one nonth,

the car allowance, and the estinmated benefit of the free
tel ephone and newspapers; and (3) Wether the nonetary val ue
of the free tel ephone and newspapers and the car all owance
woul d be

182
i ncluded as part of his wages for calculating gratuity,
HELD : (1) Since the definition of-"an -enployes in the

I ndustri al Di sputes Act, 1947 and the CP. & ' Berar
Industrial Disputes Settlenent Act (23 of 1947), were, in
| anguage, simlar to the one usedin Wrking Journalists
(Conditions of Service) and M scel |l aneous Provisions Act,
the decision in Western India ‘Autonobile Association v.
Industrial Tribunal, [1949] F.C. R 321 and Central Provinces
Transport Services Ltd. v. Raghunath, [1956]  S.C. R 956,
interpreting the word ’enployee,’” in those two Acts, would
be authorities for the view that an ex-enployee would ’'also
be a working journalist. There is no conflict of _opinion
bet ween these two deci sions and t he deci-si on in
Dhar angadhara Chenical Wrks Ltd. v. State. of ~Saurashtra
[1957] S.C.R 152 and W rknen v. The Managerent of Di makuch
Tea Estate, [1958] S.C.R 1156. Even assuming there is sone
conflict the definitions of a ’'newspaper enployee’ and
"working journalist’ being subject to a context to the
contrary, the, benefit of ss. 5 and 17 of the Wrking
Journalists Act is available to an ex-enployee, though he
has ceased to be in the enployment of the particular
newspaper establishnent at the tinme of his application for
gratuity. The only requirenment is that the claimin dispute
must be one which has arisen or accrued whilst the clainant
was in the enpl oynent of the person against whomit is nade.
Therefore, the respondent was entitled to maintain his
application. [189 E-F, 192 B-H]

Dhar angadhara Chem cal Works Ltd. v. State of Saurashtra
[1957] S.C.R 152 and Wrknen v. The Managenent of Di makuch
Tea Estate, [1958] S.C. R 1156, expl ained.

(2)(a) Assuming the technical rule of estoppel set out in
s. 115 of the Evidence Act is applicable to industria
adj udi cation, the rule could not be invoked against the
claimfor conpensation for the | eave period. The letter of
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the respondent dated 21st Novenber and the appellant’s reply
dated 5th Decenber show that the respondent was always
nmaki ng the clai mand never gave it up and that the conpany’s
case was also not that the respondent gave, up the claim
but that the appellant conpany’'s rules did not permt such
conpensation. The appellant did not produce any such rules
before the Labour Court and a bel ated referernce to any such
rul e in this Court could not be permtted wi t hout
opportunity to the respondent to controvert it. [193 D, 194

(b)Under s. 115 of the Evidence Act, the representation
which estops a person making it fromacting contrary to it
is one on the belief of which the, other person acts in a
manner he woul d not have done but for it and on believing it
to be true,. But such a conclusion could not be drawn in
face of the uncontradicted statenents in the letter of the
respondent dated 21st Novenber that the nanagenment woul d not
give himthe letter of acceptance of his resignation unless
he signed the receipt in full settlenent of all his clains.
When he received the letter dated Novenber 19, t he
respondent  coul d not rest content without jeopardizing his
interests on the nere oral intimation of acceptance of his
resignation and so be went to the appellant’s Ofice to
secure the witten acceptance. He was then told that it
would not be given unless he passed a receipt in ful
settlenent of his claimand he signed the receipt under the
stress of circunstances. [195 H 196 B]
(3) Under s. 2(rr)  of the Act, ’“wages’ nmeans al
remuneration capable of being expressed in terns of noney
payable to a workman in respect of his enploynment or work
done in such enploynent and includes, -inter alia, such
al | owance as the worknen is for the tine being entitled to.
The <car allowance and benefit of free tel ephone and
newspaper cannot be said

183
to be renuneration payable in respect of enploynent or work
done in, such enploynent. Neither the car allowance nor the
benefit of the tel ephone was given to the respondent in
respect of his enploynent or work done in such enpl oynent as
they were not restricted to the enploynment or the, work done
by him as special correspondent. He was entitled to them
whether he wused them or not in connection wth hi s

enpl oyment or his work as a special correspondent. They
woul d however fall under the inclusive part of t he
definition as '"allowances’. Since they were allowed to him

to directly reduce the expenditure which would otherw se
have gone into his famly budget, they were itens relevant
in the fixation of fair wages and were properly regarded as
part of the respondent’s wages. Therefore, they should be
taken into consideration for the calculation of gratuity
payable to him [196 H 197 F-H]

H ndustan Antibiotics Ltd. v. Wrknmen, [1967] 1 S.C R 652
674- 675, foll owed.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1702 of
1966.
Appeal by special leave fromthe Award dated February 28,
1966 of the Labour Court, Delhi in WJ. No. 2 of 1964.
GB. Pal, O C Mathur and J. B. Dadachanji, for the
appel | ant .

M K. Ramanurthi, Shyamal a Pappu, J. Ramanurthi, M Mbhan
P. S. Khera, B. Thakur and Vineet Kumar, for the respondent.
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The Judgrment of the Court was delivered by

Shelat, J. This appeal, by special leave, is directed
agai nst the award of the Labour Court, Delhi in a reference
made to it wunder S. 17 (2) of the W rking Journalists
(Conditions of Service) and M scell aneous Provisions Act,

1955 (referred to hereinafter as the Act. )

The relevant facts leading to the said reference may first

be st at ed.

By its letter dated January 16, 1953 the appellant-conpany
appoi nted the respondent as a staff correspondent at Gauhati

on a basic salary of Rs. 300 and dearness allowance at 40%
thereof in addition to a fixed conveyance all owance of Rs.

100 per nonth. Sonetinme thereafter the respondent was
transferred to the conpany’s branch office at Del hi where he
wor ked as a special correspondent. By 1963 the renuneration
payable to himcame to Rs. 700 as basic pay, Rs. 497 as
dearness allowance, Rs. 200 per nonth as car allowance in
addition to a free telephone and free newspapers. On
Cctober 8, 1963, ~while he was on |eave, the respondent

tendered ' hi's resignation. On Cctober 14, 1963 P. K  Roy,

the company’ s General Manager, inforned the respondent that

his letter of October 8, 1963 coul d not be considered

184
as one of resignati on as under the conpany’s rules he would
have first to report on duty and then to give a notice. On

Cct ober 21, 1963, / however, the conpany accepted t he
resignation wth  effect fromthat date and  thereupon the
respondent joined the Indian Express-on Cctober 23, 1963.
Meanwhile, one V. G Karnik, on behalf of  the conpany,
informed the respondent by his letter dated Novenmber 19,
1963 that in the absence of a proper notice by him there
could be no termnation of enploynent and that "your
reported acceptance of another enploynent in the circum
stances is in contravention of the ternms and conditions of
service of this conmpany". The respondent had, in the
meantime, clainmed conpensation for |leave due to him to
which claim the said letter of (Karnik replied that the
conpany’s rules did not permt any such conpensation / where
an enployee had resigned. On  November 21, 1963 the
respondent wote to the said Roy (Ex. - W4) that (1) after
he had tendered his resignation there was a ~discussion
between them when the matter of acceptance of his resigna-
tion was amicably settled and that it was thereafter that he
joined the Indian Express, (2) the letter of Karnik that
there was no term nation of his enploynment was not correct,
(3) after Cctober 21, 1963 he had gone to the conpany’s
office to settle his accounts and collect the dues payable
to himas also the letter of acceptance of his | resignation
but he was told that the accounts were not yet ready and he
was not then paid even his salary and dearness all owance due
upto Cctober 20, 1965 although "I bad asked for ' these
amounts at least", (4) the letter accepting his resignation
was held back wuntil he was prepared to sign a docunent
"purporting to waive all ny rights to | eave sal ary" which he
had first refused to sign, (5) on receiving the said |etter
of Kamik he had thought necessary to get a witten
acceptance of resignation, that, as apprehended by him that
letter was handed over to himon that day only after he
accepted a cheque for Rs. 2810.47 P. and had given receipt
therefor "in full and final settlement of all nmny cl ai ns"
and that he wanted to specify in that receipt that full and
final settlenent on his side did not include conpensation
for one nonth’s | eave due to himbut the accountant did not
allow him to do SO The statement of account which was
given to the respondent on Novenber 21, 1963 and on which he
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signed the said receipt stated that he had received the said

cheque "in full and final settlenent of all nmy clainms
against the conpany subject to the bonus for 1963 if
declared and payable to me". The statenment of -account

mentioned Rs. 901-34 P. only as renuneration for 20 days of
Cct ober 1963 on the basis of his nonthly renuneration being
Rs. 1,397, conprised of Rs. 700 as basic salary, Rs. 497 as
dearness allowance and Rs. 200 as car allowance. The
statenment of account thus shows that though he was on |eave
in

185
Cct ober 1963, the company included the car allowance while
calculating his wages due for these 20 days. But it also
shows that no conpensation for |eave due to himwas paid and
further that in calculating the gratuity payable to him the
nonetary val ue of free tel ephone and free newspapers and the
car allowance were not included as part of his wages. In
reply to the respondent’s letter of Novenber 21, 1963, the
said Roy, by his letter of Decenber 5, 1963, wote that as
the respondent had not taken away the conpany's letter of
acceptance of resignation by the tine Karni k addressed the
said letter, Kam k was "right on facts" but, in view of the
settlenent of his affairs and the subsequent settlement of
accounts, "it was  better to forget the past and part
am cabl y". He al'so made it clear that the respondent’s
claim for |eave conpensati on was not adm ssible wunder the
coi npany’ s rul es.
The r espondent thereafter applied to t he Del hi
Admi nistration and the latter, as aforesaid, referred his
claim to the Labour ~Court ~for adjudication. In hi s
statenment of claimbefore the Labour Court, the respondent
clained that the nonthly wages payable to himwere Rs. 700
basic, Rs. 497 as dearness allowance, Rs.” 200 conveyance
allowance and Rs. 50 being the -estimated value 'of the
benefit of a free tel ephone and newspapers, aggregating Rs.
1,447 per nonth. He clained gratuity conputable on the
basis of Rs. 1,447 as being his nonthly wages, Rs. 1,447 as
conpensation for the nonth’s leave, in all, Rs. 6,000.34 P
He did not deduct fromthe said claimthe said anpbunt of Rs.
2,810.47 P. as he had not encashed the cheque given to him
agai nst the recei pt dated Novenber 21, 1963. The company in
its witten statenent denied the claimrelying on the -said
receipt and further denied that the car allowance and the
nonetary value for the free tel ephone and newspapers could
be included in the wages payable to the respondent either as
due to himor for calculating gratuity. Before the Labour
Court the company did not dispute the value of the benefit
of the free telephone and newspapers estimated by the
respondent, but it raised the question whether the /said
val ue and the car allowance fornmed part of the respondent’s
wages and whether the anmount of gratuity payable to him
could be ascertained on the footing of their being part of
his wages. The Labour Court held that there was no evidence
that the car allowance was not payable to the respondent
while he was on | eave as was the case in respect of another
working journalist, C. V. Vishwanath, whose claimalso the
Labour Court was trying along with that of the respondent.
The Labour Court found this difference a significant one and
held that the car allowance had to be taken as part of the
wages. The Labour Court also held that the car allowance
and the free tel ephone and newspapers were an all owance and
an anmenity respectively falling under the definition L 12
Sup Cl/69-13
186
of s. 2 (rr) of the Industrial D sputes Act, 1947, both
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form ng the conponent parts of nonthly wages payable to the

respondent, . As regards the |eave, the respondent was
undoubtedly entitled to 30 days |leave. But the conpany’s
plea was, firstly, that its rules did not permt

conpensation for such | eave and secondly, that it was set
of f against the period of notice which the respondent was
required to give. No rules, however, were produced to show
t hat t hey contained any provision di sal | owi ng such
conpensati on. As regards the notice period of one nonth,
the Labour Court held that as the resignation dated October
8, 1963 was accepted with effect from Cctober 21, 1963 there
was conpliance of 13 days only and therefore the nanagenent
was not |liable to pay for the balance of 17 days |eave. The
Labour Court rejected the conpany’'s plea that the receipt
given by the respondent-in full settlenment of all his clains
est opped himfrom maki ng these clainms on the ground that as
these items were claimble under the Act there could be no
est oppel against-law. ~ In the result, the Labour Court held
that the respondent was entitled to claimecar allowance at
Rs. 200 per-month, Rs. 50 per nmonth for tel ephone and news-
papers and conpensation for 13 days |eave, that the first
two were parts of his wages, that his nonthly renuneration
was, therefore, Rs. 1,447 and gratuity equivalent to 51
nont hs wages woul d have to be cal cul ated on the basis of Rs.
1, 447 being his wages per nonth and directed the conpany to
pay on the aforesaid calculations Rs. 2,002 over and above
Rs. 2,810.47 P. for which the conpany had issued the said
cheque.
The first contention raised by counsel for' ‘the conpany
agai nst the award was that the respondent, not being in the
conpany’s enploynent at the tinme he filed his claimin the
Labour Court, was not a working journalist, and therefore,
was not entitled to avail hinself of the provisions of the
Act . Section 2(c) provides that "unless the cont ext
ot herwi se requires" a newspaper enpl oyee "nmeans any worKking
journalist, and includes any other person enployed to do any
work in, or in relation to, any (newspaper establishment".
Clause (f) of that section defines . a "working journalist" to
nean a person whose principal avocation is that of a
journalist and "who is enployed as such in, or in relation
to any newspaper establishnment”. C ause (g) provides that
all words and expressions used but not defined in this  Act
and defined in the Industrial Disputes Act, 1947 shall have
the -neanings respectively assigned to themin that Act.
Counsel strenuously relied on the words "who is enpl oyed" as
a journalist in, or in relation to, any newspaper
establishnent incl. (f) of S. 2, his contention being that
it is only a newspaper enployee who is presently enployed in
a newspaper establishnment who can resort to the Act and not
an ex-enpl oyee whose enpl oynment has cone to an end

187
as a result of acceptance of his resignation. A question
simlar to that raised by counsel, also arose in \Wstern
I ndi a Aut onobil e Association v. Industrial Tribunal (1). The
contention there was that in the light of the definitions of
"industrial dispute’ and 'an enpl oyee’ as they stood in the
Industrial Disputes Act, 1947 before the Amending Act 36 of
1956 was passed, a dispute as to reinstatenent of a

di scharged or dism ssed workman could not fall wthin the
scope of an industrial dispute. The contention was
rej ected. The Court observed that the definition of
"industri al di spute’ used the words "enpl oynent or
nonenpl oyment", that whereas one was a positive, the other

was a negative act of an enployer, that such an act related
to an existing enploynent or to an existing non-enploynent.
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After giving certain exanples to illustrate the four stages
when a dispute could arise, the Court at page 330 concl uded
thus :
"The failure to enploy or the refusal to
enpl oy are actions on the part of the enpl oyer
whi ch woul d be covered by the term "enpl oynent

or non- enpl oynent ". Rei nst at enent is
connected wi th non-enploynent and is therefore
within the words of the definition. It wll

be a curious result if the viewis taken that
though a person di scharged during a dispute is

within the neaning of the word "workman", yet
if he raises a dispute about dismssal and
reinstatenment; it would be outside the words
of t he definition "in connection W th

enpl oyment or non- enpl oynment
A simlar question was canvassed in Central Provinces
Transport Services Ltd. vs. Raghunath(2) in connection with
the C P. & Berar Industrial Disputes Settlenent Act, XXII
of 1947. ' Section 2 (1 0) of that Act defined an ' enployee
in terns identical with those inthe lIndustrial D sputes Act
as it stood before the anmendnment in 1956, i.e., as nmeaning
"any person enployed by an enployer to do any skilled or
unskilled manual or clerical work for contract or hire or
reward in any industry and includes an enpl oyee discharged
on account of any dispute relating to a change-whether
before or after the discharge". Section 2(12) defined an
"industrial dispute to nean "any  dispute ‘or difference
connected with an industrial matter arising between enpl oyer
and enpl oyee or between enpl oyers or enpl oyees”. It was not
di sput ed that the question of reinstatenent was an
i ndustrial dispute but the controversy was as to whether it
was an industrial dispute as defined by s.” 2 (12) ‘of that
Act . The argunent was that as the workman concerned was
al ready dism ssed and his enployment had thereby cone to an
end, he could not be termed an enpl oyee
(1) [1949] F.C.R 321
(2) 11956] S.C. R 956.
188
as the intention of the legislature could not be to include
in the definition of an enployee even those who had ceased
to be in service as otherw se there was no need for the
further provision in S. 2(10) which included those who were
di scharged from service on account of the dispute. The
Court dismissed this contention followi ng the decision in
Western |India Autonobile Association(l) and held that a
di spute between an enpl oyer and an enpl oyee regarding the
latter’s dismssal and reinstatement woul d be an industria
dispute within s. 2(12) of that Act, that the inclusive
clause in S. 2(10) was not an indication that dismssed em
pl oyees would not fall within the nmeaning of 'enployee’ or
that the question of their reinstatement woul d not « be an
i ndustrial dispute and that that clause was inserted ex
abundanti cauiela to repel a possible contention that
enpl oyees discharged under ss. 31 and 32 of the Act would
not fall within the neaning of s. 2(10) Since t he
definitions of "ex enployee" in these two Acts were in
| anguage simlar to the one used in the present Act, these
decisions would be authorities for the view that an ex-
enpl oyee woul d for the purposes of the present controversy
be a working journalist.
It was, however, argued that though these two decisions con-
sidered a di sm ssed enpl oyee as a worknan as defined by the
Industrial Disputes Act and the C.P. & Berar Act, there are
two decisions of this Court which express contrary views and
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that, therefore, there is a conflict of opinion which should
be resol ved by a |l arger bench. The two decisions relied on
in this connection are: Dharangadhara Chem cal Wrks Ltd. v.
State of Saurashtra(2) and Worknen v. The Managenment of

D makuchi Tea Estate(3). |n Dharangadhara Chemical Wbrks
Ltd., the appellants were |essees holding a licence for
manufacturing salt on the dem sed | ands. The salt was

manuf actured by a class of professional |abourers, known as
agarias, from rain water that got mxed up wth saline
matter in the soil. The work was seasonal and comenced
after the rains and continued till June when the agarias
left for their villages. The denmised |lands were divided
into plots which were allotted to the agarias with a sum of
Rs. 400 for each plot' to neet the initial expenses.
CGenerally the sanme plot -would be allotted to the sane agaria
every year, but if the plot was extensive in area it would
be allotted to two agarias in partnershinp. After the
manuf acture of salt these agarias were paid at the rate of
-1516 ' per maund. Accounts would be settled at the end of
each season and the agarias would be paid the bal ance due to
them These agarias worked together with the nmenbers of
(1) [1949] F.C R 321
(2) [1957] S.C.R 152.
(3) [1958] S.C.R 1156.

189
their famlies and were also free to engage extra | abour on
their own account, the appellant conpany havi ng no concern
therewi t h. No hours of work were prescribed, no nuster
rolls were maintained nor were working hours controlled by
t he appel | ant conpany. There were also no rules as regards
| eave or holidays and the agarias were free to go out of the
factory after naking arrangenents for the nmanufacture of

salt. On these facts the question was whether the agarias
wer e workmen as defined by s. 2(s) or i ndependent
contractors. Bhagwati, J. speaking for the Court, after

quoting s. 2(s) of the Industrial Disputes Act, as it stood
prior to its anmendnent, in 1956, said thus :
"The essential condition of a person being a
workman within the ternms of this definition is
that he should be enployed to do the work in
that industry, that there should be, in other
words, an enploynent of his by the employer
and that there should be the relationship
between the enployer and him as bet ween
enpl oyer and enpl oyee or master and servant.
Unl ess a person is thus enployed there can be
no question of his being a workman within the
definition of the termas contained in._ the
Act . "
Relying in particular on the words "unless a person is/  thus
enpl oyed" counsel argued that this decision was at ~ variance
with what was said in the Central Provinces Transport
Services Ltd.(1) and was, besides, an authority for the
proposition that as the definition of a workman then stood,
an ex-enpl oyee woul d not be a workman wi thin the neani ng  of

the Act. We are of the view that this decision does not
warrant such a contention or that there is any conflict
between this decision and the two earlier decisions. The

guestion before the Court was the distinction between an
enpl oyee and an i ndependent contractor and it was only while
descri bing the characteristics of the two rel ati onshi ps that
t he | earned Judge observed that wunless there was a
rel ati onship of naster and servant and the person concerned
"is enployed" he could not be regarded as "a work-man" as
defined by the Act. The Court was not concerned in that
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case with the question posited in the Central Provinces
Transport Services Ltd. (1) whether an enpl oyee who has been
di scharged or dismssed and who clains a relief such as
reinstatement is a workman or not. Not having to consider
such a question and being only concerned with t he
di stinction bet ween an enployee and an i ndependent
contractor, the observations nade by the Court to delineate
the features of the two relationships cannot be regarded
either as laying down that an ex-enployee is not a workman
or as being in conflict with the two earlier decisions which
are specific decisions on the defini-

(1) [21956] S.C.R 0956.

190

tion of "a workman" in the Act. |In the case of Wrknen of
Di makuchi Tea Estate(l), ‘the dispute related to t he
di sm ssal of one Dr. K P. Bannerjee. The managenent in the
witten statement  pleaded that Dr. Bannerjee was not a
wor kman~ as defined by S. 2(s) of the |Industrial Disputes
Act, that therefore his dism ssal could not be an industria
di spute as defined in s. 2(k) and the Tribunal could have no
jurisdiction to deci de whether the managenent were justified
or not in dismssing the Doctor. The Tribunal as also the
Labour Appellate Tribunal- held, presumably because Dr.
Bannerjee, was not i'n the words of s. 2(s) a person enpl oyed
in any industry to doany skilled or unskilled nanual ,or
clerical work, that he was not a workman within the neaning
of S. 2(s), that the question of his- dism ssal was not an
i ndustrial dispute, and that therefore, his case was beyond
the Tribunal’s jurisdiction. The workman thereupon applied
for special I|eave wunder Art. 136 and though | eave was
granted, it was limted to the question whether a dispute in
relation to a person who is not a workman was an industria
dispute as defined by s. 2(k) of the Industrial D sputes
Act, 1947. In view of the special |eave being so linited,
the Court proceeded on the assumption that Dr. Bannerjee was
not "a workman" under the definition of that word as it then
st ood. The problem was, whether even so, the dispute
regarding his dismissal could still be an i'ndustria
di spute, the contention of the workmen being that it  would
be so as by the use of the expression "of any person” in the
third part of s. 2(k) a dispute relating to a person, though
not a workman, would 'be an industrial —dispute. In
answering this problemthe Court entered into an elaborate
di scussion of the several provisions and the schene of the
Act and cane to the conclusion that though the clause
defining ’'industrial dispute’ had used the expression "of
any person", that expression must be given a restricted
meani ng, nanely, that the dispute nust be a real dispute
between the parties thereto so as to be capable of
settlenent or adjudication by one party to the dispute
giving necessary relief to the other and the per son
regarding whomthe dispute was rai sed nust be one in | whose

enpl oyrent , non- enpl oynent, terns of enpl oyment or
conditions of |abour the parties to the dispute had a direct
or substantial interest. |In the absence of such an interest

the dispute ,could not be said to be a real dispute between
the parties. At page 1172 of the Report, the Court,
however, has nmade certain observations which apparently
appear to be in variance with the Wstern India Autonobile
Association(2) and in the Central Provinces Transport
Services Ltd.(3). The observations relied on by counsel are
as follows

(1) [1958] S.C.R 11 56. (2) [1949]
F.C R 321.

(3) [1956] S.C.R 956.
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"I't is clear enough that prior to 1956 when
the definition of 'workman’ in the Act was
further wi dened to include a person dism ssed,
di scharged or retrenched in connection with,
or as a consequence of the dispute or whose
di smssal, discharge or retrenchnent led to
the dispute, a worknan who had been di scharged
earlier and not during the dispute was not a
wor kman within the meaning of the Act. |If the
expression "any person" in the third part of
the definition clause were to be strictly
equated with 'any workman', then there could
be no industrial dispute, prior to 1956, with
regard to a workman who had been discharged
earlier  than the dispute. That seens to be
the reason why ~the Legislature used t he
expression ’any person’ in the third part of
the definition clause so as to put it beyond
any doubt that the non-enploynent of such a
di sm ssed workman was al so within the ambit of
an industrial dispute.”
These observations, however, were nade to show that as the
definition of the workman stood before the 1956 amendnent
there was a gap between a worknan and an enployee, that
though all workmen woul d be enpl oyees, the vice versa would
not be correct as the supervisory staff would not fal
within the definition of workman and that that gap, was
reduced to a certain extent by the Anendment Act of 1956 and
that it would not be always correct to say that the workmen
woul d have a direct and substantial interest in -questions
relating to all kinds of enployees. At  page 1173 S. K Das
J. observed
"The expression 'any person’ in t he
definition clause nmeans, in our opinion, a
person in whose enpl oynent, or non-enpl oynent,
or terns of enploynent, or conditions of
| abour the workmen as a class have a‘'direct or

substantial interest-with whom they have
under the schene of the Act, a community of
interest."

Wil e dealing with the decisions in Wstern India Autonobil e
Association(1l) and Central Provinces Transport Services
Ltd.(2), the learned Judge clearly stated at page 1176 that
the problemin those cases was whether an industrial dispute
i ncl uded within its anmbit a dispute wth regard to
rei nstatement of certain dism ssed worknen, a problem quite
di fferent from the one before them and t hat the
illustrations given by Mahajan J. (as he then was) in the
Western |India Autonobile Association(l), "to elucidate a
different problent, could not be taken as determ native of a
probl em which was not before the Court in that case. The
problem in each of these decisions being different and in
view particularly

(1) [1949] F.C.R 321. (2) [1956] S.CR
956.
192
of the fact that the case proceeded on the assunption that
Dr. Banerjee was not "a workman", it becomes difficult to

agree that the observations relied on by counsel were nmneant
to be or arein fact in variance with those in the two
earlier decisions, or that therefore, there is any conflict,
of opinion on the question that a worknman whose services are
terminated would still be a workman as defined by S. 2(s)
before it was anended in 1956.
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But assuming that there is such a conflict as contended, we
do not have to resolve that conflict for the purposes of the
problem before us. The definition s. 2 of the present Act
comences with the words "In this Act unless the context
ot herwi se requires’ and provides that the definitions of the
various expressions wll be those that are given there.
Simlar qualifying expressions are also to be found in the
Industrial Disputes Act, 1947, the M ni mnum Wages Act, 1948,
the C P. & Berar Industrial D sputes Settlenment Act, 1947
and certain other statutes dealing with i ndustria
guestions. It is, therefore, clear that the definitions of
"a newspaper enployee" and "a working journalist" have to be
construed in the Ilight of and subject to the context
requiring otherwise. Section 5 of the Act, which confers
the right to gratuity, itself contenplates in cl. (d) of

sub-s. 1 a case of paynent of gratuity to the noninee or
the famly of a working journalist who dies while he is in
the service of a newspaper establishnent. Section 17(1)

provides ‘that” where any anount is due under the Act to a
newspaper. enployee from an enployer, such an enployee
himsel f or _a person authorised by himor, in case of his
death, any nmenber of his family can apply to the State
CGovernment or other specified authority for the recovery
t her eof . Simlar - provisions are also to be found in S.
33C(1) of the Industrial D sputes Act. 'Claims under that
section include those for conpensation i'n cases of retrench-
ment, transfer of an undertaking and closure under Ch. VA
of that Act, all of which would necessarily be clainms
arising after term nation of service and the claimant would
obviously be one in -all ,hose cases who  would not be
presently enployed in the establishnment of the  enployer
agai nst whom such clainms are nade. Likew se, the claim for
gratuity under s. 17 read with s. 5 of the Act would " itself
be one which accrues after the termination of enploynment.
These provisions, therefore, clearly indicate that it is not
only a newspaper enployee presently enployed in a particul ar
newspaper establishnment who can nmmintain an application for
gratuity. The schene of all these acts dealing wth
i ndustrial questions is to permt an ex-enployee to avail of
the benefits of their provisions, the only requirenment being
that the claimin dispute nmust be one which has -arisen _or
accrued whilst the claimant was in the employnment of the
person against whomit is nade. There can, therefore, be no
doubt that the definitions of a "newspaper em
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made therein. The reason for not doing so seems to be that
the respondent had nade the claimbefore one Mtra, the
accountant in the Delhi office, and that claimwas a nmatter
of dispute. This position energes fromRoy's reply dated
Decenmber 5, 1963 to the respondents said |etter of Novenber
21, 1963 wherein the stand taken by Roy was ‘that the
respondent was, not entitled to conpensation for |eave, not
because he had given up that clai mwhen he had signed the
sai d recei pt, but because the conpany’s rules did not permt
such conpensation, It is, therefore, manifest that the
respondent did not nmake any representati on when he signed
the said receipt that he had waived his claim for |eave
period or that the conpany did any act on any such
representati on which otherwise it would not have done. In
spite of the letter Ex. W4, the conmpany failed to produce
before the Labour Court its rules under which it was said
that such a claimwas not permissible. In its special |eave
petition in this Court, the conpany, however, cited a rule
but we could take no notice of it as no application for
producing the rules or proving themas additional evidence
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was nmade and it was hardly fair or just to take notice of it
it such a late stage wthout an opportunity to t he
respondent to verify or controvert it. Roy's reply also
indicates that the conpany’s case, that the respondent’s
claim for conpensation for leave was at the tine of
preparing his statement of account adjusted or set-off
against its <claim for the notice period, could not be
correct. For, if that was so, Roy would have straightway
said so in his said reply, or in any event the conpany woul d
have |ed evidence of its accountant to that effect before
the Labour Court. The rule of estoppel thus could not be
i nvoked agai nst the claimfor conmpensation for |eave period.
W next exam ne the question whether the respondent was
precluded from naking the rest of his claim The burden of
proving the ingredients of s. 115 of the Evidence Act lies
on the party claimng estoppel. The representation which is
the basis for the rule must be clear and unanbi guous and not
indefinite, wupon which the party relying on it is said to
have, 'in good faith and in belief of it, acted. The
st at enent of account prepared at the tinme when t he
respondent  gave the said recei pt appears to indicate that
the benefit of the free tel ephone and newspapers and the car
arowance were not taken into account and gratuity due to the
respondent was calculated on the anpbunt of pay being
conpri sed of basic wages and dearness all owance only. But
the inference that the respondent had given up his aforesaid
clainse when he passed the said receipt -appears to be
rebutted by the following facts : (1) though the resignation
was accepted on Cctober 21, 1963 the letter of acceptance

was not comunicated to the respondent till  Novenmber 21
1963 when the conpany obtained fromthe res-
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pondent the said receipt; (2) in the neantineg, t he

respondent received Karnik's said |etter of Novenmber 19,
1963 to the effect that there was no termnation of the
respondent’s service in the absence of a nonth’'s notice, and
on receipt of which, according to the respondent, he
considered it necessary to secure the letter of acceptance
of his resignation fromthe conpany.. If the term nation of
his service depended on the giving of a nmonth’s notice, how
was it that the conpany’s Manager, D Souza, had accepted the
resignation and signed the letter of acceptance Ex. W1 on
Cctober 21, 1963; (3) the conpany was aware, as Karnik's
said letter shows, that on the basis that his resignation
was accepted with effect from OCctober- 21, 1963 t he
respondent had joined the Indian Express on Cctober 23,
1963. The respondent’s case was that it was after he was
told that his resignation had been accepted that he joined
the Indian Express. But when he received Karnik's /said
letter he decided that he could not rest content ~ w'thout
jeopardizing his interests on the nmere oral intimation of
acceptance of his resignation, and therefore, went ‘to the
conpany’s office to secure a witten acceptance when he was
told that unless he passed a receipt in full settlenment  of
his clains, the letter of acceptance would not be issued to
hi m There appear to be two good reasons why t he
respondent’s case cannot be easily discarded. Firstly,
since his resignation was accepted with effect from Cctober
21, 1963 and even a letter to that effect was nade ready and
signed by the conpany’s manager, it would ordinarily have
been communicated to him |If the conmpany had any claim
against him or if it wanted that his account should be
settled before the Iletter was issued to him surely an
intimation to that effect would have been given to him
Secondly, though the respondent had put on record his
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version as to how the said recei pt was obtained fromhim as
early as Novenber 21, 1963, i.e., on the very day that the
said receipt was secured fromhim no refutation of any of
the allegations in that letter is to be found in Roy’s reply
to it dated Decenmber 5, 1963 save that the respondent’s
claim for compensation for |eave period was not adnissible
under the conmpany’s rules. It is significant that there was
no denial in that reply that he receipt was obtained from
the respondent in the manner alleged in the said letter
dated Novenber 21, 1963. Even at the l|ater stages the
conpany did not exam ne its accountant before the Labour
Court to refute the said allegations. The statenments of the
respondent in that |letter having thus renai ned unchal |l enged,
t he Labour Court ~could not reject them In t hese
circunstances it becones doubtful whether he could be said
to have- been estopped fromneaking the said claim, on the

ground only of the said receipt, if that receipt was
obt ai ned, as alleged by him under the stress of
circunstances.” In this connection the fact that he kept the

sai d cheque uncashed is not totally wthout relevance.
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Under S. 115 of the Evidence Act the representation which
estops a person making it fromacting contrary to it is one
on the belief of which the other person acts in a manner he
would not have done but for it and on believing it to be
true. Such a conclusion is difficult in face of the
uncontradi cted statements in the letter Ex. - W4 that the
managenment would not give himthe letter of ‘acceptance of
his resignation unless he signed the said receipt in ful
settlenent of all his clainms. ~The plea of estoppel made on
behal f of the conmpany, therefore, cannot be accepted.

The third contention was that the nonetary value of the free
t el ephone and newspapers and the car allowance could not be
i ncluded as part of his wages for calculating gratuity. The
value in ternms of noney of the benefit of free tel ephone and
free newspapers, as estinmated by the respondent, was not in
guesti on. But the argument was that this benefit /as also
the car allowance were given to the respondent by way of
rei mbursenment for expenses which as a special correspondent
he would otherwi se have had to incur for the proper and
ef ficient di scharge of his duties: The t wo itens,
therefore, were neither an all owance nor an —anenity. The
facts, however, are that the tel ephone was installed by the
conpany at the respondent’s residence and stood in his -and
not in the company’s nanme. All paynments connected with it,
including charges for calls, were made by the conpany.
There was no restriction that he could use the  tel ephone
only for his official work or that he could not use it for
personal <calls. He was not called upon to keep an account
of personal calls, the paynent of which he would be called
upon to nake. Nor was any estinmated anount “for such
personal calls either demanded or deducted from his  wages.
The newspapers were subscribed by the respondent but the
bills for themwere paid by the conpany. It was not the
case of the conpany that the bills for them would be paid by
it provided they were nmade use of by the respondent for his
work as a special correspondent. As regards the car
al  owance, the car belonged to and stood registered in his
nane but the conmpany paid hima nonthly all owance of Rs.
200/ - . There was nonevidence whatsoever, not even a
suggestion in the correspondence that that anount was
estimated as being equivalent to the expenses of conveyance
which the respondent would incur in the discharge of his
duties. No such indication is to be found in the conmpany’s
evi dence, nor was such a suggestion put to the respondent
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when he exani ned hinsel f before the Labour Court.
Si nce wages has not been defined in the Act, its neaning 1is
the sanme as assigned to it in the Industrial Disputes Act.
Under s. 2(rr) of that Act, 'wages’ neans all remuneration
capabl e of being expressed in terns of noney, which would,
if the terns of
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enpl oyment, expressed or inplied, were fulfilled, be payable
to a workman in respect of his enploynent or of work done in
such enpl oynent, and includes (i) such all owances (including
dearness allowance) as the workman is for the tine being
entitled to; (ii) the value of any house acconmpdation, or
of supply of light, water, nedical attendance or other
anenity or of any service or of any concessional supply of
f ood- gr ai ns or other articles; (iii) any travelling
concession; but does not include any bonus and other itens
mentioned therein M. Ramanurthi’s argunent was that the
car allowance as. also the benefit of the free tel ephone and
newspapers would fall under the first part of the definition
as hey ar'e remuneration capable of being expressed in terms
of noney. The argunent, however, cannot be accepted as
neither of themcan be said to be remuneration payable in
respect of enployment or work done in such enploynent.
Neither the <car allowance nor the benefit of the free
tel ephone was given to the respondent in. respect of his
enpl oyment  work done in such enploynent as the use of the
car and the tel ephone was not restricted to the enploynent,
or the work of the respondent as the special correspondent.
There was no evidence that the car allowance was fixed after
taking into consideration the expenses which he would have
ordinarily to incur in connection with his enploynent or the
work done in such enploynent. Even if the respondent had
not sed the car for conveying hinself to the office or to
other places connected with his enployment and had used
other alternative r cheaper neans of conveyances or none at
all, the car allowance would still have had to be paid. So
too, the, bills for the tel ephone and the newspapers whet her
he used themor not in connection with his enploynent or his
work as the special correspondent therefore, we have to turn
to the latter part of the definition-and the if the two
items properly fall thereunder. So, far as - the car
al  owance is concerned, there was, as aforesaid, nothing to
suggest at it was paid to reinburse himof the expenses of
conveyance whi ch he would have to incur for discharging his
duties as the special correspondent, or that it was anything
else than an allowance within the meaning of 's. 2(rr) of
that Act. It would, thereaee, fall under the inclusive part
(1) of the definition. Li kewi se, the benefit of the
tel ephone and newspapers was allowed to the respondent’ not
nerely for the use thereof in connection with his enpl oynent
or duties connected with it. Both the car allowance and the
benefit of the free tel ephone and newspapers appear to have
been allowed to himto directly reduce the expenditure which
woul d ot herw se have gone into his famly budget and were
therefore itens relevant in fixation of fair wages. (see
Hi ndustan anyibiotics Ltd.v.Wrknen(1l). That being t he
position, the two

[1967] 1.S.C. R 652 at 674, 675.
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items could on the facts and circunstances of the present
case be properly regarded as part of the respondent’s wages
and -had to be taken into calculations of the gratuity
payable to him
These were the only points raised before us and since in our
j udgrment none of them can be upheld the appeal nust fail and
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has to be dism ssed with costs.
Y. P. Appeal dism ssed.
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