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PETI TI ONER
M S RI CKMERS VERWALTUNG GvB H

Vs.

RESPONDENT:
THE I NDI AN O L CORPORATI ON LTD.

DATE OF JUDGVENT: 19/ 11/ 1998

BENCH
K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:

JUDGVENT

Dr. A S. Anand. CJlI

Leave granted.

Thi s appeal by special |eave calls in question  the
judgnment and order of the Del hi H gh Court dated Cct. 17,
1996 and arises in the following circunstances.

The respondent, Indian QI Corporation Ltd., entered

into an agreement with Ms Tubacero of Mexico for purchase
of pipes for its Kandla-Bhatinda Pipeline project on

Sept ember 16, 1993. According to the terns of t he
agreement, Ms Tubacero were to-deliver the pipes to the
respondent at Tanmpico Port in Mexico. 1In order to bring the

pi pes to India, the respondent, ‘a Government Corporation

was required to go through Ms Transchart, a departnent of
the Mnistry of Surface Transport, which brokers charter
party arrangenments wth various vessel owners, for the

pur poses of shipping of pipes from Tanpico Port. M s
Transchart invited offers fromvarious ship owers and the
appel | ant was one of the ship owners who nade an offer. In

order to execute a contract between the parties, respondent
No. 1 was to establish a standby letter of credit ~as per
the format to be nmutually agreed upon by the parties while
the appellant was to furnish a performance bond also in a
format to be nutually agreed upon by both the parties.
Respondent No. 1 conveyed to the appellant on Nov. 17,
1993 that |oading of pipes at Tanpico port shoul d comrence
on Decenber 14, 1993 and be conpl eted by Decenber 21, | 1993.
The appellant, however, did not proceed in the matter
because the format and the | anguage of the standby |etter of
credit in the formissued by its bankers was not approved by
the first respondent. The draft letter of <credit proposed
by the first respondent was also not approved by the
appel l ant and fresh proposals were exchanged between the
parties. As a consequence, the appellant did not carry the
pi pes, as according to it. the formats of standby letter of
credit and performance guarantee were not settled between
the parties. The first respondent was, therefore, conpelled
to arrange for the carriage of first consignnment of pipes
received fromMs Tubacero at Mexico. Trnaschart by it
telex dated Decenber 24, 1993 apprised the appell ant about
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the failure to carry out its obligation, despite repeated
requests which had resulted in the Charterers to finalise
alternative shipping arrangements. Wile the matter stood
thus, the appellant filed a request for arbitration with the
I ndian Council of Arbitration on 11.6.1994. On June 28,
1994 the first respondent received a notice fromthe Indian
council of Arbitration intimating it that the appellant had
filed an application dated June 16, 1994 invoking C ause 53
of t he Agreenent of Affreightnent (AOA) relating to
arbitration and that it had laid a claimof 1,031,668.77 US
dollars. The first respondent was directed to deposit a sum

of Rs. 83,200/- towards costs of the arbitration on or
before July 28, 1994. On receipt of the comunication from
the Indian Council of  Arbitration, the first respondent
informed the Indian counci | of Arbitration (second

respondent) that there did not exist any binding contract
between the first respondent and the appellant, much |ess
any binding agreenment of refer any dispute between the
parties to arbitration according to the Rules of the
Arbitration of the Indian Council of Arbitration. It was
asserted that the agreenment dated Nov. 11, 1993 relied upon
by the appellant in its statement of claim as constituting
the contract between the parties had not been signed by the
first respondent and the docunent was nothing nore than a
nere proposal made by the appellant, which was subject to
the parties agreeing on the format and [anguage of the
standby letter of credit to be provided by the first
respondent for the benefit of the appellant and was subject
to the parties also agreeing to the format and | anguage of
per formance guarantee to be established by the appellant in
favour of the first respondent. It was maintained that
since no agreenent could be reached with regard to the
contents of the aforesaid two docunents, which were
fundanental to arrive at a working relationship between the
parties, the claimof the appellant regarding the concl usion
of the contract between them was not naintainable. The
first respondent al so questioned (the jurisdiction of the
Indian Council of Arbitration to decide whether or not an
arbitration agreenent exists between the parties and
asserted that in case the appell ant consi dered that they had
entered into a binding agreenent between the parties, they
could take steps to obtain a reference through a conpetent
court. Notwi t hstanding the stand of the first respondent,
the Indian Council of Arbitration on January 3, 1995,
i ntimated to the parties that it had appointed M.
M K. Chawl a a retired Judge of the Delhi H gh Court” as an

Arbitrator. It was also stated in the comrunication that
appel | ant had nom nated Rear Admiral (Dr.) QO P.Sharma as
their nomnee as arbitrator. The first respondent was

requested to file its statenent of defence by January 15,
1995, which date was subsequently extended. The'direction
to deposit a sumof Rs. 83,000/- towards cost of expenses
of the arbitration was reiterated. The first respondent,
aggri eved by the comunication fromthe Indian Council - of
Arbitration dated January 3, 1995, filed a petition under
Section 33 of the Indian Arbitration Act, 1940, seeking a
declaration from the court that there did not exist any
concl uded arbitrati on agreenment between the parties and the
reference of the dispute in question to the Arbitration by
the appell ant was unwarranted and not maintainable. The
application was resisted by the appellant, who maintained
that a valid and subsisting agreenent between the parties
had conme into existence and that the claimof the appell ant
was required to be adjudicated by the arbitrators in terns
of Clause 53 of the "agreement”. On the pleadings of the
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parties, a |l earned single Judge of the Delhi H gh Court
franed the followi ng issues :

"1.Whether there is a valid and

subsi sting agreenment between the

parties ?

2.Relief.”
During the pendency of the application the |earned
single Judge st ayed further proceedi ngs before the
Arbitrator appointed by the Indian Council of Arbitration
Parties were directed to file evidence by way of affidavits
in the court. docunentary evidence and affidavit were
consequently filed in the court.
The case put up before the |earned single Judge on
behal f of the appellant was that though no agreenent (as
drawn up on 11.11.1993) was formally signed between the
parties, yet the contenporaneous correspondence exchanged
bet ween them went to show that @a binding contract did cone
into existence between the parties and since O ause 53 of
the "agreement" dated 11.11.1993 provided that all disputes
under the ~Charter Party were to be settled in Indiain
accordance with the provisions of the Indian Arbitration
Act, 1940 read wth the Maritine Arbitration Rules of the
I ndi an Council of Arbitration, their plea to get the dispute
settled by arbitration was well founded. According to
respondent No. 1, Indian Q| corporation Ltd., on the other
hand, no arbitration agreenent had been executed between the
parties and t hat t he cont enporaneous - correspondence
exchanged between the parties had al so not brought about any
enf orceabl e contract between them because the  fundanenta
conditions of the terns of the bargain were neither agreed
upon nor fulfilled by the parties.
After referring to vari ous docunents and
correspondence exchanged between the parties, the |earned
single Judge on October 17,1996, vide the order inpugned
herein, held that on concluded, enforceable and | binding
contract came into existence between the parties and as such
Clause 53 of the Charter Party "agreenent" relating to
arbitration had no existence in the eye of |aw I'ssue No.
| was, accordingly, decided in favour of respondent No. 1
and the petition filed under Section 33 of the Arbitration
Act by respondent No.1l was all owed on Cctober 17,1996. The
| earned single Judge restrained the appel | ant from
proceeding with the arbitration. Hence this appeal
W have heard |earned counsel for the parties and
perused the record.
It is an adnitted case of the parties that a Charter

Party Agreement was drawn up on Novenber 11, 1993. It is,
however, not disputed that the said agreenent was not signed
by the parti es. M. R F.Narinman, |earned senior advocate

appearing for the appellant submtted that even though the
agreenent dated November 11, 1993 had not been signed by the
parties but the parties had acted upon it treating it to be
a binding contract. Argued M. Nariman that the agreenent
was operative and binding even without the parties having
agreed to the format and terns of the standby letter  of
credit and the performance guarantee, because the appell ant
had after receipt of the letter of <credit from respondent
No.1 sent to him a comunication dated Decenber 6, 1993
intimating that the draft of letter of credit was basically
accept abl e except for some mnor details. Simlarly, it had
been eonveyed that the draft performance bank guarantee
received by it fromrespondent No.1l had been forwarded to
the bankers for their acceptance. Learned counsel pointed
out that on Decenber 16,1993, Transchart had faxed a fresh
draft of standby letter of credit to the appellant and in
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the communi cati on attached thereto, it was indicated that
the draft letter of credit would be acted upon by respondent
No.1 On this basis, M. Narinman submitted that a binding
agreenment had come into existence, through correspondence,
and the non-signing of the charter party agreenent dated
Noverber 11,1993 by respondent No.1l was of no consequence.
M. Nari man asserted that Cl ause 48 of the agreenent did
not speak of any agreenment regarding the terns of letter of
credit to be forwarded by State Bank of India or regarding
the format and | anguage of the perfornance guarantee to be
est abl i shed by the appellant in favour of the first
respondent, and therefore, even in the absence of an
agreenment about the format of the letter of credit and of
the performance guarantee, Clause 48 of the agreenment was
attracted and recourse to arbitration was justified.

Learned counsel for~ the respondent in reply
submitted that perusal of the correspondence exchanged
between the parties established that there was no meeting of
m nd between the parties and no agreenent could also be
spelt wout ~from the correspondence exchanged between the
parties. Learned counsel submtted, by reference to the
docunents on the record, that the correspondence exchanged
between the parties, including various fax nessages, exposed
that the appellant was not ready to nomnate the vessel to
carry the cargo, without agreeing on the terns of the letter
of <credit and the performance guarantee and that there was
no letter or fax exchanged between the parties which could
in any manner indicate that any agreenent had been arrived
at between the parties with regard to the terns of the
standby letter of <credit and the performance guarantee.
Since, the appellant itself attached primary inportance to
the furnishing of letter of credit by the first respondent
before it could carry the cargo submitted the' |earned
counsel, the "draft" Charter Party agreenent dated Novenber
11,1993 even if it had in fact been -executed between the
parties, could not become enforceabl e because the terns of
letter of credit and performance guarantee had not been
agreed to between the parti es.

It would at this stage be relevant to extract
sub-clause (a) of Cause 48 to the Charter Party. It reads
thus: -

"4(a) Freight is payable :-

IOC will open a standby irrevocable Letter of
Credit for freight anpbunt of each shipnent for
the cargo in transit. Standby Letter of
Credit wll be issued by SBI India on SB
Germany. Freight paynment will be made 't hr ough
Bank Transfer at Hamburg Gernmany under which
50 percent less 3.75 percent commssion is
payable wthin 7 wor Ki ng days agai nst
presentation of copy Bill of Landing and
owners invoice in triplicate. 40 percent
within 7 working days of saft arrival of
vessel at disport and on presentation of
owners invoice in triplicate and 10 percent
within 30 days of conpletion of discharge and
on presentation of owner s i nvoi ce in
triplicate".

A bare reading of Cause 48 (supra) shows that respondent
No.1l was to open a standby irrevocable letter of credit for
freight amunt of each shipnent of the cargo in transit.
The standby letter of credit was required to be issued by
the State Bank of India on the State Bank of GCermany.
Indeed this clause by itself does not show whether the
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condition of establishing a standby irrevocable |etter of
credit or the furnishing of performance guarantee were
condi tions precedent to the conclusion of contract but there
is enough nmaterial on the record to show that they were
meant to be condition precedent. In this connection a
reference may be made to the fax communication dated
4.11.1993 from the appellant (much before the alleged
agreenment of Novenber 11, 1993) which reads thus :-

"frt-paynent : 100 pct secured by bank gtee

in favour of Line account at hanburg under

which 50 pct less 3.75 pct conmissionis

payable wthin seven working days against

presentation of original bladings and Lines

invoice in triplicate. $0 pct within 35 days

of date of  bill of lading 10 pct within 60

days of date of bill of |ading.

(in order to avoid any dispute and docunents

to be furnished we have to relate to one firm

docunent~ which is bill of lading and one firm

date which is date of bill of Iading).

Line to provide charters with perfornance gtee

equivalent to 5 pct of freight bases on appr

10,000 nt - per ~shipnent equivalent to usd

50,000 firm valid till 40 pct paynent is
rel eased

Format e of bank gtee and perfornance bond gtee
to nutually agreed. Specification of cargo
not ed however quantity now abt. 50,000 nt
only. I'n. case of -7 shipments quantity per

shi pnment 7,000 nmt only. Kdly advise as cargo
quantity major factor for frei ght calculation.

Pls Advise wurgently till office opening tom
Morning here. WIIl reply “on c/p-ternms tom
Afternoon. "

and the fax message sent by respondent No.1l. on 10.11.1993:
"tradex newdelhi 10.11.1993 attn: nr wersich
i ne pipes-tanpico/kandla received follow ng
fromchrts:
l.period - to be changed to dec 1993 to july
1994 (however everything else reg gqtty / “lots
remai ns sane)
2.in place of bank gtee -

"ioc wll open a standby irrevocable 1/c for
freight amount of one shipnent for the cargo
in transit. Standby I/c will be.issued by sb
i ndia on shi germany. Freight paynment will be
made through bank transfer at hanmburg germany
under which 50% less 3.75% conmission is
payabl e wi thin 7 wor Ki ng days . against
presentation of b/1 and owners invoice /in
triplicate. 40 pct wthin 7 working days of
safe arrival of vsl at disport and 10 pct
within 30 days of conpletion of discharge.
3.the ship nane/details should be intinmated
i medi ately. End plse confirmyour acceptance
to above per return.”

The return fax nessage fromthe appellant dated 10.11.1993

reads:

"refyr nsg of just now :

1. accepted

2.ioc will open a standby irrevocable 1/c in

regard to t he freight amount for the
shipments. Funds under 1/c for each lot to be
avail abl e by latest 15th of each nonth before
nom nation of the vessel by line. Standby 1/c
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will br issued by shi india on shi germany,

shi Germany to be authorised to reinburse

thensel ves. In case any freight amunt is not

bei ng recei ved by line as per <c¢/p and

menti oned bel ow, the anmount shall be released

on first witten demand under standby 1/c

freight paynent wll be made through bank

transfer at hanburg germany:

a.50% | ess 3. 75% conmi ssion is payable within

7 days on prersaa, 29,90: 2 nos. copy bill of

lading Lina's invoice in triplicate

b.40% is payabl e wi t hin 7 days on

presentation of : arrival notice from master

(tel egrantel ex/tel ef ex)

c.10% is payable within 30 days on

presentation of : discharge notice from master

(tel egram telex/tel ef ex)

3.require urgently all detls of Ist lot (see

Y’ days-tel ex) before, we cannot nimnate the

vessel. Entd

comrent s:

in case point~ 2 not clear, kdly call in order

to discussthe possibilities over phone. Tks.

Lifting ‘extended to 12.30 hrs german tine

t onor r ow.

Looking forward to hearing fromyou."
This correspondence unm stakably shows that at no point fo
time, till the charter party agreenent was drafted on 11th
Nov. 1993 did the parties agree to proceed further w thout
agreeing upon the format of  the letter “of <credit and
per f or mance guar ant ee.
Ref erence here may al so be nmade to the fax nmessage
dat ed Decenber 16, 1993, by which a fresh draft of standby
letter of «credit was sent by Transchart to the appellant.
In that fax message it was indicated that the draft letter
of credit would be acted upon by the appellant. The
response of the appellant’s agent, Line International of the
sanme date, however, shows that it was categorically asserted
by it that the draft letter of credit was not workable and
therefore, was not acceptable. Line International had faxed
draft of a fresh standby letter of credit. Subsequently,
anot her draft of standby letter of credit was also faxed by
Li ne I nt ernati onal but since there was no agreenent
regardi ng the acceptance of the draft, the appellant did not
nom nate any vessel for <carrying the cargo which was
required to be | oaded from Decenber 14, 1993 to Decenber 21,
1993. Line International had consistently maintained in
their various fax nessages, that the offer nade by the
appel l ant was subject, inter alia, to the acceptance of the
draft letter of credit. The stand of the appellant was thus
categorical that without any agreement on the terns- of the
letter of credit, it was not ready to nominate the vessel to

carry the cargo. The appel | ant was, thus, for all intent
and purposes treating the furnishing of the letter of credit
as a condition precedent for carrying the cargo. At no

point of tine did the appellant accept the ternms of the
letter of credit furnished by respondent No. 1.

The submission of M. Narinman that an agreenent,

even if not signed by the parties, can be spelt out from
correspondence exchanged between the parties admits of no
doubt. In fact, wvarious judgnents cited by himat the bar
unm st akably support this assertion. The question, however,
is can any agreenment be spelt out fromthe correspondence
between the parties in the instant case ?

In this connection the cardinal principle to
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remenber is that it is the duty of the court to construe
correspondence with a viewto arrive at a concl usi on whet her
there was any neeting of mind between the parties, which
could create a binding contract between them but the Court
is not enpowered to create a contract for the parties by
goi ng outside the clear |anguage used in the correspondence,
except insofar as there are sone appropriate inplications of
law to be drawn. Unless fromthe correspondence it can
unequi vocally and clearly enmerge that the parties were ad
idem from that material to infer whether the intention as
expressed in the correspondence was to bring into existence
a mutually binding contract. The intention of the parties
is to be gathered only from the expressions used in the
correspondence and the neaning it conveys and in case it
shows that there had been neeting of mind between the
parties and they had actually reached an agreenent, upon al
material terns, then ~and then alone can it be said that a
bi ndi ng contract was capable of being spelt out from the
correspondence.

From a careful perusal of the entire correspondence

on the record, we are of ~the opinion that no concluded
bargai n had been reached between the parties as the terns of
the standby letter of credit and performance guarantee were
not accepted by the respective parties. " In the absence of
acceptance of the standby letter of credit and performance
guarantee by the parties, no enforceabl e agreenent could be
said to have conme into existence. The -~ correspondence
exchanged between the parties shows that there is nothing
expressly agreed between the -parties shows that there is
not hi ng expressly agreed between them and no . concl uded
enf orceabl e and binding agreement come into -existence
between them Apart fromthe correspondence relied upon by
the | earned single Judge of the H gh Court, the fax nmessages
exchanged between the parties, referred to above go to show
that the parties were only negotiating and had not arrived
at any agreement. There is a ~vast difference between
negotiating a bargain and entering into a binding contract.
After negotiation of bargain in the present case, 'the stage
never reached when the negotiations —were conpleted /giving
rise to a binding contract. The |earned single Judge of the
H gh Court was, therefore, perfectly justifiedin holding
that Cause 53 of the Charter Party relating to Arbitration
had no existence in the eye of |aw, because no concl uded and
bi nding contract ever cane into existence between the
parties. The finding recorded by the learned single Judge
is based on a proper appreciation of evidence on the record
and a correct application of the legal principles:: W find
no merit in this appeal. It fails and is dismssed with
costs.




