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I ncome Tax Act, 1961 (43 of 1961)-Ss. 245A- 245M Scope,
purpose and object of-procedure and powers of Settlenent
Conmi ssi on- Sett| enent Cormm ssi oner whet her a tribunal

Words & Phrases-'Preferred an appeal’-S.:245M 1) proviso
I ncome Tax Act. 1961- Meani ng of.

"Interpretation of St at ut es- Fi scal phi |l osophy and
interpretation technology to be on sane wave |ength for
| egislative policy to find fulfilnment inthe enacted text.

HEADNOTE:

A large sumof Rs. 30 lakhs in cash having been
recovered from the respondent in pursuance to a search by
the Income Tax officials his assessnments for the years 1962-
63 to 1972-73 were reopened by the Departnent. The total tax
burden on the respondent was over Rs. 30 Ilakhs _.and an
additional sum of Rs. 35 |lakhs was assessed for the year
1973-74. The respondent was also prosecuted under s 277 of
the I ncone Tax Act.

Appeal s by the respondent to the Appellate Assistant
Comm ssi oner brought down the assessabl e inconme by about Rs.
10 | akhs.

The respondent and the departnent both appealed to the
Income Tax Appellate Tribunal, the former filing 12 appeal s
and the latter 10 appeal s.

The respondent nmoved the Settlement Comm ssion for
conposition under s. 245M The assessee withdrew his appeal s
and the revenue declared their assessnents and appeals
"weak’ and withdrew t hem

The Settl enent Conm ssion on receipt of the application
under s. 245C acted under s. 24SD(l) and called for a report
fromthe appellant. The appellant reported that prosecution
proceedi ngs for conceal nent of income and also false
verification in the return by the respondent were pendi ng
agai nst the respondent in the Magistrate’'s Court and that it
was not a fit case to be proceeded with by the Commi ssion

The Settlement Conmmi ssion after some correspondence
with the respondent and wi thout giving a hearing informed
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himthat as the appellant had objected under s. 245D ( | ),
the Settlement Commission did not allow the application to
be proceeded with.

The appel | ant thereupon noved the Income Tax Appellate
Tribunal for restoration of its appeals although no specific
provi sion enable such a restoration, the asssessee being
entitled to apply for restoration under s. 245M

The respondent wurged the Settlenent Conmission to
reviewits order as no hearing as such was given to him The
Settl ement Conmission yielded to his
1134
subm ssi on, reached the reverse concl usi on that the
appel l ant’ s opposition to the conposition notwthstanding,
the application for settlenent be considered on nerits.

The core controversy in the appeals to this Court were
whether in view of “the wthdrawal of the departnental
appeals before the Income Tax Appellate Tribunal, the
Conmi ssioner is ~estopped from making a report under s.
245D(1) proviso 2 to the Settlnment Conmm ssion objecting to
the application from being proceeded with.

On behalf of the appellant it was contended that (a)
there was no power of review for the Conm ssion, since it
had declined to proceed with the application for settlenent
and consequently t he re-openi ng of the Settl enment
proceedi ngs was invalid, (b) even though the CT.T. had
wi thdrawn his appeals and thus facilitated the filing of an
application under ''s. 245C no bar of estoppel could be spelt
out to forbid the Conmi ssioner fromexercising his statutory
power of withhol ding consent to the settlenent proceedings
and (c) the CI.T s veto was not subject to review or
i nval idation by the Settlenent Commi ssion

Al'l owi ng the appeal s:

N

HELD 1. The Settlement Commission should be inhibited
fromproceeding with the application of the assessee and the
appeal s by the assessee before the Income Tax Appellate
Tri bunal nust be revived and disposed of expeditiously.
[1164F1

2. The departnental appeals,  having been -admtted by
the Commi ssioner of Incone Tax hinmself to be very weak and
frivolous, should not be revived as it will be only a waste
of public tine and noney. [iy]

3. If the Departnent files an appeal which it drops to
enable an application before the Comm ssion, then the
proviso to s. 245M1) does not debar ~the notion for
settlenent. [1156(

4. Functionally speaking, Chapter XIXA.in the Incone
Tax Act, 1961, enacted by the Taxation Laws (Anendment) . Act,
1975, engrafted in partial inplenmentation of the Wanchoo
Conmittee Report, provides for settlenent of huge tax
di sputes and imunity from crimnal proceeding by a
Conmi ssion to be constituted by the Central Governnent when
approached wi thout objection from the Tax Departnent.
[ 1138E]

5. Fiscal philosophy and interpretation technol ogy nust
be on the sane wavelength if legislative policy is to find
fulfilment in the enacted text. [1138 H]

6. The nmechani cs  of s. 245D provides that the
application for settlenment, when filed, shall be forwarded
to the Comm ssioner for a report and is only on the basis of
the material contained in such report that the Settl enment
Conmi ssion may allow the application to be proceeded with or
reject the application. To reject an application is to
refuse relief outright and affect the applicant adversely.
So it is provided "that an application shall not be rejected
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unl ess an opportunity has been given to the applicant of
being heard.” An applicant before the settlenment Conmi ssion

is therefore entitled to a hearing before his application
for conposition is rejected [1146G H|
1135

7. The rule of fairplay incorporated in the first
proviso to s. 245D(1) A obligates the Conm ssion to hear the
applicant before rejection. Even apart from any specific
provision, it is legal fairplay not to hurt any party
wi thout hearing himunless the Act expressly excludes it.
Nothing is lost by hearing a petitioner whose application
for settlement is being rejected and nmuch may be gai ned by
such hearing in properly  processing the application in the
spirit of Chapter XIXA. S 245D ( 1 ) does. not negate
natural justice and in~ the absence of an express exclusion
of the rule of audi alteram partem it is fair, indeed
fundanental, that ~no man is prejudiced by action w thout
opportunity to show to the contrary. Law | eans in favour of
natural justice where statutory interdict does not forbid
it. [1147A-D, F]

Mohinder -Singh G1ll v Chief ~Election Conm ssioner
[1978] 1 SCC 405; Maneka Gandhi v. Union of India, [1978] 1
SCC 248 referred to.

In the instant case, the Settlement Conm ssion in the
first instance rejected the application because the
Conmi ssi oner of Inconme Tax objected to it. The rule of
fairplay incorporated in the first proviso to s. 245(1)
obligates the Commission to hear.  the applicant, before
rejection. The Settl|ement Comm ssion’s decision to re-hear
and pass a de novo order cannot, therefore, be said to be
illegal. [1147E]

8. The second proviso to s. 245D (-1 ) is conpulsive in
tune and inport, for it nandates "that an-application shal
not be proceeded wth under this sub-section if the
Conmmi ssi oner objects to the application being proceeded with
on the ground that conceal nent of ‘particulars of inconme on
the part of the applicant or perpetration of fraud by him
for evading any tax....has been established or islikely to
be established by any incone tax authority, in' relation to
the case." There is |little diffculty in holding that the
application for settlenent, having been rejected by the
Comm ssioner, could not be proceeded with. The veto of the
Conmi ssi oner was the Waterl oo of the application

[1147G 1148A; D]

9. Section 245H is of great nonment fromthe angle of
public interest and public morals at it ‘immunises white
collar offenders against crimnal prosecutions and, in
unscrupul ous circunstances, beconmes a suspect instrument of
negoti abl e corruption. Mre than the prospect of nbnetary
l[iability and nounting penalty is the dread of traumatic
prison tenancy that a tax-dodging F tycoon is worried about.
And if he can purchase freedomfrom crininal prosecution and
i ncarceratory sentence he may settle with the Commission
and towards this end, try to lay those who renotely contro
the departnmental echel ons whose veto or green signal, opens
the prosecutions. Thus, s. 245H, which clothes the
Conmi ssion with the power to grant immunity from prosecution
for "any offence under this Act or under the Indian Pena
Code or under any other Central Act...." is a magnet which
attracts |large t ax-dodgers and offers, indirectly an
opportunity to the highest departnmental and politica
authorities a suspect power to bargain. [1150C E]

10 Section 245M enabl es certain persons who have filed
appeals to the Appellate Tribunal to nmake applications to
the Settlenent Conmi ssion. The section (a) enabl es




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 26

wi thdrawal of appeals before tribunals by assessee as
condition precedent to applications for conposition by the
Settlement Conmission, (b) applies, by a legal fiction

Section 245C and to such applications, and (c) where the
proceedi ngs before the Commission is not entertained, allows
revival of the withdrawn appeals thus restoring the Status
quo ante.

1136

The proviso to s.. 245M1) places an enbargo on the right of
the assessee to nove the Conmission where the income tax
officer has preferred an appeal under sub-s.(2) of s. 253
against the order to which the assessee’ s appeal relates.

The proviso interdicts  entertai nment of a settlenment
application if - departnental appeals are filed. [IISOF,
1151G 1152C, 1153F]

11. Purposeful Iy interpreted preferring an appea

means. nore than formally filing it but effectively pursuing
it. If ~a party retreats before the contest begins it is as
good as not having entered the fray. After all, Chapter Xl XA
is geared to pronotion of settlenent and creation of road-
bl ocs in reasonabl e conposition. The tel eol ogi cal nmethod of
interpretation leads to the viewthat early withdrawal of
the 1. T.O s appeal renoved the bar of the proviso.

[ 1153C D

12. The pur pose of substituting the net hod of

i nvestigative negotiation, just settlenent and early
exigibility by a high powered Comm ssion for a tier-upon-
tier of long protracted litigation, where victory may be
phyrrhic and futile, \is ill-served by keeping out cases

solely for the reasons that departmental appeals have been
filed. [1153H 1154A]

13. The obvious object of the clause, "the assessee
shall not be deemed to have w thdrawn the appeal fromthe
appel l ate tribunal," is to restore the parties to status quo
ante, and in fairness, nust apply to the Department as to
the assessee. This non-discrimnatory i mport can be
reasonably read into the clause if we construe the
expression "the assessee in wder way so as to include al
parties affected by the subject matter of the assessnent. In
that case, the clause may nean that no one who is aggrieved
by the assessnment shall be deemed to have w thdrawmn the
appeal from the appellate tribunal.” An —equitable and
purpose oriented construction of the clause neans that the
assessee will be put back in the sane position vis-a-vis his
appeals and if, to facilitate his nmoving the Commi ssion the
I.T.O has wi t hdrawn the depart nmental appeals, the
Conmi ssion’s rejection of the application shall” not pre
judice the Revenue. Actus curie nemnem gravabit is. the
principle of wider inport and is a tool of construction too.
This perhaps may be maki ng up for a lacuna by a
restructuring of the clause so as to work out justice to the
Department. [1154E-Q

14. The schene of s. 253(4) contenplates filing of
menor andum of cross objections by the [TO on receipt  of
notice of the appeal by the assessee. So much so it is also
possi bl e, alternatively to read into s. 245 (7) the right of
the departnment to file an appeal de novo on receipt of
notice of the revival of the assessee’s appeal, within the
period specified in s. 253 (4) . This does not do viol ence
to the |anguage of s. 245M7) and affords equitable relief
to the Departnent by enabling it to bring its appeal back to
life notw thstanding the earlier wthdrawal, when the
assesses’ s appeal reincarnates s. 245M 7).

[ 1154H | | 55B]

15. The judicial process does not stand helpless. with
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fol ded hands but engineers its way to discern nmeani ng when a
new construction wth a viewto rationlisation is needed.
[ 1155(]

Seaford Court Estates Ltd. v. Asher, [1949] 2 KB 481
referred to.

16. A casual perusal of Chapter XIXA convinces the
di scerning eye that the Settlenent Conmi ssion exercises
many- powers which affect, for good or otherwi se, the rights
of the parties before it And vests in it power to grant
1137
imunity from prosecution and penalty, to investigate into
any matters and to A enjoy conclusiveness regarding its
orders or settlenent. Section 245L declares all proceedi ngs
before the Settl ement Commission to be judicial proceedings.
Settl ement Conmission are therefore tribunals. [II57DE
| 1 56E]

Associ ated Cenent Conpanies Ltd. v. P. N Sharnma and
anot her  [1962] 2 SCR 266; referred to.

17. The Commissioner has ~a duty to the public Revenue
and nore inmportantly, a duty to object to any assessee who
is prima facie guilty of grave crimnal conduct in the shape
of conceal nent of incone or perpetration of fraud getting
away with it by invoking chapter Xl XA. The gravity of this
public policy cannot be underm ned by interpretative
softness of second puroviso to s. 245D(1). To whittle down
the inperative nature of this veto power is to undo the
expectations of the Wanchoo Conmittee and anmounts to
stultify the rule of law, an integral part of which is that
the law shall not ‘|et the greater felon |[|oose. [1158E
1158H 1159A]

18 Section 245D by the 2nd Proviso, casts a public duty
on the Comm ssioner of Inconme Tax to consider in the |ight
of the case made out in the assessee s application whether
"conceal ment of particulars of income on the part of the
applicant or prepetration of fraud by himfor evading any
tax or other sum chargeable or inposable under the Indian
I ncome Tax Act, 1922 (11 of 1922). O under this act, has
been established or is likely to be established by any
| ncome- Tax authority, in relation to the case," and exercise
his veto power to prevent escape of nmacro-crimnals prinma
facie guilty of grave economic crimes. He cannot bargain
over this interdict in advance or barter away a lega
mandate in anticipation. He may permt or even assist the
filing of a. conciliation notion of the assesse’ e but when
the Commission intimates himunder s. 245D(1) he-shall, with
statutory seriousness. exercise his discretion. He cannot
enter into a 'deal’ over this power wthout betraying the
statutory trust. The plea that the Comm ssioner of I|ncome-
Tax, by conduct and under st andi ng has "irredeemabl y
nortgaged’ his statutory duty to object if the case deserves
such objection has to be negatived. Estoppel then is both
odi ous and ommius and discretion the door to corruption
[1160D- G

19. In the instant case, the CIT withdrew the appeal s
but it is not correct that he nade representations to the
assessee to act in a particular manner with a provision of
doi ng sonmething to his advantage |leading to the assessee in
turn acting to his own prejudice by withdrawi ng his appeal s
Hi s withdrawal of the appeals was independently deci ded upon
by him so that he could nove the Comm ssion. Thereafter he
noved the department to withdraw its appeals so as to
entitle him to nmake an application to the Comm ssion. The
canons that govern the application of the principle of
estoppel contradict its 'extension to a. situation like the
present. The plea of estoppel which has found favour with
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the Conmi ssion has therefore to be over-rul ed. The objection
raised by the CIT is a potent interdict on the jurisdiction
of the Commi ssion. [1163H 1164A, (]

20. The policy of the law as. disclosed in Chapter Xl XA
is not to provide a rescue shelter for big tax-dodgers who
indulge in crimnal activities by approaching the Settl enment
Conmi ssion The Settlenment Conmission will certainly take due
note of the gravity of economic offences on the wealth of
the nation which the Wanchoo Cormittee has enphasi sed and
will exercise
1138
its power of immunisation against crimnal prosecutions by
using its power only sparingly and in deserving cases,
ot herwi se such orders may " beconme vulnerable if properly
chal | enged. [1164 E]

JUDGVENT:

Cl VI'L APPELLATE JURI SDI CTION: G vil Appeal Nos. 454-465
of 1979.

Appeal s by Special Leave fromthe order dated 9-5-1978
of the Settlenent Conmm ssioner (I.T. & WT.) Govt of India,
New Del hi in ApplicationNo. 7/1/20-77-11

S. T. Desai, J. “Ramanurthi and M ss A Subhashini for
the Appell ant.

A. K Sen, Dinesh Was, Manulal, ~P. H Parekh, C B
Singh, M Midgal, and N. Mundal for the Respondent No. 1

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. A nascent Chapter (Chapter XIXA) in
the Incone Tax Act, 1961, enacted by the Taxation Laws
(Anmendrent) Act, 1975, whose beneficiaries are ordinarily
those whose tax liability is astronomical and ‘crinina
cul pability perilous, falls for decoding by this Court in
this appeal by the C.I.T.(1) (Central), Calcutta, against an
adver se or der made by t he Settl enment Conmi ssi on
Functional |y speaking, this Chapter, engrafted in/ partia
i mpl enentati on of the Wanchoo Conmmittee Report, provides for
settlenent of huge tax disputes and imunity fromcrimna
proceedi ngs by a Commi ssion to be constituted by the Centra
CGover nment when approached wi thout objection from the Tax
Departnment. It is based on the debatable policy, fraught
wi th dubious potentialities in the context of Third Wrld
conditions of political peculiumand bureaucratic abetnent,
That com position and collection of public revenue from
tycoons is better than prosecution of their tax-related
crime and litigation for total revenue recovery. A socia
audit of the working of this Chapter in actionand its fall-
out may benefit the nation by information about who the true
beneficiaries of this legislation are and whether there is
nore than neets the eye. The Winchoo Comittee ' which
recormended this step titled its Chapter neaningfully as
"Bl ack Money and Tax Evasion" and the Act itself was passed
and brought into force during the era of Emergency whi ch was
mar ked by speed and silence and hushed politico-officia
oper ations.

Be that as it may, fiscal philosophy and interpretative
technol ogy nust be on the same wavelength if [|egislative
policy is to find fulgilnent in the enacted text. That is
the chall enge to judicial resourcefulness the present
appeal s of fer, demanding, as it does, a holistic perspective
and

(1) Comm ssioner of |Income Tax
1139
har moni ous construction of a whole chapter, especially a
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conpl ex provision therein, so that a bal ance may be struck
bet ween purpose and result wthout doing violence to
statutory |l anguage and social values. 'The Chapter is fresh
and the issue is wvirgin; and that makes the judicia
advent ure hazardous, conpounded by the involved and obscure
drafting of the bunch of provisions in Chapter Xl XA.

A few facts nust be narrated and the anatony of the
Chapter projected at this stage, so that a hang of the
controversy may be got and its just resol ution sought.

The respondent, an elderly but apparently inmrense
busi nessman, was the cynosure of suspicion of the Incone Tax
officials which led to search and seizure of around Rs. 30
lakhs in cash from him. A chain reaction set in and
assessments from 1962-63 to 1972-73 were re-opened. The
total tax burden so fixed ran into well over Rs. 60 |akhs
plus around Rs. 35 lakhs assessed for 1973-74. The stakes
thus ran into a crore or so plus awesonme prosecutions under
s. 77 of the Act with ‘unpredictable prospects of
sentences. The respondent- assessee and his version or
expl anati'on-had hopes of averting the Witerloo; but the
I ncome Tax officer (I.T.0 Trejected his case. |ndeed, we are
neither called wupon nor disposed to exanine the merits of
ei ther side and, nmaybe, the assessee has a presentabl e case.
Appeals to the Appellate Assistant Conm ssioner (A AC)
were carried by the assessee against the colossal inposts,
which marginally brought down the assessable incone by
around Rs. 10 lakhs. Both the dissatisfied assessee and the
partially injured Department appealed to the Income Tax
Appel  ate Tribunal (I.T.A T.) against the A A C's decisions.
During their pendency, prudence dawned on the respondent to
seek sanctuary before Settlenent Conm ssion abandoning his
appeal to t he Tri bunal att ended wi-th litigative
uncertainties and penal potentialities. At seventy, wth
under st andabl e high blood pressure to boot, he preferred

negoti ated peace to judicial justice heartful of quest for
qui et al t hough hopeful of winning his cases. These
notivations do not call for our coment but are being

nentioned as part of the narrative which ostensibly induced
himto go before the Comm ssion under Chapter Xl XA

To conpress the long story wthout —crippling the
foundational facts, what happened after the assessee deci ded
upon offering hinmself to the Settlement —Comm ssion was to
prepare the ground to enable himto institute a proceeding
in this behalf.

The deck had to be cl eared before nmoving the Settlenent
Commi ssion. The conditions for entitlenent  to ke an
application to the
1140
Settl ement Commi ssion are set out in s. 245M W nay have to
exam ne closely the connotation of the expressions used in
this Section but for the nonce it is sufficient to state
that it is obligatory for the assessee to wthdraw any
appeal that may be pending at his instance before ‘being
qualified to make an application to the Settlenent
Conmi ssion. Anot her condition stipulated in the same Section

is that an assessee shall not be entitled to nake an
application "in a case where the 1.T.0O has preferred an
appeal under sub-section (2) of section 253 against the
order to which the assessee’s appeal relates." Wthout

meti cul ous di ssection of the provision, we may broadly draw
the conclusion that the assessee nust wthdraw his appea
before the Tribunal before noving the Settlenent Comi ssion
Li kewise, the [|.T.0O should not have preferred an appeal
Therefore, the respondent - assessee engaged hinself in
conplying with these conditions. He expected to achieve this
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objective by nmoving for wthdrawal of his own 12 appeals
before the Tribunal and by persuading the Incone Tax
Departnment to withdraw its 10 appeals pending before the
Tribunal. At the nonment, we do not discuss the finer issue
of crucial significance as to whether an appeal preferred by
the Revenue but later withdrawn by it would have the effect
of total obliteration so as to fulfil the condition of no
appeal having been preferred by the Inconme-Tax Department.
"the narrative alone need be continued. On 23-8-1976 the
assessee addressed a letter to the Appellate Tribuna
seeking to withdraw his appeals under s. 245M of the Act. On
the sanme day he nmoved M. Kuruvilla, Menber, Central Board
of Direct Taxes requesting the Board to instruct the
concerned officer of the Departnent to wthdraw all the
pendi ng appeals filed by the Departnent before the Tribunal
The letter stated:

"Though I amsure that | shall wn all these
appeals filed by me with the Court of the Appellate
Tri bunal ‘but just to buy peace at ny old age. | wanted
to. 'place nyself in the hands of the Settlenent
Comm-ssion and seek full justice and nercy.

In view of all these facts expl ai ned above | pray
for undernoted point for your kind consideration and
necessary action. | shall be grateful, if you would
kindly ask your Departnent to withdraw all the pending
applications filed by the Departnment with the | . T.A T."

(‘enphasi s added)

The sonewhat ‘anbivalent term nology and incongruous

stances taken in the letter are striking. For instance, he
asserted that he was

1141

sure to win all his appeals but still he sought nmercy from
the Commission. He put forward ol d age and hypertension for
desisting from litigation and gratefully desired the

Departnment to cooperate with himby withdrawing its appeals.
Bef ore knowi ng the open response of the Departnent, he
addressed the Tribunal for wthdrawal of his appeal which
per haps, suggests that he was sure of the reaction of the
Departnment or did not |oss nuch by wi thdrawi ng his appeals.
However, when the |.T.A T. posted the wthdrawal application
for hearing on "4th Septenber, 1976, the assessee wote a
| etter asking for adjournment wherein he stated:

"Wth regard to the above | beg nobst respectfully
to submt that one petition was filed for withdraw ng
all the above appeals only to have those cases settled
before the Settlenment Commi ssion, New Delhi but the
Department had also preferred appeals for those years.
Unl ess the Departnent also wthdraws their appeals
there will be no purpose for our wthdrawal of appeals.
As such nmy client is pursuading the Central Board of
Direct Taxes to do sonething effectively in the matter,
but for consultations with their councils, etc, it
woul d take at | east two nonths’ tine."

Probably the assessee felt that the Central Board could
be persuaded "to do sonething effectively in the matter",
given sone tinme. The anticipations of the assessee were not
beli ed because the addressee Menber of the Central Board,
with celerity, consulted the Comm ssioner, who, in turn
sought and got affiramative reports fromthose bel ow hi mand
at the end of this rapid departnental exercise, reached the
conclusion in Cctober/Novenber (i.e. in about a nonth) that
the appeals of the Departnents were very weak, even
frivolous(') and that, therefore, nothing was |ost by
withdrawing them fromthe Tribunal. In keeping with this
conclusion, the tenpo was accelerated by the Board Menber
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i ssuing necessary instructions to withdraw its appeals, and
the C.1.T. hastened to wite to the assessee-respondent in
Decenber, 1976.

"I am to informyou that the Departnental appeals
pendi ng before the Income-tax Appellate Tribunal
Cal cutta against you will be w thdrawn provided all the
appeal s filed by you for the assessnent year 1962-63 to
1973-74 are with- drawn by you."

(1) See para 5.2 and 5.3 of the Settlement Comm ssion’s
or der.

1142

A consequential representation was made before the
I.T.AT.

"I have been directed to withdraw the above Depart
nmental appeal s on condition that the assessee’ s appeals
for the assessment years 1962-63 to 1973-74 are al so
with drawn."”

. T. A T. was persuaded to pass orders dism ssing the appeal s
fromboth sides as~ withdrawn.  The obvious purpose of the
Departnent’s withdrawal of its appeals was to enable the
assessee to nove the Settlement Conm ssion. Fromthe Menber
of the Central Board down to the |I.T.O they conveniently
di scovered, at this critical stage late in 1976, that their
appeal s were weak and frivol ous.

The plea of the appellant that the decision to wthdraw
the appeals by ' the Revenue was i ndependent of the
respondent’s request that he be helped to nopbve the
Conmi ssion needs for its acceptancea degree of naivete
whi ch we do not possess, as we wi'll later show

We revert to the further factual devel opments to catch
up with the legal questions argued before us.. On the
Tribunal dismissing all the appeals as wthdraw, the
assessee-respondent applied to the Settlenent Comm ssion on
January 6, 1977 under s. 245C. The Conmission its order, has
recorded that as a prelude to thi's application

"the Conmi ssioner of Income Tax and the appli cant
had arrived at an wunderstanding or an arrangenent,
nmutual Iy satisfactory and in. the public interest to
settle the tax liability in.a_ forumwhere decisions
woul d be concl usive and not drag on for years."

Secret understandings between high tax officials and
big assessee busi nessnen are potential —pollutants  and
convert Settlenment Conm ssions into cover-ups-a consumation
farthest from the Wanchoo Commitee’s intentions and
Parliament’s expectations! It is not denoralising that the
hei rarchy of officials in the Incone  Tax Departnent
declared' their assessnments and appeals 'weak’ ~and self-
condemmed t hensel ves before the Commi ssion by confessing
that the Central Governnent’'s appeals were frivol ous ? "But

if the salt hath lost its savour wherewith shall” it be
sal ted?"

once the statutory operation for settlenent was
swi tched on, the machine noved on. The Set t [ ement

Conmi ssion, on receipt of the application wunder s. 245C
acted under-s. 245D(1) and called for a report from the
Conmi ssi oner, mndless of the novenent of the cal ender. For
the ides of March cane in the neanwhile and the C.I.T., for
reasons we do not know, took a stiff |ook at the case and
reported on 1st April, 1977.

"that prosecution proceedings for conceal nent of m
cone and also false verificationin the return were
al r eady

1143
pendi ng before the Chief Metropolitan Mgistrate, and
t hat he did not. consider this as a fit case to be
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proceeded with by the Settlenent Comm ssion".

After some correspondence with the applicant, and
wi t hout geving hearing, the Settlenent Commission by its
order dated the 3rd February, 1978 inforned the applicant
that, as the Conmi ssioner had n objected under section
245D(1), Settlenment Conmm ssion did not allow the application
to be proceeded with.

Parent hetically though, it nust be stated that on the
first rejection of the application by the Settlenent
Comm ssion, the Revenue noved the |.T.A T. for restoration
of its appeal s although no specific provision enables such a
restoration. The assessee can apply for restoration of his
appeal s since s. 245Menables it.

This order of the Comm ssion shows t hat sone
correspondence with the applicant’ did take place before the
order not to proceed with his conposition petition. No
hearing as such was given to himthough, before nmaking this
adverse deci sion of February 3, 1978. The assessee urged
that the 'order be reviewed as natural justice had not been
conplied with. The Settlenment Conmission yielded to this
subm ssion _and, after elaborate argunent and reasoning,
reached the reverse conclusion that the C.1.T s opposition
to the conposition not- wthstanding, the application for
settl enent shall be considered on the nerits.

The Union of 'India, through the C/I.T. concerned, has
chal | enged t he Sett | enment Conmi ssion’ s deci si on on
jurisdictional and other legal grounds.  The statutory
schene, the semantics of the ~expressions used, the

jurisdictional limtations of the Settlenent Comm ssion and
allied issues, have been debated at the bar and the
decl arati on of law —on these aspects has sem na

significances because it relates to a sensitive area where
Bi g Business nmmy operate at high politico-official |evels
and the court nust invigilate so that the |aw keeps its
prom ses.

This perspective of the litigation brings into focus
the high points of the debate before us, largely reflected
inthe Tribunal’'s long order Sri = S. T. Desai, for the
appel | ant - Revenue concentrated his fire on three vul nerable
aspects of the judgnent under attack. There was no power of
review for the Conmission, once it had declined to proceed
with the application for settlenent. Therefore, he argued
that the reopening of the Settlenent proceedings was
invalid. Secondly, he subnitted that even though the C I.T.
had wi t hdrawn his appeals and thus facilitated
1144
the filing of an application wunder s. 245C no bar of
est oppel could at all be spelt out to (forbid the
Conmi ssioner from exercising his statutory power of wth-
hol ding consent to the settlenent proceedings. Thirdly, he
pressed the position that the CI.T.’s veto was not. subject
to review or invalidation by the Settlenment Conm ssion and
so the order under appeal was bad and beyond power. O
course, subsidiary issues did crop up and Shri A K. Sen
appearing for the respondentassessee, not only joined issue
with Shri Desai but also took a prelimnary objection that
Art. 136 was unavail abl e against an order of the Settl enent
Conmission. It is necessary to nention that an argunent
whi ch was npoted at our instance as the argunents proceeded
viz.. that wi thdrawal by the Revenue of an appeal once
filed did not have the effect of not preferring an appeal
was not pursued by the appellant before us but we are not
bound by counsel pressing or col d-shoul dering a point of |aw
if attention of the advocates has been drawn thereto, as in
this case it was.
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The scherme of Chapter Xl XA nmust be grasped before we
enbark on the discussion

The incarnation of Chapter Xl XA was in the wake of the
Wanchoo Committee Report. The vanpirish vices of black noney
and col ossal tax evasion, both together using noney power to
prevent action against white-coller offender, had been a
terrible nenace to the health and wealth of the nation

In particular, black noney, whose constant conpanion
was tax evasion, posed a challenge to the country’s econony
and the Wanchoo Conmittee was appoi nt ed to make
recommendations with a view to arrest this evil. That
Conmittee made a wealth of recomendations, but we are
concerned only with Chapter 2 of the Report which, under the
title "Black Mney and Tax Evasion", proposed a conpromn se
neasure of a statutory  settlenent nachinery where the big
evader could make a discl osure, disgorge what the Comm ssion
fixes and thus buy quittance for hinmself and accelerate
recovery of taxes in- arrears by the State, although |ess
than what = nay be fixed after long protracted litigation and
recovery proceedings. W are not concerned with the nerits
of the reconmmendation except to state that if it works
according to plan, it may "ensure that the settlenment is
fair, pronmpt and i ndependent"”, given "a high | evel machinery
for admnistering the provisions". The risk of adverse
criticismof escape by tax dodgers was adverted to by the
Conmittee, but was silenced by the counter-argunent that if
the Conmi ssion was conposed of officers with-integrity,
1145
wi de know edge and . experience and high stat us and
emol uments, the A risk was mninmal. A precautionary step
agai nst possible m suse by evaders of the settlenent
machi nery was thought of by the Wanchoo Committee which made
the circunspect observation

However, we wi sh to enphasize that the Tribuna

will proceed with the petition filed by a taxpayer only
if the Departnent raises. no objection to its being so
entertained . W consider that this wll be salutary

saf eguard because otherwi se the Tribunal m ght becone
an escape route for tax evadors who have been caught

and who are likely to be heavily penalised or
prosecut ed.
(’ The Tribunal’, in the Wnchoo Conmttee Report was

rechristened "the Settlement Commission’ in the Act when it
was passed by Parlianent). The Commission was vested with
full power to investigate cases on its jurisdiction being
i nvoked and to quantify the anbunt of tax, penalty and
interest that it nmay eventually fix as payable. A strategic
provision which held out fascination for the crimnal tax
evaders was contained in the report. The Wanchoo Committee
recomrended conferment on the Settlenment Conmission /of a
di scretion to "grant imrmunity fromcrimnal prosecution in
suitabl e cases". The detailed nechanics of application
i nvestigation, consideration, bearing and disposal are
contained in the report and have eventual ly been translated
into statutory provisions in Chapter Xl XA

This legislative history leads us on to a broad
unfol dnment of the actual provisions of ss. 245A to 245M
which constitute a fasciculus of provisions designed for
settlenent of taxes in dispute. Section 245A is the
definition clause even as . 245B is the clause constituting
the Settlement Commission. Applications for settlenent of
cases by assessees are regulated by s. 245C which reads

245C. Application for settlement of cases.

(1) An assessee may, at any stage of a case
relating to him nake an application in such form and
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in such manner and containing such particulars as nmay
be prescribed to the Settlenent Conmm ssion to have the
case settled and any such application shall be disposed
of in the manner hereinafter provided.

(2) e

17-409SCl/ 79
1146

Its nmeaning can be understood fully only when we read
the defenition of "case". According to the definition in 6.
245A(a)), a 'case means any proceedi ng under the incone tax
aw in connection with the assessnment or reassessnent of any
person which nmay be pending before an incone tax authority
on the date of application under section, 245C(1). It is
conmon knoledge that I.T.A T. is not an inconme authority,
whi ch expression, it'is settled includes the 1.T.0 and
A.A.C. and others. Therefore, ~when an appeal pends before
the Tribunal, it cannot be said that a case pends before an
income tax authority. In the present case, we are concerned
with a stage when appeals are pending before the Tribunal
Section 245C(1) nmy not _enable an -assessee to nove the
Commi ssion in such cases but for the provision in s. 245M
| ndeed, we are intimtely concerned with the express
provisions in and inplications of s. 245M whi ch specifically
deal with persons/who  have filed appeals to the Appellate
Tribunal and seek to apply to the Settlenent Conmi ssion
Sub-section (6) of s. 245M is a .deemng- provision. An
application under s. 245M will “be deened to be an
application under s. 245C(1) and-all provisions of Chapter
XI XA [except s. 245D(7)] shall apply such proceedings.

The question then-arises whether and subject to what
conditions can an assessee take advantage of s.  245M and
nove the Conmission. only if he can validly nove the
Conmi ssion under s. 245 can his application be processed
under s. 245C, 245D and other ~Sections of the Chapter. An
i ntensive exam nation of s. 245M1) to (S) and (7) thus
becones i nmperative.

Any assessee nmy nmake an application to have his case
settle, but it is one thing to nmake an application proceeded
with. For, on receipt of an application the Commission is
not empowered automatically to proceed with it. The
mechani cs of s. 245D nmust be renenbered in this context. The
application for settlement, when filed, shall be forwarded
to the Commi ssioner for a report and it is only on the basis
of the naterial contained in such report that the Settlenent
Conmi ssion may allow the application to be proceeded with or
reject the application. To reject an application is to
refuse relief outright and affects the applicant adversely.
So it is provided 'that an application shall not be rejected
unl ess an opportunity has been given to the applicant of
being heard.”" W are clearly of the view that antappli cant
before the Settlenment Commission is entitled to a hearing
before his application for conposition is rejected. In the
present case, on the facts stated earlier, the Settlenent
Commssion in the first instance rejected the application
because
1147
the C.1.T. bjected to it. Maybe, the objection of the
Conmi ssioner A has lethal potency but the rule of fairplay
incorporated in the first proviso to s. 245D(1) obligates
the Conmission to hear the applicant before rejection. Even
apart fromany specific provision, it is |egal before not to
hurt any party wi thout hearing himunless the Act expressly
excludes it. One may conceive of many reasons why a hearing,
even at this stage, may be useful. The Conm ssioner or his
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representative may, in the light of the circunstances which
the applicant may point out, wthdraw his objection

Li kewi se, the applicant may point out that what appears to
the Settlenent Commi ssion to be an objection by the
Conmi ssion is not an objection to proceed wth the
application, but only a clarification of sone aspect or
other. Nothing is lost by hearing a petitioner whose
application or settlenent is being rejected and nuch may be
gai ned by such hearing in properly processi ng t he
application in the spirit of Chapter X XA  Anyway, s.
245D(1) does not negate natural justice and in the absence
of an express exclusion of the rule of audi alteram partem
it is fair, indeed fundanental, that no man is prejudi ced by
action without opportunity to showto the contrary. Wthout
expoundi ng any inflexible  rule of natural justice of
universal validity we cannot fault the Settl ement Conmi ssion
for what it has .done. W take the view that, having regard
to the “rulings of this Court inM S GIlI case(l) and
Maneka Gandhi  case(2), the Settlenent Conm ssion’s decision
to re-hear ~and pass a de novo order cannot be said to be
illegal. The Comm ssioner’s. (bjection to the application
bei ng proceeded with may prove fatal or may not, but w thout
entering into that controversy we think it correct to hold
that the Settlement Commi ssioner did not act wthout
jurisdiction by affording a hearing and passing a fresh
order in the presence of both parties. Wether that fresh
order is valid or  not depends on the consideration of the
nerits which we wi|l presently exanmi ne. Law leans in favour
of natural justice where statutory interdict does not forbid
it.

The question now arises as to the course of the
exercise of the Settlenment Comm ssion-on receipt of al
application for conposition. The second proviso to s.
245D0(1) is conpulsive in ton and- inport for it mandates
"that all application shall not be proceeded with under this
sub-section if the Conm ssioner objects to the application
bei ng proceeded with on the ground that concealnent of
particulars of incone on the part of the applicant or
perpetration of fraud by him

(1) Mohinder Singh GII v. Chief Election Conmi ssioner
[1978] 1 S.C. C 405.

(2) Maneka Gandhi v. Union of India [1978] 1. S.CC

248.
1148
for evading any tax.. has been established or is likely to
be established by any incone tax authority, in relation to
the case.” 1In the present case, the Commi ssion did raise an

objection on April 1, 1977 that
" ....prosecution proceedings for conceal nent of
incone and also false verification in the returns were
pendi ng before the Chief Metropolitan Mgistrate and

that in the circunstances he did not consider this as a

fit case to be proceeded with by the Settlenment

Conmi ssion. "

This objection was in the normal course neither foolish
nor futile but fatal, being in functional fulfilnent of the
requi renents of the second proviso to s. 2450(1). | ndeed
when we observe that t he Cl1.T. had, with ful
responsi bility, prosecuted the assessee in a nunber of cases
then pending for offences which attract the conditions
required by the second proviso, there is little difficulty
in holding that the application for settlenment, having been
rejected by the Conm ssioner, could not be proceeded with.
The veto of the Comm ssi oner the Waterl oo of t he
appl i cati on.
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The Settlenent Conm ssion, however, took the view that
the Conmi ssioner was estopped fromexercising his power to
obj ect and for this reason ignored the veto of the
Conmi ssi oner and proceeded to process the application in
terns of sub-ss. (2) to (S) of s. 245D. The core controversy
inthis appeal is as to whether the view of the Settl enent
Comm ssion that the veto is unavailable for the Comm ssi oner
in view of his earlier stand in regard to the w thdrawal of
appeal s is valid or not.

After setting out the course of events and earlier
readi ness of this Department to withdraw its appeals to
enable the Conmi ssion _to be noved by the assessee
notw t hstanding the pendency of the crimnal cases and
having regard to the absence of any new naterial, having
been di scovered justifying a reversal of the C.|I.T s stand,
the Conmission took the viewthat the rule of estoppe
forbade the appellant from objecting to the Conmssion’s
proceedings with 'the application of this assessee. It argued
itself in/'to that conclusion thus:

In this particular case, in view of the wthdrawal
of the Departnmental ~appeals before the Incone Tax
Appel  ate Tribunal ,~ the Conmi ssioner is estopped from
maki ng a report under section 2450(1) Proviso 2 to the
Settlement Com  mi ssion objecting to the application
from bei ng proceeded

1149
with. The objection raised by the Conmssioner is thus
in- A valid in' law and any objection which is invalid
in law, for ‘the reason -discussed earlier, is no
obj ection under the second  proviso to section 245D(1)
and the Comm ssioner is conpetent to-ignore it applying
the principles of law, equity and natural justice. The

Settlement Comm ssion, is therefore, entitled to

proceed with the application

In this case it is not shown before us nor it is
the Departnment’s case that between 24th Decenber, 1976
and 7th January, 1977, the Comm ssion had brought on
record any fresh nmaterials to cone to the concl usion
under which he could legitinmately raise the objection
under the second proviso to section 245D(1) once having
entitled the assessee to make the application under s.
245M 1) proviso. Filing of a conplaint for l[aunching a
prosecution earlier is not a relevant matter for the
exercise of jurisdiction under the second proviso to
section 245D(1) at this stage in the light of the facts
brought before wus and elaborately discussed in the
earlier paragraphs. This is a clear case in which the
applicant was prevailed upon to withdraw | the appeals
for the additional two assessment year 1972-73 and
1973-74 where very large and substantial suns/ were
i nvol ved conpared to the ten assessnents’ from 1962-63
to 1971-72 where cross appeals were agreed to be
withdrawn by either side. On the admission of the
| earned Departnental Representative hi nsel f, the
Departnental appeals were frivolous and not likely to
succeed on appeal. W are, therefore, of the opinion
that for a harnonious construction of the statute, in a
case falling wunder Section 245Mthe second proviso to
section 245D(1) cannot be read in isolation but only in
conjunction with the 1st proviso to Section 245M1).
Under Section 245D(1) the Comm ssion has to decide the
admi ssion on the basis of the materials contained in
the report of the Comm ssioner and having regard to the
nature and circunmstances of the case or the conplexity
of investigation involved therein. The entire facts of
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the case clearly indicate that the Revenue cane to an
understanding with the applicant to have the subsequent
exercise of the power under the second proviso to
Section 245D(1) without any fresh nmaterial is, 11
therefore, no ground to dislodge the right of the
assessee to conme before the Comni ssion
1150
W have wearlier clarified that an |.T.AT. is not an
I ncome- Tax authority and proceedings pending before such
tribunals are not cases. But s. 245Mtakes care of assessees
whose appeals pend before the |I.T.A T. but are anxious to
square up their [itigation t hr ough the Settl enment
Conmi ssion. A close-up of this provision is necessitous and
areading of its full range of nmeaning is decisive of the
subj ect of this appeal
We may skip ss - 245E, and but dwell for a nmonent on s.
245H which is of ~-great noment. fromthe angle of public
interest and public norals as it immunises white collar
of f enders ‘against crimnal prosecutions and, in unscrupul ous
ci rcunst ances, becomes a suspect in strunment of negotiable
corruption. Mre than the prospect of nonetary liability and
mounting penalty is the dread of traumatic prison tenancy
that a tax-dodging tycoon is worried out. And if he can
purchase freedom from crim nal prosecution and incarceratory
sentence he may settle wth the Conmm ssion; and, towards
this end, try to buy those who renptely control the
departmental echel ons whose veto or green signal closes or
opens the jurisdiction of the Settlement Conm ssion and
hushes or pushes the  prosecutions. Thus, s. 245H, which
clothes the Commi ssion with the power to grant immunity from
prosecution for 'any offence under this ~Act or under the
I ndi an Penal Code or under any other Central Act.. ' is a
magnet  which atracts |arge t ax-dodgers and of fers,
indirectly an opportunity to the highest departnental and
political authorities a suspect power to bargain.
W may now nove straight on to s. 245M which we
repr oduce
245M Certain persons who have filed appeals to
the Appellate Tribunal entitled to nake application tc
the Settl ement Conmi ssion. -
(1) Notwithstanding anything contained in this
Chapter, any assessee who has filed an appea
to the Appellate Tribunal under this Act
which is pendi ng before it shall, on
wi t hdrawi ng such appeal from the Appellate
Tribunal, be entitled to make an application
to the Settlenent Conmm ssion to have his case
settled under this Chapter:
Provided that no such assessee shall be entitled to
nake an application in a case where the Incone tax
of ficer has preferred an appeal under sub-section (2)
of section 253 against the order to which the asses
see’s appeal relates.
1151
(2) Any assessee referred to in sub-section (1)
nmay A nmake an application to the Appellate
Tribunal for per mssion to wthdraw the
appeal
(3) On receipt of an application under sub-
section (2), the Appellate Tribunal shal
grant perm ssion to wi thdraw the appeal. B
(4) Upon the withdrawal of the appeal, the
proceeding in appeal inmediately before such
wi thdrawal shall, for the purposes of this
Chapter, be deened to be a proceedi ng pendi ng
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before an Incone-tax authority.

(5) An application to the Settlenent Conm ssion
under this section shall be made within a
period of thirty days fromthe date on which
the order of the Appelate Tribunal permtting
the withdrawal of the appeal is comrunicated
to the assessee.

(6) An application nmade to t he Sett | enment
Commi ssion under this section shall be deened
to be an appli cation made under sub-section
(1) of section 245C and the provisions of
this Chapter (except sub-section (7) of
section 245(D) shall apply accordingly.

(7) Were an application made to the Settl enent

Commi ssi.on under this section is not
entertained by the Settlenent Conmi ssion
then, the assessee shall not be deened to

have wi'thdrawn the appeal fromthe Appellate
Tribunal and the  provisions contained in
section 253, ~section 254 and section 255,
shall, so far as may be, apply accordingly.

Briefly, the section (a) enables wthdrawal of appeals
before Tribunals by assessees as condition precedent to
applications . for conposition by the Settlement Conm ssion
(b) applies, by a legal fiction, ss. 245C and to such
applications and (c) where the proceeding before the
Commi ssion is not entertained, allows revival of the wth-
drawn appeals thus restoring the status quo ante. This is
but fair because the assessee should not suffer if the
Settl ement Conmi ssion bars ib doors.

The facts of our case show that the assessee had filed
appeal s before the Tribunal and had Ilater noved for their
withdrawal in terms of s. 245M 1), (2) and (3). Sub-s. (4)
t hereupon opened and by virtue of sub-s. (6) the mechanics
of ss. 245C and spraing into
1152
action. It would have been snoboth sailing but /for the
proviso to s. 245M1), which runs thus:

Provided that no such assessee shall be entitled
to nake an application in a case where the |Income-tax
Oficer has preferred an appeal under sub-section (2)
of section 253 agai nst the order —to which the
assessee’ s appeal relate.

Thus there is an enbargo on the right of the assessee
to nove the Conmmission ’'where the Incone-tax officer has
preferred an appeal under sub s. (2) of 6. 253 against the
order to which the assessee’'s appeal relates’. The Revenue
had preferred appeals here but later wthdrawn them  Does
such withdrawal anmount to not having preferred an appeal at
all ?

The crucial question, therefore, is as to whether the
assessee is disentitled altogether to make an application
before a Commi ssion because the Incone Tax officer has
already preferred an appeal to the I.T.A T. although he has
subsequently withdrawn it.

Does filing the appeal ipso facto inply that the die is
cast and wi t hdrawal thereof cannot whittle down its
preventive inpact? W will presently discuss this point.

We nust clarify that this legal bar to the Settl enment
Conmi ssion’s jurisdiction contained in the proviso to s.
245M was not urged by the applicant’s counsel before us
consistently with the stand the Departnment had throughout
taken in this case. But law, as laid down by this Court,
transcends the facts of a given case or stances of parties
or counse
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Here the Departnent did file appeals and |ater withdrew
them be fore the application for settlenent was nade. At the
time the application before the Settlenent Conmi ssion was
noved no departrmental appeal was pending. |ndeed, the
docunents in this case clearly point to the assunption by
the C.1.T. and the assessee that if the Revenue withdrewits
appeal the disentitlenent in the proviso would disappear
Even so, when an appeal is filed by the |I.T.Q, does not the
prohi bition operate? This turns on the neaning of the words
"preferred an appeal". "Preferred" is a word of dual inport:
its semantics depend on the schene and the context; its
i mport must help, not hanper, the object of the enactnent
even if liberty with | anguage nay be necessary.

1153

There is good ground to think that an appeal means an
ef fective appeal.(l) ~An appeal wthdrawn is an appeal non
est as judicial thinking suggests.(2-3)

Bl.ack’ s Law Di ctionary gives the foll ow ng meaning

PREFER: To bring before; to prosecute; to try to
proceed with. Thus, preferring an indictrment signifies
prosecuting or trying an indictnent.

To give advantage, priority, or privilege; to
select for first payment, as to prefer one creditor
over ot hers.

Thus it nmay nean ' prosecute’ or effectively pursue a
proceeding or nerely  institute it. Purposefully interpreted,
preferring an appeal neans nore than formally filing it but
effectively pursuing it. If a party retreats before the
contest begins it is as good as not having entered the fray.
After all, Chapter XIXA.is geared to pronotion of settlenment
and creation of road-blocs in reasonabl e conmpositions. The
tel eol ogical nethod of interpretation 1eads us to the view
that early wthdrawal of the |I.T.O s appeal renoves the bar
of the Proviso.

The problemthat troubles us arises froms. 245M7). If
a settlement application is not entertained and is rejected
inlimne thereis a statutory (revival of the assessee’s
appeal before the |I.T.A T. because of the deem ng provision
but what happens to the appeal of the [|.T.0° which he
withdraws to enable the |I.T.Oto file an application before
the Conmission ? Literally read, s. . 245M7) covers the
revival of the assessee’s appeals but not the 1.T.0s
appeals. The inference from this omssion is that no
occasion arises for revival of the |I.T.O s appeals because
once he files an appeal no application for settlement can be
made. That is to say, the proviso to s. 245M1) interdicts
entertaiment of a settlenent application if departnenta
appeal s are filed.

This interpretation narrows the benign anplitude of the
Chapter of attracting as many big assessees wth disputed
claims as are ready to settle their liabilities through the
Commi ssion. There nay be cases where the A A C has given
partial relief to the assessee and both sides may be
aggrieved. Both sides may have filed appeals. Thereis no
under st andabl e ground to exclude the possibility of ‘such
cases being settled nerely because the |I.T.QO has, perhaps
for good reasons, filed an appeal . The purpose of
substituting the nmethod of investigative negotiation, just
settlenent and early exigibility by a high-powered

(1) 31 S.T.C. 434.

(2) 21 S.T.C. 154,52 |.L.R 780;

(3) 1973 31 S. T.C. 434.
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Commi ssion for a tier-up-tier of long-protracted litigation
where victory may be phyrrhic and futile, is ill-served by
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keeping out cases solely for the reason that departnenta
appeal s have been filed. To truncate the operation of the
salutary provisions of Chapter XI XA nore substantial reasons
must be present. OF course, if no alternative interpretation
is possible, it is not for the court to explore intendnment
of the legislation beyond the | anguage in which the Section
i s couched.

However, there is an alternative neaning whi ch
reconciles the rationale of settlenent with the enmbargo of
the Proviso. If we read into the words "prefer an appeal"

the sense of effectively prosecuting an appeal, then mere
institution followed by withdrawal wll cancel the effect
result in non-prosecution and obliteration of the appeal
which is the sane as not preferring an appeal. The neaning
of "prefer" as given in the Black's law Dictionary supports
This construction. Among available senantic options |aw
prefers that which furthers the statutory objective.

The possible obstacle in ‘adopting this interpretation
is that while the “assessee’s appeal gets revived when the
Conmi ssion rejects an application, the |I.T.O's appeal is
not resuscitated under s. 245M 7). Even this is nore
i magi nery than real and depends on over-enphasis on

verbalism After all, the clause we have to decode is "the
assessee shall " be deened to have wi thdrawn the appeal from
the appellate tribunal”’. The obvious object of this clause

isto restore the parties to status quo ante, and in
fairness, must apply to the Departnent as to the assessee.
This non-discrimnatory inmport can be resonably read into
the clause if we construe the expression the "assessee" in a
wi der way so as to include all parties affected by the
subject matter of the -assessnent. In that case, the clause
nmay nmean that no one who is aggrieved by the assessnent

shall "be deened to have withdrawn the -appeal from the
appell ate tribunal." An equitable and purposeori ented
construction of the clause nmeans that the assessee wll be
put back in the same position vis-a-vis his appeals and if,
to facilitate his noving the Commission, the 1|.T.0 has
wi thdrawn the departnental appeal s, t he Conmi ssion’ s
rejection of the application shell not prejudice the

Revenue. Actus curie neminem gravabit is the principle of
wi der inport and is a tool of construction too. This perhaps
may be making up for a lacuna by a restructuring of the
clause so at to work out justice to the Departnent. The
schene of s. 253(4) contenplates filing of nmenorandum  of

cross objections by the |.T.0 On receipt of notice of an
appeal by the assessee. So much so, it is
1155

al so possible, alternatively, to read into s. 245M7) the
right of the Departnent to file an appeal de novo on receipt
of notice of the revival of the assessee’'s appeal, within
the period specified in s. 253(4). This does not do- viol ence
to the language of Is. 245M7) and affords eequitable relief
to the Departnent by enabling it to bring its appeal back to
life notwithstanding the earlier wthdrawal, when the asses-
see’s appeal reincarnates under s. 245M 7).

We are mindful that a strictly grammatical construction
is departed fromin this process and a nmildly |legislative
flavour is inparted by this interpretation. The judicia
process does not stand helpless wth folded hands but
engineers its way to di scern neani ng when a new
construction, with a viewto rationalisation is needed. Lord
Denning, in his recent book "The Discipline of Law'(l) made
a sem nal observation on "lroning out the creases" by
gquoting a passage from Seaford Court Estates Ltd. wv.
Asher (2).
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"Whenever a statute cones up for consideration it
nust be renmenbered that it is not within human powers
to foresee the nmanifold sets of facts which nay ari se,
and, even if it were, it is not possible to provide for

themin terms free fromall anbiguity. The English
| anguage is not an i nstrument of mat hemat i ca
precision. Qur literature would be much the poorer if

it were. This is where the draftsmen of Acts of

Parliament have often been wunfairly criticised. A

judge, believing hinmself to be fettered by the supposed

rule that he nmust look to the |language and nothing
el se, laments that the draftsnen have not provided for
this or that, or have beer, guilty of sonme or other
anmbiguity. It would certainly save the judges trouble
if Acts of Parli anent were drafted wth divine
prescience and perfect clarity. 1In the absence of it,
when a defect appears a judge cannot sinmply fold his
hands and blame the draftsman. He nust set to work on
the constructive task of° finding the intention of
Parliament and he nust ~do this not only from the
| anguage of the statute, but also froma consideration
of the social conditions which give rise to it, and of
the m schief which it was passed to remedy, and then he
must supplement” the witten word so as to give 'force
and life' to the intention of the |egislature. That was
clearly laid down by the resolution of the judges in

Heydon's case, 'and it is the safest gui de today. Good

practical advice on the subject was given about the

same time

(1) p. 12

(2) (1949) 2 K. B. 481.
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by Plowden....Put into honely netaphor it 1is. this:

j udge shoul d ask hinmself the question: If the makers of

the Act had thenselves conme across this ruck in the

texture of it, how woul d they have straightened it out

? He must then do as they woul d have done. A judge nust

not alter the material of which it is woven, but he can

and shoul d iron out the creases

The upshot of the discussionis to hold that if the
Department files an appeal which it drops to -enable _an
application before the Comm ssion, then the Proviso to s.
245M 1) does not debar the notion for settlenment.

The prelinmnary objection raised by Shri A K. Sen need
not detain use because we are satisfied that the anplitude
of Art. 136 is wi de enough to bring within the jurisdiction
orders passed by the Settlenment Comm ssion.  Any judgment,
decree, determ nation, sentence or order in ‘any case or
matter passed or made by any court or tribunal, comes within
the correctional cognizance and review power of Art., 136.
The short guestion, then, is whether the Settlenent
Comm ssion cannot conme within the category of "Tribunals".
To clinch the issue, s. 245L declares all proceedi ngs before
the Settlement Commission to be judicial proceedings. W
have hardly any doubt that it is a tribunal. Its powers are
considerable; its determ nation affects the rights of
parties; its obligations are quasi-judicial; the orders it
makes at every stage have trenendous inpact on the rights
and liabilities of parties. WHERE a body is created by
statute and clothed with authority to determ ne rights and
duties of parties and to inpose pains and penalties on them
it satisfies the test laid down in Associated Cenent Co.
case(l). A Constitutional Bench of this Court in that case
has indicated the quintessential test in this regard and we
need only extract a portion of the head-note relevant to
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this aspect:

“I'n considering the question about the status of
any body or authority as a tribunal under the article,
the con sideration about the presence of all or sone of
the trappings of a court is really not decisive. The
presence of sone of the trappings may assist the
determ nation of the question as to whether the power
exercised by the authority which possessed the said
trappings, is the judicial power of the State or not.
The main and basic test, however, is whether the
adj udi cating power which a particular authority is
enmpowered to exercised has been
(1) Associated Cenent Co. Ltd. v. P. N Sharma & Anr. |

1965] 2 S. C R 366
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conferred on it by a statute and can be described as, a

part of the State's inherent power exercised in

discharging its judicial function."(1)

The expandi ng jurisprudence of admnistrative tribunals
to which ' sonme em nent judges, cradled in Dicean concepts in
the early days of English |aw, has cone to stay whether we
call it the new despotismor the pragmatic instrunentality
of dispensing justice untranmmelled by the conplexities and
nystiques which are part- of the processual heredity of
courts. The Franks /Committee rightly said :(2)

"Reflection on the general social and economc
changes of recent decades convinces us that tribunals
as a system for adjudication have come to stay."

"The advantage  which tribunals had over courts" states
Seervai in his classic  work on the Constitution of India
"lay in cheapness, accessibility, freedomfromtechnicality
expedition and expert know ledge of their particular
subject."(’) A casual perusal of Chapter Xl XA convinces the
di scerning eye that the Settl enent Conmi ssion exercises many
powers which affect, for good or otherw se, the rights of
the parties before it and vests in it powers to grant
imunity from prosecution and penalty, to investigate into
nmany natters and to enjoy conclusiveness regarding its
orders or settlenment. In short, Settlement Conm ssions are
Tribunals. The prelimnary point fails and we proceed to
consider the triple substantial questions set out earlier

The two gut issues that nust now engage us take us to
the turn of events surrounding the withdrawal of appeals by
both sides. To conplete the story-and this fact has a
bearing on one of the legal questions-it nust be stated that
when the Settlenment Conmission first acted under the Second
Proviso to s. 245D(1), the Department, even like the
assessees, applied to the I.T.AT. for revival of its
appeal s although s. 245M 7) does not make any such provision
for revival of the |I.T.O s appeals.

In ordinary circunstances the 2nd Proviso to s.. 245D(1)
is easy of construction and the exercise is also sinple. The
assessee applies to the Comm ssion, thereupon the Commi ssion
shal | call for a report from the Conm ssioner. The
Conmi ssi oner may object to the appli-

(1) Ibid. p. 366

(2) Franks Commttee on Administrative Tribunals and
Enquiries p. 8

(3) Franks Comittee Report, p. 9, quoted by Seervai in his
Constitutional Law of India p. 1226.
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cation being proceeded with on the grounds specified in the
second Proviso to sub-s. (1) of s. 245D. If he so objects
the application "shall not be proceeded with". This is
express, explicit and mandatory. \Were an application is
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allowed to be proceeded with under subs. (1), the Settlenent
Conmission may call for the relevant records from the

Conmi ssi oner and hold further enquiry. Thus, the Conm ssions
power to proceed with the application can be paral ysed by
the Comm ssi oner objecting to the application bei ng
proceeded with. In our case the Commission called for a
report from the Conmi ssioner and the Comm ssioner objected
to the application being proceeded wth whereupon the
Comm ssion declined to proceed wth the application But on
the assessee’s notion for review of that order which was
passed wi thout hearing him fresh consideration after
hearing both sides followed and the Conm ssion decided to
proceed with the application holding that the Conm ssioner
was estopped from objecting. The crucial question is whether
the Conmm ssioner’s statutory power to object to the
Settl ement proceedings on-the ground of the presence of
grave deviances nentioned in Proviso 2 to s. 245D(1) can be
nullified by the doctrine of estoppel and if it can be
whet her there are grounds to hold that a plea of estoppel is
sustai nablein the circunstances

We nust realise that the Conmi ssioner has a duty to the
public Revenue and, nore inportantly, a duty to object to
any assessee who is prima facie guilty of grave crimna
conduct in the shape of conceal nent of income or
prepetration of fraud getting away wth it by invoking
Chapter XIXA. The Wanchoo Committee was nindful of the
benefits of a policy of collection of tax wthout pro
tracted litigation through the machinery of the Settlenent
Conmi ssion but the potential for escape by the big whal es of
economic crime by resort to the Settlement  Comm ssion
engaged the Conmittee conscience. So it expressed the view
that it was "of paranmount inportance that only persons who
are known for their integrity and high sense of justice and
fairness are selected for appointnent on the Tribuna
(Settlenent Conmission). This was a pious wsh and the
Comm ttee went further to guard against fraud and to uphold
the paranount principles, nore inportant than physical gains
and | osses, of econonmic offenders being punished by arm ng
the Conmissioner with the right to object to the very
entertainnent of the application. "W consider that this
will be a salutary safeguard, because otherw se the Tri bunal
(Settl enent Commi ssion) mght become an escape route for tax
evaders who have been caught and who are likely to be
heavily penalised or prosecuted."” The gravity of this public
policy cannot he undermined by interpretative -softness of
Second Proviso to
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S.245D(1) To whittle down the inperative nature of this veto
power is to undo the expectations of the Wanchoo Committee
and amounts to stultify the rule of law an integral part of
which is that the law shall not let the greater felon | oose.
Can the rule of estoppel override a statutory mandate of a
prohi bitory character calculated to inhibit/escape fromthe
coils of the law crine?

Mor eover, we to have to exam ne, assumng the
application of the rule of estoppel, where the basics of
that rule of a clear representation having been nmade by Ato
B and the latter on the face of representation action to his
detriment can be spun out of the circunstances before us.

Now we cone to the neat of the matter-the plea of
estoppel or its variants. The C.1.T.’s objection to the
jurisdiction of the Conmission to proceed wth the matter
has been shot down by the artillery of estoppel. The order
under appeal proceeds to hold that a conspectus of the
ci rcunmst ances of the case conpels the conclusion that an
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under st andi ng had been reached between the assessee and the
C.1.T., evidenced by nmutual w thdrawal of their respective
appeal s before the I.T.A T., that the Comi ssion would be
permitted to explore a settlenent; and so, the statutory
veto available to the C.1.T. to interdict the enquiry by the
Conmi ssion could not be exercised because he was estopped
fromso doing, resiling fromhis earlier stand. The argunent
has an attractive veneer or cosmetic charmbut lawis nore
than skin-deep and courts peep beneath to see the principle
of equity and justice thereby pronoted.

VWhat, in essence, is estoppel? Estoppel 1is a rule of
equity which forbids truth being pleaded or representation
on which faith another ‘has acted to his deterinment, being
retracted. Even extending the rule into the newfangled
enpire of promi ssory estoppel, it cannot go beyond the
l[imts of the Law Revision Conmittee in England which Lord
Denning al |l owed to blossomin the H gh Trees case. (1)

"We therefore recommend that a pronise which the
prom/'sor ‘knows, or reasonably should know, wll be
reli'ed upon by the promni see, shall be enforceable if
the promisee has altered his position to his detrinment
in reliance on the promse."

The soul of estoppel is equity, not facility for
i nequity. Nor is  estoppel against statute permssible
because public policy aninating a statutory provision nmay
then beconme the casualty. Halsbury has 11 noted this
sensi bl e nicety.

(1) [1947] 1 KB 130-also see "Discipline of  Law' by Lord
Denni ng, p. 202.
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"Where a statute, enacted for the benefit of a
section of the public, inposes a duty of a positive
kind, the person charged wth the performance of the
duty cannot by estoppel be prevented from exercising
his statutory powers.’’ (1)

"A petitioner in a divorce suit cannot abtain
relief sinply because the respondent is estopped from
denying the charges, as the court has a statutory duty
toinquire into the truth of a petition."(2)

The [ um nous footnote cites rulings and states that

"This rul e probably also applies where the statute
bestows a discretion rather than inposing a duty."(3)
To sum up, where public duties cast by statute are

i nvol ved, private parties cannot prevent performance by
i nvoki ng estoppel. W do not discuss further since the facts
here excl ude estoppel

In the present statutory situation s. 245D by the 2nd
Proviso, casts a public duty on the Comm ssion of |ncone Tax
to consider, inthe light of the case nade out in the
assessee’ s application, whether "conceal nent of particulars
of incone on the part of the applicant or perpetration of
fraud by himfor evading any tax or other sum chargeabl e or
i mposabl e under the Indian Incone-tax Act, 1922 (11 of
1922), or under this Act, has been established or is likely
to be established by any Inconme-tax authority, in relation
to the case", and exercise his veto power to prevent escape
of macro-crimnals prima facie guilty of grave econonmc
crines. He cannot bargain over this interdict in advance or
barter away a legal mandate in anticipation. He may permt
or even assist the filing of a conciliation nmotion by the
assessee but when the Commi ssion intimates himunder s. 245D
(1) he shall, wth statutory seriousness, exercise his
di scretion. He cannot enter into a ’'deal’ over this power
wi t hout betraying the statutory trust. W cannot therefore
accept the plea that the Comm ssioner of Incone Tax, by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 26

conduct and ’'understandings’ has ’'irredeenmably nortgaged
his statutory duty to object, if the case deserves such
obj ection. Estoppel then is both odious and omnous and
di scretion the door to corruption

Even otherwi se, there nust be an active representation
proceeding from the functionary sought to be nuzzled by
est oppel and the
(1) Maritime Elec. Co Ltd v. General Diaries Ltd. [1937] AC

610 and Hal sburys Laws of Engl and para 1515.

(2) Hudson v. Hudson [1948] p. 292 and Hal shurys Law of

Engl and para 1515.

(3) Halsbury, 4th Edn. p. 1019.
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pl eadi ng party nust have acted to his detrinment on the faith
of the said representation or futuristic promise. Here, the
C.1.T. nade no representation to the assessee. He nerely
yielded to the latter’s persuasion. Nor did the assessee act
on any representation of the CI.T. The withdrawal of his
appeal ‘was not because of or “induced by the CI.T. The
Conmi ssi oner never asked him to withdraw his appeals but
when asked by the assessee to wthdraw the departnenta
appeal s did so on condition that the other also withdrew his
appeals. Ganting that the CI.T. did facilitate the notion
before the Commi ssion, it did not nmean that the assessee did
anyhing to his detrinent. Mreover, there was and coul d not
be any representation or even negotiation, (except illicit)
regarding the exercise of the statutory function under the
2nd Proviso in advance of the filing of the application for
settl enent.

Even on grounds of public policy, it-wll be |Iending
| egal colour to hushing up prosecutions of  high-placed
of fenders by an unjust extension of the rule of estoppel
Bar gai ni ng between tax authorities ~and big assessees over
crimnal prosecutions and the like is ~beset with ' corrupt
potential that a court of conscience cannot succunb/ to such
a rul e of estoppel

Apart fromthe jural untenability of the contention |et
us see if the factual matrix supports the claim A close
| ook at the foundational facts will reveal the fallacy of
the plea of estoppel

I's mere ’'understanding’ or anbi guous conduct the stuff
of which the fabric of estoppel is nade? We find the case of
the respondent a rope of sand, a route to fraud, a permt
for non-performance of public duties. The assessee takes the
initiative and beseeches the In- conme Tax Departnment to help
him nove the Settlenment Commission by wthdrawing its
appeal s. The story, when unfurled, shows how the assessee
acted on his own independently of the Departnment, never had
any bl anket assurance fromthe latter about non-objection to
the later stages of the application whatever be the guilt of
the assessee vis-a-vis the 2nd proviso to s. -245D(1),
defeating the statutory efficacy of the provision

It all begi ns chronol ogical ly with the assessee
respondent representing to I.T.AT. On 23-8-1976, the
fol | owi ng:

Re: 1.T. appeals in the nane of Sri B. N

Bhattacharjee for the Asst. years 1962-63, 63-64, 64-

65, 65-66, 66-67, 67-68, 68-69, 69-70, 70-71, 71-72,

72-73 and 73-74.
18-409SCl /79
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Sub: Prayer u/s 245M of the |1.T. Act, 1961 for

wi t hdrawal of appeal s.

Wth regard to the above | beg to subnmit that all the
above appeals | have filed on 12-9-75 but now | like to have
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ny cases settled by the settlenent Commi ssion and as such
may kindly be allowed to with draw all the above twelve
appeals u/s 245Mof the |I.T. Act, 1961. The natter is very
much urgent and the settlenent petition is to be filed
within a day or two before the Settlenment Conm ssion, New
Del hi .

Pray that an early order of the appellate Tribuna

permtting the wthdrawal of all the above appeals nay
kindly be issued to me and for this act of kindless | shal
ever pray.

Dt. 23-8-76.

sd. S. N Manda
At this time the Department had done nothing to induce
himto wthdraw his appeals or nove the Conmi ssion to that
effect. It was a wunilateral act of his and if the | . T.AT.
allowed himto w thdraw, that was not because of the C.1.T s
conduct but the conpul sion of-s. 245M3). If at all, the
assessee was chasing the Departnment and falling at its feet
seeking nmercy - and praying for withdrawal of its appeals as
i s evident from Annexure which runs thus:
Dear Sir.
| have instructed nmy counsel to wthdraw all ny
Tri bunal appeals to enable nme to file petition before

the Settlement ©~ Commission stop | seek your mercy and
synpathy by with drawi ng APPEAL FILE by the Depart nent
so that | can file nmy Settlenent Petition here for

settlenent stop | assure you ny full co-operation and

want settlenent ' bonafide and 1 am acting in good faith

stop | pray for your kind consideration and cooperation
stop

25-5-76. Est eem Regar ds

B. Bhattacharjee
Canp: New Del h
How can this craven attitude be converted into a conduct
i nduced by the Departnment detrimental to the assessee’s
interest? Even the latter |letter to Shri Kuruvilla, Menber
Central Board of Direct Taxes is plaintive and supplicative
and not indicative of any representation by the Departnent
to the assessee leading to the latter’s action to his
1163
Om prejudice. In fact, Annexure F dated Septenber 10, 1976
wi nds up:

"1. | shall be grateful, if you would kindly ask
your departnent to withdraw all the pending appeals
filed by the Departnment with |I.T. A T.

Lastly if the Departnent find any technica
difficulties | amprepared to swear my affidavit to
protect the interests of the department. | assure you
ny full cooperation with the departnent in arriving at
a reasonabl e settlenment of the cases. | amwiting this
ina good faith. | amenclosing herewith the photostat
copies of the correspondences for your kind and benign
consi deration."

We have earlier recounted the further devel opments and
all that has happened is a comunication fromthe CI.T. to
the assessee dated Decenber 16, 1976 which is cryptic in
terms:

"I am to informyou that the departnental appeals
pendi ng before the Income-tax Appellate Tribunal
Cal cutta against you will be w thdrawn provided all the
appeal s filed by you for the assessnent year 1962-63 to
1973-74 are withdrawn by you."

It is incredible that the tone, sequence and the context and
pouring subjective wne into the vessel of words used, the
Conmi ssion should interpret this comrunication to reflect an
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under st andi ng of words a representation by the departnent to
the assessee to do a thing to his prejudice whereupon he
acted that way laying the basis for a plea of estoppel. Far
fromthe Revenue making any positive representation to the
assessee it was a case of concession shown to himto his
chance before the Conmission. This is clear from the
assessee’s petition to the Tribunal dated 17-12-76 wherein
he st ates-

"“... nowthe learned C.1.T., Central, Calcutta has
very kindly agreed to wthdraw their Departnental
appeal s for the assessnent years 1962-63 to 1971-72 on
condition that vyour petitioner would al so wi thdraw al
the appeals for 1962-63 to 73-74 assessnents.”

It is true that the C.I.T. withdrew the appeals of the
Department, but it is not true that he nmade any
representations to the assessee to act in a particular
manner with a prom se of doing sonething to his advantage
leading to the assessee in turn-acting to his own prejudice
by withdrawing his appeals. H's withdrawal of the appeals
was in-
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dependently decided wupon by himso that he could nove the
Corn m ssion. Thereafter he noved the Departnment to wthdraw
its appeals so as to entitle himto make an application to
the Commi ssion. The order of the I|.T.A T. dated 24-12-76
nakes it <clear that it granted permssion to wthdraw
appeal s because:

"The | earned departrmental” representative Shr
Narayanan al so had no objection to permission being
granted for w thdrawal of the appeal."

We need not overload this judgnment with nore extracts
fromletters and petitions because it is abundantly clear
that the basics of equitable estoppel are blissfully absent
and the canons that govern the application of the principle
contradict its extension to a situation |ike the present.
We, therefore, overrule the plea of ‘estoppel which has found
favour with the Conmission and (hold that the objection
rai sed by the CI1I.T. is a potent interdict on the
jurisdiction of the comi ssion

It is not inappropriate to state that the policy of the
law as disclosed in Chapter XIXAis not to provide a rescue
shelter for big tax-dodgers who indulge in crimna
activities by approaching the Settlenent Conmm ssion. The
Settlement Commission wll certainly take due note of the
gravity of economc offences on the wealth of ~ the nation
whi ch the Wanchoo Committee had enphasi sed and will exercise
its 15 power of immunisation against crimninal prosecutions
by using its power only sparingly and in deserving cases;
ot herwi se such orders may be cone vulnerable if properly
chal | enged.

Thus, a holistic perspective in the correct statutory
setting makes the conclusion irresistible that the appea
must be allowed, that the Settlenment Comm ssion should be
inhibited from proceeding with the application of the
assessee and the appeals by the assessee before the |.T. A T.
nmust be revived and di sposed of expeditiously. The
departnental appeals, having been adnitted by the CI.T.
hinmsel f to be very weak and frivol ous, should not be revived

as it wll be only a waste of public tinme and public noney.
The appeals are allowed, but in the circunmstances of the
case, the parties will bear their costs.

N. V. K. Appeal s al | owed.
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