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HEADNOTE:

The workers of the respondent started a go-slow in its sugar
factory. Therefore, the respondent issued a general notice
to those worknen and individually to each workman notifying

that wunless he recorded his willingness to discharge his
duties faithfully and diligently so as to give a certain
m ni mum output, he will be no | onger enployed; and that he
nust record his willingness in the office by a certain tine,

failing which he shall stand di scharged fromthe service of
the respondent wi t hout any further notice. Because the
appel l ants, who were 119 of such worknen. failed to' record
their wi | lingness, the respondent i ssued a notice
di scharging their services. The respondent held no enquiry
as required by the Standing Orders before dispensing wth
the, services of the appellants. A general strike followed
resulting in a joint application by both the parties to the
CGovernment and the Government referred the question to the
Tri bunal , whet her the discharge of the wor kimen was
justified. The Tribunal came to the conclusion that there
was go-slow during the period, and consequently held that
the di scharge of the worknmen was fully justified. |n appea
by Special Leave the appellant contended that (i) all that
the Tribunal was concerned with was to decide whether the
di scharge of the worknmen for not giving an undertaking was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

justified or not, and that it was no part of the duty of the
Tribunal to decide whether there was go-slow which would
justify the order of discharge; (ii) Since the respondent
held no enquiry as required by the Standing Orders, it could
not justify the discharge before the Tribunal and (iii) the
finding of the Tribunal that go-slow had been proved was
perverse and the Tribunal had ignored rel evant evidence in
conm ng to the concl usion.
HELD: The contentions must be rejected.
(i) Taking into account the wide terns of reference, the
manner in which it was understood before the Tribunal, and
the fact that it nmust b.e read alongwith the two notices,
particularly because it was made soon thereafter at the
joint application of the parties, the Tribunal was entitled
to go into the real dispute between the parties, nanely
whet her the discharge was justified on the ground that there
was msconduct in the formof go-slow by the worknen
concerned. [596D]
(ii) No /distinction can be made between cases when the
donestic “enquiry is invalid-and those where no enquiry has
in fact been held.
This Court has consistently held that if the donmestic
enquiry is irregular, invalid or inproper, the Tribunal may
gi ve an opportunity
589
to the enployer to prove his case and in doing so the
Tribunal tries the nerits itself. [598A-C
Case law referred to

(iii) As the case involved the discharge of 119 wor kmen,
this Court went into the evidence, and the evidence showed
that the decision of the Tribunal was not - wong that there
Was go-slow and that the discharge was fully justified.
[ 598E]

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Ciwvil Appeal No. 108 of 1964.

Appeal by special |leave fromthe Award dated May 11
1962, of the Industrial Tribunal, Bihar, Patha in Reference
No. 4 of 1961.

Ranen Roy, Jai Krishan, G S. Chatterjee, E Udayarathnam
for AAK Nag, for the appellants.

Niren De, Addl. Solicitor-GCeneral and Naunit Lal, for
the respondent.
The Judgnent of the Court was delivered by
Wanchoo, J. This is an appeal by special |eave against the
award of the Industrial Tribunal, Bihar. It relates to the
di scharge of 119 worknen of the respondent who were enpl oyed
as cane carrier mazdoors or as cane carrier supervisors or
jamadars. All these were seasonal workmen. It is ‘necessary
to set out in sone detail the circunstances |eading to the
di schar ge. The respondent is a sugar factory and the
crushi ng season starts usually in the first half of Novenber
each year. We are concerned in the present appeal wth
Novermber and Decenber 1960. It appears that fromthe season
1956-57, the respondent introduced an incentive bonus schene
in the factory. The scheme continued thereafter from season
to season with certain changes. It also appears that in the
begi nni ng of each season, the respondent used to put forward
the incentive bonus schene and consult the worknmen. The same
thing was done when the season 1960-61 was about to start in
Novermber 1960. But the schenme for this season proposed by
t he respondent contained certain changes which were
apparently not acceptable to the worknen. One of the
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features in the schene was that the crushing of sugar cane
per day should be 32,000 naunds. The general secretary of
the union of the workmen suggested certain alterations for
the consideration of the respondent on Novenber 7, 1960, and
one of the main alterations suggested was that the norm for
per day’s crushing should be 125,000 naunds of cane and
thereafter incentive bonus should be given at a certain
rate. No agreenment seens to have reached on the incentive
bonus schenme, and the conplaint of the respondent was that
the secretary incited the workmen to go slow in consequence
of the change in the scheme. Consequently mld go-slow in
cane the carrier departnment which is the basic departnment in
a sugar mll began fromthe very start of the season on
Novenber 10, 1960. The

L/ P(N) 4sCl

590

respondent’s case further was that on Novenber 27, 1960, the
wor kmen in the <cane carrier departnent started in

conbination wth _one another to go-slow deliberately and
wilfully ~and in a planned nanner  and thus reduced the
average daily crushing to 26,000 naunds cane which was nuch
| ess than the average crushing in previous seasons. Thi s
conduct of the workmen was said to be highly prejudicial to
the respondent and besides being technically unsafe, had
brought into existence an acute shortage in the fue
position which m ght have resulted in the conplete stoppage
of the mll and a major breakdown of the nachi nery. Wen the
position became serious the respondent issued a genera
noti ce on Decenber 15, 1960 inviting the attention of the
wor kmen concerned to this stateof affairs which had been
continuing of any rate since Novenber 27, 1960.  This notice
was in the followi ng terns:--
"At the instigation of Shri J. Krishna, the
General Secretary of -your Union, you since the
very beginning of this season, have been
failing in your dutyto ensure adequate and
regul ar | oadi ng of the cane carrier, and wth
effect fromthe 27th Novenber, 1960, you, in
conbi nati on with each other, have deliberately
and wlfully resorted to a clear 'go-slow
tactics, a fact openly admitted by the above-
naned GCeneral Secretary of —your Union in
presence of the Labour Superintendent and
Labour O ficer Mizzffarpur, in course of
di scussions held on the subject inthe office
of the Assistant Labour Conmissioner on the
6th Decenber, 1960. You have deliberately
reduced the average daily crushing to nore or
less 26,000 nmaunds out of which  nore /than
2,000 naunds is due to the newy introduced
device of direct feeding of the cane  carrier

by cane carts weighed during nights

and not

attributable to any effort on your part.  Thus
the act ual crushing given by you i s
practically sonet hing between 23,000 and
24,000 maunds only whi ch is hi ghly
uneconomical and technically unsafe for this
factory wth the installed crushing capacity
of nmore than 1,200 tons a day.

"About 14,000 bal es of extra bagasse kept in
stock as reserve have already been consuned in
the past 12 days or so and now the factory is
faced with a situation when at any nonent its
boilers may go out of steam for want of
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bagasse-fuel leading to an abrupt stoppage
of the mlls and finally resulting into a
nmaj or breakdown of machineri es.

"It is therefore hereby notified that
unl ess you voluntarily record your wllingness
i ndi vidual |y to di scharge your duties
faithfully and diligently by feeding the cane
carrier so as to give a mninum average daily
crush of 32,000 naunds, excluding stoppages
ot her than those

591

due to overloading or under |oading of the
cane carrier, you will be considered to be no
| onger enployed by the conmpany. You nust
record your willingness in the office of the

Factory Manager. on or before 4 P. M of
Saturday the 17th Decenber, 1960, failing
which you shall stand discharged from the
service of the conpany without any further
notice wth effect from18-12-1960 and your
place will “be filled by recruiting other
| abour to man the cane carrier station.”

Thi s notice was put on the notice-board along with

translations in H'ndi and Udu and it was also sent

individually to the workmen in cane carrier departnent. A
copy was also sent to the Secretary of the union with the
wor kmen concerned to subnmit their wllingness as desired by

the respondent in the notice in question either individually
or even collectively through the union. The secretary of the
union replied to this notice onthe same day and said that
it was "full of maliciously false and m schi evous
statenents”. The secretary al so denied that the worknmen had
adopted go-slow tactics or that he had advi sed the worknen
to adopt such tactics. Finally the secretary said that it
was sinply fantastic to ask a worker to give an undertaking
to crush at least 32,000 maunds per day and if the
service of any workman was terninated on his not giving the
undertaking, the responsibility would be that of the
respondent itself. The respondent’s case was that three
wor kmen gave undertakings as requiredin the notice while
the rest did not. Thereafter the situation in the factory
deteriorated and the workmen grew nore and nore unruly - and
even started entering the factory wthout taking their
attendance token. In consequence of this attitude of the
wor kmen, the respondent issued a notice at 5 p.m on
Decenber 17, 1960 which was in the follow ng terns:
"The following workers of the cane «carrier
station who failed to record their wllingness
in factory manager’s office by 4 p.m this day
the 17th Decenber, 1960, to work faithfully
and diligently in accordance wi-t h t he
managenent’s notice dated 15-12-1960, '@ stand
di scharged from the conpany’'s service and
their names have been struck off the rolls
with effect from 18th Decenmber 1960. From now
on, the workers concerned have forfeited their
right to go to and occupy their forner place
of work and any action contrary to this on

their part will make them liable to
prosecution for crimnal trespass.
"Their final account will be ready for paynent

by 4 p.m on the 19th Decenber 1960, when, or
whereafter, they may present thenselves at the
conpany’'s Ofice for receiving payment of
their wages and other dues, if any, during
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wor ki ng hours", and then nentions the nanes of

119 worknen of the cane carriers departnent.
592
Thus the services of the workmen concerned stood discharged
from Decenber 18, 1960 under this notice. This was foll owed
by a general strike in pursuance of the notice served on the
respondent by the union on Decenber 17, 1960. The strike
continued upto Decenber 22, 1960 when as a result of an
agreenment it was decided that the case of the discharged
wor kmen and the question of wages for the strike period be
referred to adjudication. Consequently a joint application
by both parties was nade to Government on Decenber 21
1960. The Government then nade a reference of the follow ng
two questions to the tribunal on January 25, 1961:--

1. Whether the discharge of workmen nentioned

in the Appendix was justified. | not ,

whet her they should be re-instated and/or they

are entitled to any other relief?

2. Wet her the worknmen be paid wages for
the period 16-00 hrs. on Decenber 18, 1960 to
8- 00 hours on Decenber 22, 19607?
It may be mentioned that the respondent had held no enquiry
as required by the standing Orders before dispensing wth
the services of the worknen concerned. Therefore, when the
matter went before/the tribunal, the question that was tried
was whet her there was go-sl ow bet ween Novenber 27, 1960 and
Decenmber. 15, 1960. The respondent |ed evidence, which was
mai nl y documentary and based on the past performance of the
factory to show that there was in fact go-slow by the
wor kmen concerned during this period. The appellants on the
other hand also relying on the record of the respondent
tried to prove that the cane carrier departnent ‘had been
giving normal work in accordance w th what had happened in
the past in connection with cane crushing. That is how the
tribunal considered the question on the basis of the
rel evant statistics supplied by both parties and also ora
evi dence whether there was go-slow during this period or
not . After considering all the evidence it cane to the
conclusion that there was go slow during this period.
Consequently it held that the discharge of the worknmen was
fully justified. 1t therefore answered the first  question
referred to it in favour of the respondent: The second
guestion with respect to wages for the strike period was not
pressed 9n behalf of the appellants and was therefore
deci ded agai nst them Thereafter the appellants canme to this
Court and obtai ned special |eave; and that is how the natter
has come up before us.
We are concerned in the present appeal only wth the

first question which was referred to the tribunal. Lear ned
counsel for the appellants has raised three main contentions
before wus in support of the appeal. |In the first place it

is contended that the tribunal misdirected itself as to the
Scope of the reference and that all that the tribunal was
concerned wth was to deci de whether the discharge of the
wor kmen for not giving an undertaking was justified

593

or not, and that it was no part of the duty of the tribuna
to decide whether there was go-slow between the relevant
dates which would justify the order of discharge. Secondly,
it is urged that the respondent had given no charge-sheets
to the worknen concerned and had held no enquiry as required
by the Standing Orders. Therefore, it was not’ open to the
respondent to justify the discharge before the tribunal, and
the tribunal had no jurisdiction to go into the nerits of
the question relating to go-slow Lastly it is wurged that
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the finding of the tribunal that go-slow had been proved was
perverse and the tribunal had ignored rel evant evidence in
coning to that conclusion. W shall deal wth t hese
contentions seriatim

Re. (1)..

We have already set out the relevant termof reference

and it will be seen that 'it is wide and general in terms
and asks the tribunal to decide whether the discharge of the
wor kmen concerned was justified or not. |t does not nention
the grounds on which the discharge was based and it is for
the tribunal to investigate the grounds and deci de whether
those grounds justify discharge or not. So if the tribuna
finds that the discharge was due to the use of go-slow
tactics by the worknen concerned it will be entitled to
i nvestigate the question whether the use of go-slow tactics
by the workmen had been proved or not.
But the argunent on behalf of the appellants is that the
noti ce of Decenber 17 gives the reason for the discharge and
the tribunal ~confined only to that notice and has to
consi der - whether the reason given in that notice for
di scharge is justified. W have already set out-that, notice
and it certainly says that the worknen nentioned at the foot
of the notice had failed torecord their willingness to work
faithfully and diligently in accor dance with the
respondent’s notice of Decenber 15, 1960, and therefore they
stood discharged fromthe respondent’s services and their
nanmes had been struck off the rolls from Decenmber 18, 1960.
So it is argued that the reason for ~the discharge of the
wor kmen concerned was not go-slow but their failure to
record their willingness to work-faithfully and diligently..
The tribunal had therefore to see whether this reason for
the discharge of the worknen was justifiable, and that it
had no jurisdiction to go beyond this and to investigate the
guestion of go-slow

W are of opinion that there is no force in this
argument. Apart fromthe question that both parties before
the tribunal went into the question of go-slow and
vol um nous evi dence was | ed fromboth sides either to / prove
that there was go-slow or to disprove the sane, it appears
to wus that it would be taking much too technical a view to
hold that the discharge was due nmerely to the failure of the
workmen to give the undertaking and that the go-slow  had
nothing to do with the discharge. W are of opinion that
the two notices of Decenber 15 and Decenber 17 have to - be
read together and it may be pointed out that the notice of
Decenber 17th does refer to the earlier notice of ~Decenber
15th. If we read the two
594
notices together, there can be in our opinion be no doubt
that though the discharge is worded as if it was due to the
failure to record their willingness to work faithfully and
diligently, it was really due to the worknen concerned using
go-slow tactics. Notice of Decenmber 15, is in two parts. The
first part sets out the facts and states what the worknen
had been doing fromthe very begi nning of the season -and
particularly from Novenber 27, 1960. It states that on the
instigation of the secretary of the union, the worknen had
been failing in their duty to ensure adequate and regular
| oading of the cane carrier fromthe very beginning of the
season. It further charges that with effect from Novenber 27
they had in conbination with one another deliberately and
wilfully resorted to a clear go-slow, a fact said to have
been openly adnmitted by the secretary in the presence of the
Labour Superintendent and Labour O ficer, Mzaffarpur, in
course of discussions held in the office of the Assistant
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Labour Conmi ssioner on Decenber 6, 1960. The notice then
says that the average daily crushing is 26,000 maunds out of
whi ch nore than 2,000 was due to the newy introduced device
of direct feeding of the cane carrier by cane carts weighed
during nights and not attributable to any effort on the
wor kmen’ s parts; thus the actual crushing had been
practically reduced to sonething between 23,000 to 24,000

maunds per day, which was highly uneconomi cal and
technically wunsafe for the factory which had an installed
crushing capacity of nmore than 1,200 tons a day i.e. over

32,000 nmaunds a day. The notice al so says that about 14,000
bal es of extra bagasse kept in stock as reserve and already
been consuned in the last twelve days and the factory was
faced with a situation when at any nonent its boilers m ght
go out of steamfor want of bagasse-fuel leading to an
abrupt stoppage of the nmill and finally resulting in a mgjor
br eak- down of machinery.

These  facts which were given in the first part of the
noti ce dated Decenber 15, 1960 really show the charge which
the respondent was neki ng agai nst the workmen concer ned.
Havi ng nmade this charge of go-slowin the manner indicated
in the first part of the notice (and it may be nmentioned
that this notice was not only put on the notice-board but
was given to each workmen individually), the respondent then
indicated in the 'second part what action it intended to

t ake. In this part the respondent told the wor kmen
concerned that wunless they voluntarily recorded their
wi | i ngness individually to di scharge their duties

faithfully and diligently by feeding the cane carrier so as
to give a mninumaverage daily crush of 32,000 naunds,
excl udi ng stoppages other than those due to over-loading or
under -1 oadi ng of the cane carrier, they woul d be considered
to be no | onger enployed by the respondent. They were. given
time up to 4 p.m on Decenber 17, 1960 to record their
willingness failing which they woul d stand discharged from
the respondent’s service without any further notice wth
effect from Decenber 18, 1960. | The second part of the
notice thus indicated to the worknmen concerned how much they
had to crush every

595

day to avoid the charge of go-slow. |t further indicated
that the respondent was prepared to | et bygones be bygones
i f the workmen concerned were prepared to give an
undertaking in the nmanner desired. Assuming that this
course adopted by the respondent was wunjust and  even
i mproper, reading of the two parts of the notice of Decenber
15, 1960 shows that in the opinion of the respondent was the
normmal cane crushi ng per day and what was the charge of  the
respondent agai nst the worknen concerned in the matter of
go-slow and what the respondent was prepared to accept if
the worknen were agreeable to the claimof the respondent.
It is <clear therefore fromthe notice which was given on
December 15, 1960 that the respondent thought that ' 32,000
maunds should be the normal crush every day excluding
stoppages other than those due to over-loading or under-
| oading of the cane carrier. It also charged the worknen
with producing nuch less than this for the period from
Novermber 27, 1960 to Decenber 15, 1960, though it was
prepared to 1st bygones be bygones, provided the workmen in
future wundertook to give normal production. It is in the
background of this charge contained in the notice of
Decenber 15, 1960 that we have to read the notice of
December 17, 1960. That notice says that the worknen had
failed to record their willingness to work faithfully and
diligently in accordance with the notice of Decenber 15,
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1960 and therefore they stood di scharged, neaning thereby
that the respondent was charging the worknen with go sl ow as
indicated in the notice of Decenmber 15, 1960 and that as
they were not prepared to give normal production even in
future they were being discharged. Therefore, though in
formthe notice of Decenmber 17, 1960 reads as if the workmen
were being discharged for not giving the undertaking as
desired, the real basis of the notice of discharge of
December 17, 1960 is the use of goslow which had already
been indicated in the notice of December 15 given to each
wor kman i ndi vidual |y al so
The reference was made on the joint application of both
parties. If all that the worknen desired in their joint
application for reference was that it should only be
consi dered whet her the discharge of the workmen for refusing
to give an undertaking was justified, there was nothing to
prevent the workmen to insist that in the joint application
this matter should be specifically nentioned. In the joint
application the first matter which was specified was in
t hese terns:

“Whet her the di scharge of worknen nentioned in

the appendix was justified? If not, whether

they should be reinstated and/or

they are

entitledto any other relief?"
Now if all that was  desired was that the tribunal shoul d
go into the question whether the di scharge of the worknen on
the ground that they had failed to give the undert aki ng
shoul d be investigated, it woul d have been easy to put this
term only in the reference inthe joint application thus;
"Whet her the discharges of the worknmen mentioned in the
appendi x on the
596
ground of their failure to give an undertaking was
justified?" The very fact that the matter specified as in
di spute was put in the wide words already quoted above shows
that the parties did not wish to confine their dispute only
to the question whether the discharge on the ground of
failure to give an undertaking was justified. Furt her we
have already indicated that both parties understood the
di spute to be whether go-slow was justified or not and that
i s why vol um nous evi dence was | ed before the tribunal. ~The
wide terns in which the reference was made along wth the
notice of Decenber 17th read with the notice of ~Decenber
15th | eave no doubt in our mind that the reference included
investigation of any cause which nmght have led to the
di scharge of the worknen. There is no doubt .in ~this case
that even though notice of discharge was pharsed as if. the
di scharge was bei ng made on account of the failure to / give
an undertaking the real reason for the discharge was that
the worknmen had been guilty of go-slow between Novenber 27
and Decenber 15 and were not prepared in spite of the
respondent’s giving thema chance to inprove to show better

results. Therefore taking into account the wide terns  of
reference, the manner in which it was understood before the
tribunal, and the fact that it nust be read along with the

two notices of Decenmber 15 and 17, 1960, particularly
because it was nmade soon thereafter at the joint application
of the parties, we have no doubt that the tribunal was
entitled to go into the real dispute between the parties,
nanely whether the discharge was justified on the ground
that there was misconduct in the formof go-slow by the
wor knen concerned between Novenber 27, 1950 worknen
therefore on this head rmust be rejected.

Re. 11).
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Then we cone to the question whether it was open to the
tribunal when there was no enquiry whatsoever by the
respondent to hold an enquiry itself into the question of
go-slow. It was urged on behalf of the appellants that not
only there was no enquiry in the present case but there was
no charge either. W do not agree that there was no charge
by the respondent agai nst the worknen concerned. The first
part of the notice of Decenber 15, 1960 which was served on
each individual worknen was certainly a charge by the
respondent telling the workmen concerned that they were
guilty of go-slow for the period between November 27 and
December 15, 1960. It is true that the notice was not
headed as a charge and it did not specify that an enquiry
would follow, which is the usual procedure when a fornal
charge is given. Even'so, there can be no doubt that the
wor kmen concerned knew what was the charge against them
which was really responsible for their discharge from
Decenber 18, 1960.

It is. now well-settled by a nunber of decisions of this
Court that where an enployer has failed to make an enquiry
bef ore dism ssing or discharging a worknan it is open to him
to justify the action before the tribunal by |eading al
rel evant evi dence before it,

597

In such a case the enpl oyer would not have the benefit
which he had in cases where donestic i'nquiries have been

hel d. The entire matter woul d be open before the tribuna
which will have jurisdiction not onlyto go into the limted
guestions open to atribunal where domestic inquiry has

been properly held (see Indianlron & Steel” Co.  v. Their
worknmen(1l) but also to satisfy itself on the facts adduced
before it by the enpl oyer whether the dism ssal or discharge
was justified, We may in this connection refer to Ms Sasa
Musa Sugar Works (P) Limited v. Shobrati Khan(2), Phul bari
Tea Estate v. |Its Wrknmen(3) and the Punjab National | Bank
Limted v. Its Wrkman(4) There three cases were  further
considered by this court in Bharat Sugar MIls Lim'ted. .
Shri  Jai  Singh(5), and reference was also nmade to the
decision of the Labour Appellate Tribunal in Shri  Ram
Swarath Sinha v. Bel aund Sugar Co. (6) It was pointed out
that "the inport effect of conm ssion to hold an enquiry was
merely this: that the tribunal would not have to consider
only whether there was a prinmm facie case but woul d ~decide
for itself on the evidence adduced whether the charges have
really been nmade out". It is true that ~three of ~these
cases, except Phulbari Tea Estate's case(3), were on
applications wunder s. 33 of the Industrial D sputes Act,
1947. But in principle we see no difference whether the
matter comes before the tribunal for approval under s. 33 or
on a reference under s. 10 of the Industrial D sputes/ Act,
1947. In either case if the enquiry is defective or. if no
enquiry has been held as required by Standing Oders, the
entire case would be open before the tribunal and the
enpl oyer would have to justify on facts as well that its
order of dismssal or discharge was proper. Phulbari Tea
Estate' s(9) was on: a reference under s. 10, and the sane
principle was applied there also, the only difference being.
that in that case, there was an enquiry though it was
defective. A defective enquiry in our opinion stands on the
same footing as no enquiry and in either case the tribuna
would have jurisdiction to gointo the facts and the
enpl oyer woul d have to satisfy the tribunal that on facts
the order of dismissal or discharge was proper

If it is held that in cases where the enpl oyer
di smsses his enployee wthout holding an enquiry, the
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di sm ssal nust be set aside by the industrial tribunal only
on that ground, it would inevitably nean that the enpl oyer
will imediately proceed to hold the enquiry and pass an
order disnmissing the enployee once again. In that case,
another industrial dispute would arise and the enployer
woul d be entitled to rely upon the enquiry which he had held
in the nmean-tine. This course would nean delay and on the
second occasion it will entitle the enployer to claim the
benefit of the donestic enquiry given. On the other hand,
if in such cases the enployer is given an opportunity to
justify the

(1) [21958] S.C.R 667.

(2) [1959] Supp. S.C R 836.

(3) [1960] IS.C R 32.

(4) [1960] I.S.C R 806.

(5) [1962] 3 S.C R 684.

(6) [1954] L.A C 697.
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i mpugned dismssal on the nerits of his case bei ng
consi dered by the tribunal for itself and that clearly would
be to the benefit of the enployee. ~That is why this Court
has consistently held that if the domestic enquiry is

irregular, invalid or inproper, the tribunal give an
opportunity to the enployer to prove his case and in doing
so the tribunal /tries the nerits itself. This view is

consistent with the approach which industrial adjudication
generally adopts with a viewto do  justice between the
parties w thout relying too nuch on technical considerations
and with the object of avoiding delay in the disposal of
i ndustrial disputes.  Therefore, we are satisfied that no
distinction can be nmade between cases where the  donestic
enquiry is invalid and those where no enquiry has in fact
been held. W nust therefore reject the contention that as
there was no enquiry in this case it was not open to the
respondent to justify the di scharge before the tribunal

Re. (iii)

The question whether there was go-slow during the period
from Novenber 27 to Decenber 15, 1960 is a question of fact
and the tribunal has come to the conclusion that there was
go-slow during this period. Odinarily this Court does not
go into findings of fact recorded by a tribunal unless there
are special reasons, as, for exanple, where the finding is
based on no evidence, --which of course is not the case here.
Learned counsel for the appellants however urges that the
finding of the tribunal that the worknmen. concerned were
guilty of go-slowis perverse and that evidence which was
relevant and material has been ignored. As the case
involves the discharge of as many as 119 worknen we have
decided to go broadly into the evidence to see whether’  the
finding of the tribunal is patently wong.

For this purpose we may first refer to the past history of
the working of the respondent factory. It appears that till
this court condemmed the practice of go-slowin the case of
Bharat Sugar MIIls(1). It was not unusual in the State  of
Bi har for worknmen to give notice of go-slow to enployers as
if it was a legitimte weapon to be used in nmatters of
di spute between the enployers and the worknen. In the
present case the respondent had conpl ained as far back at
1950 that go-slow was being resorted to. In 1950 a court of
enquiry was constituted to enquire into this question and it
nmade a report that there was a sl owdown on the part of the
wor kman for several days in February-March 1950. It also
cane to the conclusion that the slowdown was instigated
and sponsored by union leaders. In 1951, the worknmen gave
notice of go-slow in case their demands were not fulfilled
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(vide Ex. A-1) Simlar notices were given in 1952 (vide Ex.
A-2), In 1954 (vide Ex. A-3 and A-4) and in 1955 (vide Exs.
A-5, A6 and A-7 and on some occasions threats of go-slow
did actually materialise. Besides these noti ces t he
managenment had occasion to conplain in 1955. 1957, and 1958
nore than once that go-slow was being

(x) [1962] 3 S.C R, . 684.
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resorted to at the cane carrier. Thus it appears that
resorting to go-slow was a comon practice in this factory.
It is in the background of this persistent attitude of the
wor kmen that we have to see what happened in Novermber 1960.
We have already referred to the fact that the worknen were
di ssatisfied with the new i ncentive bonus schene proposed by
the respondent. It is not necessary to go into the nerits
of this new scheme which was proposed in Septenber 1960.
But it appears that when there was dispute in the 1959-60
season ~ on the question of how nmuch cane should be crushed,
the secretary of the union had accepted in a conference with
the Assistant Labour Conm ssioner that there had been a
drop in the anount of cane crushed, though he nmaintained
that it was still the average crush. He had also stated then
that the worknmen were dissatisfied with the incentive bonus
schenme in that season and had withdrawn the extra efforts
they were putting in after the introduction of the incentive
scheme for the first tine in 1956-57. Further it was
adnmtted by the secretary in his evidence that when the
bonus scheme was proposed in 1960-61, it was considered by
the worknen in a nmeeting and it was decided that if the new
system was introduced w thout the consent of the worknen
they would not put in any extra effort for giving nore than
what was the normal crush in the mll. ~ The ~evidence also
shows that there were conferences about the new schene and
at one stage the respondent suggested that the norm should
be 30,000 nmaunds crush per day while the union was agreeable
to 29,500 maunds per day. But there was no agreenment in
this behalf and so that worknen carried out their resolve
not to put in extra efforts to give nore than the average
normal crushing per day. Thus the season which began in
Novenber 1960 started with the withdrawal of extra efforts
by the workmen which in plain terns means that the worknan
were not prepared to do what they had been doing in this
previ ous season 1959-60 and were slowi ng down production as
conpared to what it was in 1959-60. It is in the background
of this history and this admission that we have to~ |ook
broadly into the evidence to see whether the tribunal’s
conclusion that there was go-slow is justified.

The main contention on behalf of the respondent in this
connection is that one has to see is that is called crushing
speed for a day of 24 hours and it is this crushing / speed
whi ch woul d determ ne whether there was go-slow during the
period in dispute. It has been urged that crushing speed per
24 hours is different fromthe actual crushing per day or
the average crushing for a period, for the actual crushing
per day from which the crushing speed is arrived at depends
on a nunber of factors, particularly it depends on the
amount of stoppages that take place during the day and if
there are nore stoppages the actual crushing on a particul ar
day would necessarily go down. Crushing speed per twenty-
four hours on the other hand is arrived at by excluding the
stoppages and then working out what would be the ambunt of
cane
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crushed in 24 hours if there had been no stoppages. The
case of the respondent further is that when it gave the
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notice on Decenber 15, 1960 asking for a crush of 32,000
maunds per day it really nmeant that the worknen should work
in such a way as to give a crushing speed of 32,000 nmaunds
per day, though the words "crushing speed" were not actually
used in the notice. It is however pointed out that the
notice when it mentions 32,000 maunds as the normal crush
expected per day excluded stoppages other than those due to
over -1 oadi ng or under-1oading of the cane carrier
Therefore, the respondent wanted the workmen to give a
crushi ng speed of 32,000 nmaunds per day whi ch would exclude
stoppages, the only exception being stoppages due to over-
| oadi ng or underl oadi ng, which, according to the respondent,
is due to the deliberate action of the cane carrier workmen
to cause stoppages, W think that this explanation of what
the respondent neant when it gave the notice of average
daily crush of 32.000 naunds is reasonable, for it is
i mpossible to accept that 32,000 maunds were required to be
crushed irrespective of stoppages, beyond the control of the
wor knmen. Further it is not in dispute that the | abour force
was nore ~or |ess the sane throughout these years, and
therefore  we have to see whether during the period from
Novenber 27 to Decenber 15, 1960 there was any significant
drop in the crushing speed. If there was such a significant
drop that could only be due to go-slow tactics which have
been euphem stically called withdrawal of extra efforts.

It is necessary therefore to took at the charts produced
in this case to determ ne this question. The appellants
mainly relay on chart Ex. W3. That is however a chart of
actual crushing per day during the period from 1954-55 to
1960-61 and has nothing to do with crushing speed which in
our opinion would be the determ ning factor in-finding out
whet her there was go-slow. The actual crush may vary as we
have already said due to so many factors, particularly due
to stoppages for one reason or the other. The respondent
pr oduced another chart Ex. W4 which shows the crushing
speed for the entire season from1954-55 to 1959-60. W
consider that it would not be proper to take the figures for
the years 1956-57 to 1959-60 in which years incentive / bonus
schemes were in force and which according to the worknen
resulted in extra efforts on their part. But the figures of
1954-55 and 1955-56 woul d be rel evant because in these years
there was no incentive bonus scheme and no night weighnent
"of carts. The worknen have al so produced a chart _show ng
cane crushed, actual crushing days and crushi ng per day; but
this chart does not show the crushing speed and does not
take into account the stoppages. It nerely shows the actua
nunber of working days and the average per day. That however
woul d not be an accurate way of finding out whether in fact
there was go-slow during the period with which we are
concerned. The respondent’s chart Ex. W4 while showing the
same anount of actual crushing al so shows what would be the
crushi ng
601
speed per 24 hours after excluding stoppages. This chart in
our opinion is the proper chart for determning whether
there was go slow during the revelant period. Now
according to this chart (Ex. W4) the daily average crushing
speed in 1954-55 was 29, 784 maunds and in 1955-56, 30,520
maunds W thout incentive bonus and wi thout night weighnent
of carts. It appears that fromthe mddl e of 1959-60 season
ni ght weighnment of carts started and it is not in dispute
that resulted in an increase in the daily crushing and this
increase is put at over 2,000 maunds per day by the
respondent; the secretary of the union adnitted that this
would result in an increase of about 2,500 maunds per day.
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We have already said that in the years 1954 and 1955 there
was no incentive bonus and if these figures are accepted as
giving the average crushing speed per day (when there was no
i ncentive bonus and no wei ghnent of carts at night) it would
in our opinion be not inproper to accept that the crushing
speed with night weighnment of carts would be in the
nei ghbour hood of 32,000 nmunds per day in view of the
adm ssion that night weighnment of carts resulted in an
i ncrease of crushing by about-2,000 maunds to 2,500 nmaunds
per day. Therefore, when the respondent gave notice on
December 15, 1960 that the average crushing per day should
be 32,000 maunds excludi ng stoppages (except those due to
over -l oadi ng or underl oading of the cane carrier, for which
the worknen woul d be responsible) it Cannot be said that the
respondent had fixed sonething which was abnormal. It is
true that when negotiations were taking place in connection
with the incentive bonus schenme for the year 1960-61, the
respondent. was prepared to accept a crushing speed of 30, 000
maunds per day above which the incentive bonus schemre would
apply. “That is however easily understood for a proper
i ncentive bonus schene always fixes a normwhich is slightly
| ower than the average in order that there nay be greater
incentive to | abour to produce nore than the average. Even
so, when the incentive bonus schene for 1960-61, was not
acceptable to the/worknen and they had already decided to
wi t hdraw what they called extra effort, the respondent would
not be unjustified in asking for the full average crushing
speed based on the production of the years 1954-55 and 1955-
56, when there was no incentive bonus schene and no night
wei ghment of carts.

It has been urged on behalf of the appellants ‘that the
crushing speed of 32,000 nmaunds per 24 hours is not
correctly arrived at for it does not take into account half
hour’s rest per shift which is pernissible under s. 55(1) of
the Factories Act, No. 63 of 1948. Thus, according to the
appel l ants, crushing speed should be worked out on 22 1/2
hours per day and the crushing will then be less by 1/16th

and wll only cone to 30,000 nmaunds per day. Rel'iance in
this connection is placed on s. 55(2) of the Factories Act,
which lays down that "the State Governnent ...... may by

witten order and for the reasons specified therein, exenpt
any factory from the provisions of sub-section (1) so
however that the total nunber of hours worked by a ~worker
wi t hout an interval does not exceed
602
Si X. It is therefore urged that the worknmen were entitled
to half an hour’s rest per shift in any case because the
shift was for eight hours. The respondent on the other. hand
relies on's. 64(2) (d) for the Factories Act and its case is
that the State Governnent had nmade rules under t hat
provision in connection with sugar factories, which-apply to
it. Section 64(2) (d) is in these terns:--
"The State GCovernment nmay nmake rules in
respect of adult workers in factories
providing for the exenption, to such extent
and subject to such conditions as nmay be
prescri bed- -

(d) of workers engaged in any work which
for technical reasons nust be carried on
continuously fromthe provisions of sections
51, 52, 54, 55 and 56;

We are of opinion that this provision in s. 64(2) (d) being
a special provision will over-ride both sub-ss. (1) and (2)
of s. 55 for it gives power to the State Government by
making rules to exenpt certain types of factories from the
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application of the whole of s. 55, subject to such
conditions and to such extent as the rules nmay provide. It
appears that rules were franmed in this behalf by the
CGovernment of Bihar in 1950 by which sugar factories were
exenpted from the application of s. 55 for purposes of
handl i ng and crushing of cane, anmong others. subject to the
condition that the workers concerned shall be allowed to
take light refreshment or neals at the place of their
enpl oyment, or in a roomspecially reserved for the purposes
or in a canteen provided in the factory, once during any
peri od exceedi ng four hours. Thus cane crushing operations
are exempt from s. 55(1) and s. 55(2) subject to the
condition nmentioned above. W may also refer to s. 64(5)
whi ch [ ays down that the rules made under this section shal
remain in force for not nore than three years. The rules to
which reference has been nmade are of 1950; but there is
nothing to show that these rules were not continued after
every /nterval ~of three years and the position that the
exenption applies to sugar factories even now as provided in
these rul'es was not disputed.” W shall therefore proceed on
the basis that the exenption applied to sugar factories in
Bi har . In view of this, the wrkmen cannot claim half an
hour’s rest per shift as'urged on their behalf, though
sonetime nust be allowed for refreshnent or light nmeals as
provided in the provision granting exenption. This neans
that a few minutes would be allowed to each individual in
turn in each shift for light refreshnent or neals in such a
way that the work' does not stop. If we nmake a tota
al l owance of half an hour or soin this connection the
average crushing speed woul d be reduced to slightly over
31,000 nmunds per day and that is all the adjustnent that
the appellants can claimin view of the exenption under s.
64(2) (d).

Let us now turn to the actual position between Novenber
27 and Decenber 15, 1960. This w | appear fromchart Ex.
W 7.
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That chart shows a crushing speed of 29,859 maunds per day
from Novenber 10 to 26, when, according to the respondent,
there was only mld go-slow. W are however concerned wth
the period from Novenber 27 to Decenber 15, 1960 and the
crushing speed for 24 hours during that period was 27,830.
Now if we take the average crushing speed as 32,000 rmaunds
per 24 hours w thout any adjustnent or even a little over
31,000 maunds wth adjustment follow ng. upon the rule
relating to exemption froms. 55, there is certainly a
significant drop in average crushing speed during this
period. Further we find that there is a significant  drop
even as conpared to the period between Novenber 10 to 26,
1960, inasnmuch as the drop was over 2,000 rmaunds per day.
Therefore it cannot be said that the tribunal was “incorrect
in its conclusion that there had been go-slow during the
period from Novenber 27 to Decenber 15. It may be ‘added
that when conparisons are made on the basis of crushing
speed and | abour force is nore or |less constant, as is the
ease here, other minor factors to which our attention was
drawn on behalf of the appellants during argunent do not
matter at all. Even if we take the figure of 30,000 rmaunds
as the crushing speed which the respondent had put forward
at the tine of the discussion on the incentive bonus schene,
we find that though there was not nuch difference during the
period from Novenber 10 to Novenber 26, there was a
significant drop of over 2,000 nmaunds per day from Novenber
27 to Decenber 15. Looking at the matter in this broad
way--and that is all that we are prepared to do, for we are
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examning a finding of fact of the tribunal--we cannot say
that its conclusion that there was go-sl ow between Novenber
27 and Decenber 15 is not justified.

Finally, it is wurged that notice was given to the
wor kmen on Decenber 15 and they were di scharged on Decenber
17, 1960 without giving thema change to give the necessary
production as desired in the notice. But as we have already
i ndi cated, the charge in the notice of Decenber 15 was that
the worknmen had been going slow from Novenber 27 and they
were asked to give an undertaking to inprove and the
respondent was apparently willing to overlook the earlier
| apse. Even assuming that the demand of an undertaking was
unjustified, it does appear that the attitude of the worknen
was that they would do no better; and in those circunstances
they were discharged on Decenber 17, 1960 on the basis of
m sconduct consisting of go-slow between Novenber 27 and
Decenmber 16, 1960. - That m sconduct has been held proved by
the tribunal and in our opinion that decision of the
tribunal ~/cannot be said to be wong. In the circunstances
the tribunal was justified in coning to the conclusion that
the discharge was fully justified

In this view of the matter, the appeal fails and is
hereby dism ssed. |In-the circunstances we order parties to
bear their own costs.

Appeal dism ssed
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