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These three civil appeals on grant of special |eave to
appeal under Article 136 of the Constitution of India bring
in challenge a common judgnent and order rendered by a
Di vi sion Bench o the Hi gh Court of Andhra Pradesh di sm ssing
two wit appeals noved by the appellant The Vi shkahapat nam
Port Trust and its Traffic Manager,~ and all owi ng one wit
petition nmoved by the respondent-wit petitioner against the
present appellants. The said common judgnent and order dated
1st COctober 1992 are assailed by the appellants on diverse
grounds which wll be highlighted in latter part of this
judgrment. The nmin grievance of the appellants centers round
the question of |evying of appropriate handling charges from
various shippers who seek to export manganese ore fromthe
wharves of the appellant’s Port. In order to appreciate this
grievance it iS necessary to note a few relevant
i ntroductory facts.

The respondents in these appeals were the original writ
petitioners before the High Court. They ~are -dealers in
manganese ore. The export nanganese ore through the M nerals
and Metals Trading Corporation of India. For exporting the
said ore they naturally require the services of appellant
no.1l's Port through which their nanganese ore is |oaded in
the ships for export. The appellant-Por for that ~ purpose
of fers various services and facilities to such shippers The
appel l ant-Port maintains different yards in its premnises.
One such yard is known as ‘Eastern Yard which is divided
into several plots of varying extent between 100 square
neters and 600 square neters. These plots are | eased out by
the Port Trust authorities to different shippers. The wit
petitioners are the lessees of a few plots. They are at a
di stance of about 200 neters to 1500 neters from the wharf.
These plots are connected by broad gauge railway |ines on
one side and narrow gauge railway |ines on the other side.
The ore is transported to the plots on the broad gauge
railway line and is transported to ships by narrow gauge
railway line. The shippers can also transport the ore to
their respective plots by road using dunpers or lorries. The
handling of ore from the plots to the ships was previously
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undertaken by the Port authorities. The entire operation
consi sted of:
(a) Loading of ore into the skips by the port |abour
(b) Transport of ore from the plots to the vessels
utilising the internal narrow gauge railway system
bel onging to the port.
(c) Transferring the ore fromthe skips to the ships hold,
utilising the port |abour
Under Section 48, 49 and 50 of the Major Port Trusts
Act, 1963 (for short ‘the Act’), the Board of Trustees
enabl ed to charge for the services rendered by the Board. In
exerci se of the powers conferred under Section 48 and 49 of
the Act, the Board periodically notifies the scales of rates
and conditions and the handling charges for the manganese
ore for the said operation were fixed at the rate of Rs.
35/- per thousand kilograms  for one netric ton. These
handl i ng charges were inclusive of equipnment hire charges.
The May 1986 the wit petitioners received a circular from
the Traffic Manager of the Port. stating that the then
existing N.G systemwould mnot be available and that the
revi sed system would cone into force on or around 20th May
1986. The consequence of the abolition was that the shippers
were required to enploy their own dunpers and |oaders o
transport the ore from the dunp area to the wharf and | oad
the ore on to the ships wutilising their  slings. No port
| abour or other personnel and equi prent of the port night be
required or utilised as the entire -operation would be
carried out by the 'shipper. On 10th June 1986 the Traffic
Manager of the Port ‘issued a circular notifying that a
provi si onal consolidated handling charge of Rs. . 30/- per
Metric Ton for handling export of nmanganese ore in the new
system would be levied. Consequently the previous handling
charges of Rs. 35/- were substituted by Rs. 30/- per MT.
According to the wit petitioners this~ |levy of charges of
Rs. 30/- per MT. under the new system of handling of
manganese ore at the appellant-Port was unreasonable and
excessive. They nmade several representations /in this
connection. According to t he Wit petitioners for
transporti ng manganese ore fromthe plots and putting it on
board the ship the shippers will have to incur approximtely
Rs. 37/- per MT. and the Port authorities collect Rs. 30/-
per MT. after withdrawal of the services by them Under
these circunstances two wit petitions were filed by
respondents in Civil Appeals Nos. 3972 and 3973 of 1993
before the H gh Court. They were Wit Petition Nos. 8891 and
14503 of 1986. These wit petitions were heard by a | earned
Single Judge of the H gh Court after hearing the parties
came to the conclusion that for substituting the new scale
of handling charges for manganese ore for the earlier
existing scale of Rs. 35/- per MT. when the Port was
providing its own |labour and narrow gauge railway line
siding for transporting the ore from dunping yard to the
wharf, the procedure required by Section 52 of the Act was
not followed by the appellant-Port and hence the new scal e
of rates could not effectively the pressed in service by the
Board against the wit petitioners. So far as the contention
of the wit petitioners that the levy of Rs. 30/- per MT.
under the new system of handling of manganese ore pursuant
to the impugned circulars dated 19th May 1986, 10th June
1986, and 18th July 1986 and resol ution dated 26th June 1986
was excessive and unreasonable was concerned, the |earned
Single June observed that it was not for the Court to work
out the details mnutely to find out the actual cost
incurred for the service and then decide at what rate the
handl i ng charges should be collected by the Port and that
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the Central Government will have to consider all these
aspects while granting sanction to the new scal e of handling
charges under Section 52 of the Act. Accordingly the
i mpugned circulars and Resolution of 1986 were quashed and
wit petitions were allowed. The appellants herein filed
wit appeals against the aforesaid order of the |[earned
Single Judge being Wit Appeals Nos. 1379 and 1380 of 1987
before the Hi gh Court. Said two wit appeals along with the
conpanion Wit Petition No. 17407 of 1987 were heard by a
Di vi sion Bench of the H gh Court which by the inmpugned
conmon judgrment and order confirmed the decision of the
| earned Single Judge and dismissed the wit appeals.
Conpanion wit petition was also allowed. The Division Bench
noted that the handling charges of Rs. 30/- per MT. with
respect to manganese ore and other ores in the light of the
fresh system cane to be later on sanctioned by the Centra
Government under Section 52 of the Act and they cane in
force with effect from 12th February 1992. Therefore, the
controversy survived regarding the appropriate handling
char ges flor nmanganese ores for the period from20th May 1986
to 12th February 1992 and for that period the Centra
CGovernment, while exercisingits powers under Section 52 of
the Act, was required to consider the question regarding
fixing of appropriate handling charges after giving notice
tothe wit petitioners and hearing their objections, if
any. It was further /directed that whatever paynents were
nmade by the wit petitioners during the pendency of the wit
appeals and wit petition before the H gh Court at the rate
of Rs. 20/- per MT. in respect of consignnents of manganese
ore would be subject  to the final adjustnment to be made in
the light of the decision of the Central Governnent.
Ri val contentions

At the time of final hearing of these appeals Shr
Vinod Bobde, |earned senior counsel ~appearing for the
appel l ants vehenently submitted that ~the Division Bench of
the High Court had ex facie erred in law in taking the view
that the rates of handling charges for nmanganese’ ore as
fixed by the Board's inpugned resolution dated 26th June
1986 were required to be sanctioned by the Centra
Government under Section 52 of the Act and - wi thout such
prior sanction they could not operate. It was subnmitted that
the earlier sanctioned rate under Section 52 was Rs. 35/-
per MT. which held the field from 1st January 1984 and this
scale of rates was duly published by the appellant-Port.
That thereafter on two occasions the appellant-Port- gave
remssion to alleviate the hardship of the shippers
exporting manganese ore by utilising the services offered by
the appellant-Port. That one such rem ssion was given by the
Board in its neeting No. 7 of 1984-85 held on 30th Cctober
1984. That was the remission of Rs. 5/- per MT. of
manganese ore brought by dunpers to Visakhapatnam Port and
exported therefrom This remission was to be given on the
basis of the certificate issued by the Dock Labour Board.
Thus rem ssion was a conditional rem ssion. [t —was
admttedly under Section 53 of the Act. That subsequently
when the facility of wutilisation of narrow gauge railway
line on the premi ses of the Board was w thdrawn the Board by
the i npugned resolution dated 26th June 1986 gave a fresh
remssion of Rs. 5/- per MT. fromthe sanctioned rate of
Rs. 35/- per MT. by naking it unconditional. Consequently
even the inmpugned resolution dated 26th June 1986 also
remai ned within the forecorners of Section 53 of the Act and
that the H gh Court was in error in taking the view that
these inmpugned circulars sought to introduce a new scal e of
rates which required prior sanction of the Centra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 17

Gover nment under Section 52 of the Act.

It was next contended by Shri Bobde that even assum ng
that the inpugned resolution sought to bring into force new
scale of rates in the light of the changed system of
services nade available by the Board for shipnent of the
manganese ore, and that such new scale of rates wthout
prior sanction of the Central Government was ineffective
during the relevant period from 20th May 1986 to 12th
February 1992, then as a logical <corollary it should have
been held by the H gh Court that the wearlier existing
handling rate of Rs. 35/- per MT. remai ned operative as it
woul d not get substituted by any effective new rate of
handl i ng charges of nmanganese ore and the wit petitioners
would be liable to pay the handling charges for the
aforesaid rel evant period at the rate of Rs. 35/- per MT.

It was next contended by Shri Bobde that if the wit
petitioners had any grievance -~ about the alleged excessive
handl i ng charges” or that there was no quid pro quo between
these rates on the one hand and the services rendered by the
Board on " the other and if the H gh Court found that highly
di sput ed questions of fact arose, for resolution of this
di spute, the wite petitioners should have been rel egated to
the remedy of civil ~suit. In any case, according to Shr
Bobde, Section 54 of the Act could have been pressed in
service in such an eventuality and the wit petitioners
could have been relegated to the renedy of representation
before the Central Government in this connection. Shri Bobde
al so submitted that even if Section 54 was to be invoked for
fixation of appropriate rates which is a del egated
| egi sl ative function, there was no question of giving any
hearing to the objectors-wit petitioners and consequently
the direction of the Division Bench about the issuing of
notices to the wit petitioners and hearing their objections
was cl early misconceived.

On the other hand Shrii R F. Nariman, |earned senior
counsel for the respondents, submitted that the old scale of
rates for handling of manganese ore |evied by the appellant-
Board from 1st January 1984 was fixed in the light of the
type of services then rendered by the Board and the
infrastructural facilities nade available by the Board to
the shippers in these days. That under the previous system
the Port authorities handled the ore fromthe plots to the
ships by wutilising the port |abour and the internal railway
system belonging to the Port and for the entire operation
handl i ng charges were levied at the rate of Rs. 35/- per
M T. That wunder the new system sought to be introduced from
June 1986 onwards transportation of ore was to be the
responsibility of the shippers who had to enploy their own
| abour. Under these circunstances when the Board fixed scal e
of rates at Rs. 30/- per MT. and when the earlier
infrastructural facilities and the benefit of utilisation of
internal railway systemearlier available to the shippers
were withdrawn, the said rate of Rs. 30/- per MT. would
obvi ously become a new scale of rates interlinked with the
changed system of conditions for handling manganese ore from
June 1986 onwards and consequently prior sanction of such

new rates in the light of the new systemwas a condition
precedent under Section 52 of the Act for making this new
scale of rates effective. However Shri Nariman, |earned

seni or counsel fairly stated that the Board no doubt has
powers under Section 53 of the Act to grant exenption or
rem ssion of existing rates of charges in special cases as
contenplated by Section 53 and in such an eventuality
previous sanction of the Central Government nmay not be
necessary. But on the peculiar facts and circunstances of
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the case the High Court rightly held that the inpugned rates

of handling charges sought to be introduced by the

resolution of 26th June 1986 did require previous sanction
of the Central Governnment under Section 52 of the Act.

It was next contended by Shri Nariman that no fault
could be found with the direction of the Hgh Court in
requiring the Central Governnment to consider the objections
of the wit petitioners against the proposed fixation of
rates by the Board under the new system on the ground that
they were excessive and unreasonable and it was for the
Central CGovernment to take an inforned decision in the
matter and that obviously cannot prejudice the appellant-
Board. In this connection it was subnitted by the |earned
seni or counsel for the respondents that by an order dated
10th August 1993 this Court while granting special |eave to
appeal against the inmpugned judgment and order of the Hi gh
Court had directed the respondents to pay the charges at the
rate of~ Rs. 30/- per MT. from June 1986 onwards and
accordingly the respondents have paid the bal ance anbunts of
di sputed ‘handling” charges all throughout from June 1986
onwards till 11th February 1992. That in the same order this
Court had directed that if ultimately the appellants fail in
appeal the amount that is recovered by them from the
respondents will be paid by them with interest as may be
fixed by this Court. ~“However |earned senior counsel Shri
Nariman fairly stated that in case this Court is inclined to
uphold the order of the Hgh Court, if the Centra
CGovernment is directed to resolve this controversy between
the parties wthin a fixed period then the payments nade by
the respondents pursuant to the-interimorder of this Court
dated 10th August 1993 nay be made subject to the decision
of the Central Governnent and the rights and obligations of
respective parties to this litigation nay be directed to be
worked out in the Iight of the said decision of the Centra
CGovernment. He however added a rider to his subm ssion that
in case according to the decision of the Central Governnent
the respondents becone entitled to refund of any anount this
Court may fix appropriate rate of interest to be paid by the
appel | ant-Board to the respondents on such anounts.

Points for determ nation.

In the light of the aforesaid rival contentions the
followi ng points arise for our determ nation
1. Whet her the inpugned circulars dated 19th My 1986,

10th June 1986 and 18th July 1986 and the inpugned

resolution of the Board dated 26th June 1986 anmpunt to
remission of the then existing rates of ~handling
charges for manganese ore covered by Section 53 of the

Act of whether these rates require prior sanction of

the Central Government under Section 52 of the Act

bef ore they coul d becone effective.

2. Whet her the inpugned rates of handling charges were
unr easonabl e, excessive and based on no proper quid pro
guo between the services rendered by the Board and the
charges levied by the Board for such services.

3. Whet her there was any effective scale of rates for
handl i ng nanganese ore at the prem ses of the
appel | ant-Port during the relevant period from 20th My
1986 to 12th February 1992.

4. Vet her the directions issued in the imnmpugned judgnent,
to the Central Government for issuing notices to the
wit petitioners and for hearing their objections
before fixing handling charges for the period from 20th
May 1986 to 12th February 1992 are justified in | aw
W will deal with these points seriatim

Point No. 1
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In order to appreciate the controversy concerning this
point it 1is necessary to have a look at the relevant
provisions of the Act.As per Section 1 sub-section (3), the
Act in the first instance was to apply to major ports of
Cochin, Kandla and Vishakhapatnam Appellant No. 1 is one
such Port. This port whichis a major port has to have a
Board of Trustees duly constituted as per Section 3 of the
Act. Various statutory duties are enjoined on the Board by
the Act. Section 42 of the Act deals wth ‘perfornmance
services by Board of other person’. Sub-section (1) thereof
| ays down that a Board shall have power to undertake certain
services. The relevant services which are required to be
undertaken by the Board are indicated in clauses (a). (b)
and (d) of Section 42(1) which read as under

"(a) | andi ng, shi.ppi ng or

transhi ppi ng passengers and goods

bet ween vessel's in the port and the

wharves, piers, guays or._ docks

belonging to or in the possession

of . t'he Boar d;

(b) receiving, renoving, shifting,

transporting, storing or -delivering

goods brought within the Board' s

prem ses;

(c) )AL

(d) receiving and del i veri ng,
transporting and booki ng and
despatching goods originating in
the vessels in the port and
i ntended for carriage by the
nei ghbouring railways, or Vi ce

versa, as a railway admnistration

under the Indian Railways Act, 1890

(9 of 1890); and

(e) ... ... .o " _

Chapter VI of the Act deals wth ‘Inposition and
recovery of rates at ports’. W may refer to the rel evant
provisions of the said Chapter which have a direct bearing
on the controversy posed for out consideration. As per
Section 48 sub-section (1) every Board shall fromtime to
time frane a scale of rates at which, and a statement of the
condi tions under which, any of the services specified in the
clauses to this sub-section shall be perforned by itself or
any person authorised under section 42 at or in relation to
the port or port approaches. Sub-section (1)(b) and (1)(e)
of Section 48 of the Act are relevant in this connection
They read as under

"48. (1) (b). landing and shi ppi ng of

passengers or goods fromor to such

vessels to or fromany wharf, quay,

jetty, pier, dock, berth, nooring,

stage or erection, land or building

in the possession or occupation of

the Board or at any place wthin

the limts of the port or port

appr oaches;

(¢) ... ...

(d) ... ... ... ...

(e) any other service in respect of
vessel s, passengers or goods,

excepting the services in respect

of vessels for which fees are

chargeabl e under the Indian Ports

Act . "

A conjoint reading of Section 42(1) shows that the
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Board has to frane a scale of rates at which and a statenent
of conditions wunder which the concerned services are nmade
available at the major port by the Board concerned. It,
therefore, becones clear that the scale of rates for brans-
shi pnrent of goods to and from vessels in the port or port
approaches and for |anding and shipping of goods fromor to
such vessels fromany wharf, quay, jetty, pier, dock etc.
within the premses of the port, has a direct linkage with
the conditions wunder which such services are rendered.
Consequently, the scale of rates for such services which are
to be offered by the Board of a major port to the concerned
shi ppers has to be ascertained or fixed in the light of the
type of conditions subject to which such services are
of fered.

W may now turn to the other relevant provisions of
this Chapter. They consist of Section 52, 53 and 54 which
deserve to be extracted in extenso as under:

52 Prior sanction of Centra

Governnent to rates and conditions.

- Every scale of rates and every

statenent of conditions franed by a

Boar d under the f or egoi ng

provi sions of this Chapter shall be

submitted to the Central Governnent

for sanction /‘and shall have effect

when so sanctioned and published by

the Board in the Oficial Gazette.

53. Exenption' from and remnission

of, rates or charges. - A Board

may, in special - cases and for

reasons to be recorded in witing,

exenpt either wholly or partially

any goods or vessels or paynent- of

any rate or of any charge |eviable

in respect thereof according to any

scale in force under this Act or

remt the whole or any portion of

such rate or charge so |evied.

54. Power of Central Governnent to

require nmodi fication or

cancel l ation of rates. - (1)

VWhenever the Central Gover nnent

considers it necessary in the

public interest so to do, it nay,

by order in witing together with a

statement of reasons t heref or,

direct any Board to cancel any of

the scales in force or nmodify the

same, within such period as that

CGovernment  nmay specify in t he

order.

(2) If any Board against whom a

direction is made under sub-section

(1) fails or neglects to conmply

with such direction within the

speci fied peri od, t he Centra

Government may cancel any of such

scal es or make such nodifications

therein as it may think fit;

Provided that before so cancelling

or nodifying any scale the Centra

Gover nirent shal | consi der any

obj ection or suggestion which my

be made by the Board during the

speci fied period.




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 17
(3) Wen in pursuance of this
section any of the scal es has been
cancel | ed or nodi fi ed, such

cancel l ation or nodification shal

be publ i shed by t he Centra

CGovernment in the Oficial Gazette

and shall thereupon have effect

accordingly."

A nmere l|look at the aforesaid provisions shows that
whenever any scal es of rates for trans-shipment and shi pping
of goods within the limts of the major port are to be fixed
by the concerned Board, such scales of rates can be fixed in
the light of the conditions under which such concerned
services are of fered by the Board to the shippers.
Therefore, the given schene  of conditions in the light of
whi ch scales of rates by way of handling charges are fixed
by the Board has -a direct inmpact on the fixation of such
scal es of ‘rates. I n other words such scales of rates are not
fixed in /vacuum but  in connection wth the nature of the
condi tions under ~ which such  services are offered by the
Board to the concerned consuners of such services, nanely,
the shippers. When such™ scales of rates in the light of a
given set of conditions for offering handling services are
fixed by the Board  they cannot come into force unless such
scales of rates and the set of conditions for offering such
services get prior sanction of the Central Government as
enjoined by Section 52 of the Act. So far as Section 53 is
concerned, it confers power on the Board in special cases to
give exemption or renmission fromsuch fixed ‘and current
rates as nmay have received prior sanction of the Centra
Government under Section 52 -neaning thereby that once the
Central Governnent has sanctioned rates-and conditions under
which such rates are to be inposed by a Board as laid down
by Section 52, if the concerned Board in- special cases wants
to give any exenption or remission for handling any goods or
vessel s or class of goods or class of vessels from paynent
of such fixed rates or charges it ‘can do so under Section 53
of the Act. This postul ates that once the  approved
condi tions under which sanctioned scales of rates 'becone
ef fective under Section 52 for offering services by the
Board remain the sanme and yet sonme rem ssion or exenption
needs to be granted by the Board in special cases after
following the procedure of Section 53, it is not required to
apply to the Central Governnent for prior sanction of such
rem ssion or exenption. So far as Section 54 is concerned,
it shows that once scales of rates in the light ~of the
approved and existing conditions under which the concerned
services are offered by the Board are sanctioned by the
Central Government and if it is brought to the notice of the
Central CGovernnment that it 1is necessary in the public
interest to nodify or cancel such sanctioned rates then the
Central CGovernment in exercise of its power under Section
54(1) may pass appropriate orders nodifying or cancelling
the sanctioned operative rates in public interest. This is a
power vested in the Central Governnent which is independent
of the power of rem ssion or exenption of rates and charges
available to the Board wunder Section 53. The Board under
Section 53 and the Central CGovernnent under Section 54 can
i ndependently of each other exercise these respective powers
within the paranmeters of the provisions of Section 53 and 54
of the Act.

It is inthe light of the aforesaid statutory schene
that the nmoot question posed for our consideration on this
first point for determnation has to be answered keeping in
vi ew the background facts governing this controversy. It is
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not in dispute between the parties that from 1st January
1984 the handling charges for nmanganese ore |levied by the
appel l ant Board were fixed at Rs. 35/- per MT. This rate
was duly sanctioned by the Central CGovernnent under Section
52 of the Act. At the time when the aforesaid rate was fixed
the manganese ore was being transported to the plots
situated within the limts of the Port by broad gauge
railway line and from those plots the stored nanganese ore
was being carried to the ships for its outward journey in
the course of the export by being transported in skips dawn
by small engine on the narrow gauge railway |ine. Handling
of ore fromthe plots to the ships was done entirely by the
Port authorities at their own cost for which they used to
charge handling charges at. Rs. 35/- per MT. The operation
consisted principally of three activities noted earlier. It
was this system of transporting of manganese ore within the
precincts of the Port that forned the basis for fixation of
the rate of handling charges ‘at Rs. 35/- per MT. of
manganese ore.. This rate and the conditions under which
handl i ng 'services were then offered by the Board as al ready
noti ced were duly sanctioned by the Central Governnment under
Section 52 of the Act. Despite the continuance of this
system of handling services offered by the Board from 1st
January 1984, a representation was made to the Board in the
closing nonths of /1984 by the shippers of the manganese ore
tothe effect that 'this consolidated rate of handling
charges of Rs. 35/- per MT. of nanganese ore was excessive
as for unloading operation fromthe wagons, Dock Labour was
bei ng engaged and that in the process of exporting manganese
ore at the |owest economic cost sone of  the exporters
started bringing nmanganese ore to visakhapatnam Port by
dunpers. The Dock Labour Board during 1984 resolved to | evy
Rs. 12.50 per MT. towards Dock Labour Board Charges for
manganese ore brought by dunpers-to Visakhapatnam Port by
the concerned shippers. Therefore, it was represented by the
shippers to the Board that in addition to Rs. 35/- per MT.
which they had to pay by way of handling charges to the
Board they were also required to pay Rs. 12.50 per MT. by
way of handling charges to the Dock Labour, thus making them
out of pocket to the tune of ‘Rs. 47.50 per MT.
Consequently, from the sanctioned and operative handling
charges of Rs. 35/- per MT. as levied by the Board fromthe
shi ppers of nmanganese ore a rem ssion of Rs. 12.50 per M T:
was sought. It is this representation which was partly
accepted by the Board by its resolution dated 30th October
1984 on Agenda Item No. 161. It was resolved by the Board to
approve under Section 53 of the Act, a remi ssion of Rs. 5/-
per MT. of manganese ore brought by dumper s to
Vi sakhapatnam Port and exported, on the basis of the
Certificate issued by the Dock Labour Board. In the light of
the aforesaid resolution of the Board it beconmes clear that
though the sanctioned rates or charges for handling of
manganese ore were Rs. 35/- per MT., by rem ssion of Rs.
5/- per MT. given by the Board in exercise of its statutory
powers under Section 53, the effective and operative rate of
handl i ng charges of nmanganese ore becane Rs. 30/- per MT.
subject to the concerned shipper producing the requisite
certificate issued by the Dock Labour Board. Shri Bobde,
| earned senior counsel for the appellants was, therefore,
right when he submtted that this remssion was a
condi tional rem ssion. Nonetheless it cannot be doubted that
it was a rem ssion given by the Board fromthe existing and
operative sanctioned handling charges for nmanganese ore.
Thus from 30th October 1984 onwards the effective handling
rates for manganese ore, so far as the appellant-Board is
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concerned, becane Rs. 30/- per MT. in the light of the then
existing conditions of services offered by the Board,
nanmely, nmaking available to the shippers who wanted to
utilise handling services of the Board the use of the skips
drawn by small engine on the narrow gauge railway |ine from
the siding of the plots upto the wharf and transferring the
ore from the skips to the ship’s holding utilising the Port
Labour.

The aforesaid remtted rate of handling charges
continued upto m ddle of 1986 when the inpugned circular and
the Resolution saw the light of the day. It is necessary to
have a look at these circulars for appreciating their
correct scope and anbit. The Traffic WManager of the
appel l ant-Port by circular dated 19th May 1986 inforned al
concerned that a new system of handling manganese ore wil |
be introduced by the appellant-Trust. It recited that under
revi sed system the stocked ore will be transported to the
wharf by enploynent by the shippers of dunmpers and | oaders
and loading with net slings dispensing with the existing
narrow gauge system This new systemwas to cone into force
after conpletion of |oading of manganese ore on the expected
vessel on or around 20th May 1986 and the manganese ore
shi ppers were requested to note that narrow gauge system
woul d not be available thereafter. This was followed by
another circular dated 10th June 1986 issued by the Traffic
Manager of the appellant-Trust notifying that a provisiona
consol i dated handling charges of Rs. 30/- per MT. for
handl i ng export of nanganese ore etc. in the new system
would be levied. It is obvious-that this circular referred
to the rate of notified consolidated handling charges as
provi si onal because it had to be approved by the Board. It
is this provisional rate which was placed for consideration
of the Board of Trustees in its nmeeting dated 26th June
1986. Agenda Item No. 19 which was placed for consideration
of the Board recited as foll ows:

"AGENDA | TEM NO. 19: Manganese Ore Shipnment - Col |l ection
of handling charges in respect of
DHL Workers in the new system of
handl i ng Manganese Ore Exports."

The Resol ution of the Board stated that it approved the
collection of consolidated handling charges of Rs. 30/- per
MT. only for handling Manganese Ore Shipnent in the new
system This Resolution clearly indicates that the  Board
resolved to levy fresh handling charges of Rs. 30/- per MT.
inthe light of the new systemof offering such services
nmeani ng thereby that the aforesaid rate of handling charges
of manganese ore would be levied by the Board despite
withdrawal of the facility of narrow gauge railway line for
the shippers. |In other words thenceforward the shippers had
to carry at their own cost the dunped nanganese ore fromthe
plots to the wharf by enploying their own dunpers - and nodes
of transport. Thus the very systemof offering of handling
services by the Board underwent a sea-change as per the
Resol ution of 26th June 1986. O course the rate renmmined
Rs. 30/- per MT. which was already holding the field prior
to the said Resolution on account of the rem ssion of 30th
Cctober 1984 as noted earlier. But though the rate of
handl i ng services apparently renmained the same, when vi ewed
inthe light of the then existing infrastructural facilities
of narrow gauge railway line being avail able to the shippers
it now becane operative as a newrate in the light of
entirely a new system of shipnent services offered by the
Board for handling of manganese ore at its port. Thus in
substance the rate fixed by the Board as per its Resol ution
dated 26th June 1986 by way of handling charges of manganese
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ore becane a new scale of rates in the Iight of new set of
infrastructural services offered by the Board. In the |ight
of this Resolution the Traffic Manger issued the inpugned
consequential circular dated 18th June 1986 by which it was
notified that the provisional consolidated handling charges
of Rs. 30/- per MT. only for handling export of Manganese
Oe etc. inthe new system comunicated vide its office
circular cited, was the final rate. A conjoint reading of
the circulars dated 19th May 1986, 10th June 1986 and 18th
July 1986 and the Resolution dated 26th June 1986 | eaves no
room for doubt that from21st of May 1986 entirely a new
system for handling the manganese ore at the Port cane into
existence and in that light a new handling rate for
nmanganese ore was being fixed by the Board. Once that
happened Section 52 of the Act directly got attracted
because the scale of" rates at Rs. 30/- per MT. having a
direct nexus wth the “statenent of new conditions for
of fering handling services by the Board was sought to be got
i npl enented by the Board. Hence prior sanction of the
Central CGovernment becane a nust for such new inpost. The
submi ssi on _of —Shri Bobde, | earned senior counsel for the
appel l ants that even at this stage the Board sought to give
a remssion fromthe  existing sanctioned scale of rates,
that is, Rs. 35/- ‘per MT. as was current from 1st January
1984, cannot be accepted for the sinple reason that the
Board had al ready given renission of Rs.” 5/- per MT. to the
shi ppers of manganese ore subject to the condition |aid down
by the Resolution of the Board dated 30th Cctober 1984 with
effect fromthat day. That rem ssion was in the |light of the
then existing conditions of infrastructural facilities made
avai l able by the Board to the concerned shippers who had to
bear the burden of this rate. The Board was perfectly
justified in exercising its powers under Section 53 of the
Act in granting the said remission for a class of goods,
nanmel y, nmanganese ore. But at the stage of |atter Resolution
dated 26th June 1986 there was no occasion for the Board to
reduce further the said rate of | Rs. 30/- per MT. in the
light of the very sane earlier existing system of handling
of manganese ore. The entire earlier existing system of
handl i ng manganese ore was given a_ go-by and a new system
was sought to be introduced as expressly mentioned in the
circulars of 19th May 1986 and 10th June 1986 in the light
of which the Board Resolution dated 26th June 1986 saw t he
light of the day. The nonent new system of handling  of
nmanganese ore got introduced any fixation of handling
charges of manganese ore in the wake of introduction of such
a new systemof handling of manganese ore exports would
necessarily clothe the newrate with the characteristics of
being freshly settled handling charges. Once this concl usion
is reached the exercise of the Board undertaken as per
Resol ution dated 26th June 1986 required, for its efficacy,
the prior sanction of the Central Governnment as enjoined by
Section 52. Adnittedly, that was not done by the Board. The
fixation of an appropriate scale of rates chargeable from
the concerned shippers who are now to be offered a different
and a truncated type of infrastructural facilities, would
call for an exercise to be undertaken subject to the
requi renents of Section 52 and would go out of the sweep of
Section 53 as it would not anpbunt to remnission of existing
rates of handling charges having a nexus with the erstwhile
and unchanged systemof infrastructural facilities which no
| onger renmi ned available to support such a remitted rate of
handl i ng charges. In other words the very foundation on
which the earlier handling rates operated was knocked off
and entirely a new foundation of infrastructural facilities




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 12 of 17

connection with

When the effective rate of handling
charges was Rs. 30/- per MT. prior
to My 1986, the shippers were
given facility to carry their |oad
of dumped manganese ore fromplots
to wharf by utilising narrow gauge
railway line belonging to the Port
authorities. This facility was made
avai llable by the Board at its own
cost, | f val ue of this
i nfrastructural facility for
carrying dunmped ore from plots to
wharf which was at~ a distance of
200 neters to 1500 nmeters f the
concerned plots, s approximtely
taken at Rs./ 6/- per MT., the
burden of handling charges at the
aforesaid rate would work out ~as
under :

Total burden of handling charges to
be borne by the shippers would then
be Rs. 30/- per MT. Qut of this
amount Rs. 6/- per MT. would be
spent by the Board for providing
the facility of narrow _-gauge
railway line. Only balance of Rs.
24/ - per MT. would be  available
for being credited to the coffers
of the Board as real handling

char ges recovered from t he
concer ned shi ppers. Thus i-n
substance Rs. 24/- per MT. would
be the real handl i ng char ges

benefit of which would be avail abl e
to the Board.

However, after May 1986 when the
narrow gauge railway line facility
was w thdrawn and the shippers had
to spend for carrying dunped ore
fromplots to wharf and once Rs.
30/ - per MT. was still being
charged by the Board as handling
charges, the shippers in fact would
be out of pocket to the tune of Rs.
36/- per MT. by way of handling
charges as Rs. 30/- per MT. net
woul d be collected fromthemby the
Board and in addition thereto the
shi ppers woul d be spending an
amount at the rate of Rs. 6/- per
MT. by way of transport charges
for carrying the dunped ore from
the plots to the wharf as that nuch
earlier benefit would now be |ost
to the shippers. Consequently, the
Board would now collect by way of

of services cane into being. Any handling rates fixed in
such a new foundation of handling-services-
i nfrastructure necessarily would assune
scal e of rates. Shri Bobde’s submission flies in the face of
the express recitals found in the inpugned circul ars of 1986
inthe Ilight of which the inpugned Resol ution of the Board
dated 26th June 1986 as passed. The scope and anbit of the
Resol ution of 26th June 1986 can be better highlighted as
under :

the form of a new




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 17

real handling charges a net anount
of Rs. 30/- per MT. instead of the
earlier real scale of rates of Rs.
24/ - per MT. Thus in essence and
substance the scale of rates of
handl i ng charges would go up from
Rs. 24/- per MT. to Rs. 30/- per
MT. for being made available to
the Board and that woul d get
credited to the coffers of the
Board. This effect of the new

schene of hand! i ng char ges
introduced by the Board by the
i mpugned Resol uti on, t her ef or e,

cannot be said to be ambunting to a

nmere remi ssion fromthe  erstwile

earlier existing scales of handling

charges. It is a m snoner to

suggest that still the Board can be

said to have given a rem ssion and

not a hike in the scale of handling

charges by introducing new system

of transporting of ore wthinits

prem ses. Nor ~can it be said with

any justification that the Board

was not required to get this new

scale of handling charges which

included a real hike in the

charges, sanctioned by the Centra

CGover nent under . Section 52 of the

Act. In fact from 1992 the Board

itself had got the new system of

handl i ng charges and the scal es of

charges, in absence of narrow-gauge

railway line facility ~which had

stood wi thdrawn fromthe suppliers,

sancti oned by the Centra

Governnment under Section 52 of the

Act. If that is so, it is axiomatic

that it should have got the changed

scal es of rates of handling charges

inthe Ilight of the new system of

handl i ng services introduced from

May 1986 also sanctioned by the

Central Governnent.

We, therefore, find that the Division Bench of the High
Court was justified in taking the viewthat the inugned
Resol uti on dated 26th June 1986 seeking to bring into effect
new rates of handling charges in the light of entirely new
system of services then offered by the Board required prior
sanction of the Central Governnment under Section<52 of the
Act and could not be treated to be representing a schene of
rem ssion as envi saged by Section 53 of the Act. Point No. 1
is answered accordingly.

Point No. 2

So far as this grievance of the wit petitioners is
concerned, the learned Single Judge took the viewthat it
was not for the court to go into the mnutest details about
the value of the services rendered by the Board and its
exact co-relation with the rate of the handling charges
sought to be recovered by the Board for offering these
services. Shri Bobde, |earned senior counsel for the
appel l ants, was right when he contended that if it was felt
by the Court that highly disputed questions of fact arose
for its decision the wit petitioners could have been
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relegated to the renedy by way of a civil suit where matter
could have been thrashed out on proper evidence. However
that was not the only alternative remedy to which wit
petitioners could have been relegated by the Court. Under
the schene of the Act it appears clear that the Parlianment
inits wsdomhas entrusted the task of monitoring and
regul ating the scales of rates and statenents of conditions
under which various services are offered by the Board under
the Act to the shippers, to the apex authority of the
Central Government. The scales of rates and statements of
conditions framed by the Board in rendering these services
have to get prior sanction of the Central CGovernnent before
they becone ef fective. ' Even that apart the Centra
CGovernment in public interest nmay direct the Board to
suitably nodify or cancel such rates in exercise of its
powers under Section 54 and if the directions of the Centra
Governnment are not followed by the Board the Centra
CGovernment itself can cancel such rates or may nake such
nodi fications therein as it may think fit after considering
the objections of the Boards concerned. These statutory
powers entrusted by the Parlianment to the Central Governnent
both under Sections 52 and 54 of the Act |eaves no roomfor
doubt that wunder the  scheme of the Act itself the Centra
Government is the ultimate authority for deciding about the
propriety and justness of the scales of rates of services to
be rendered to the /shippers by the Board of the concerned
Ports governed by the Act. In the light of this statutory
schenme, therefore, \ the reasonabl eness of the settled scales
of charges for handling goods as tried to be recovered by
the Board wunder the Act could be validly nade the subject-
matter of scrutiny of the Central Government by aggrieved
parties by invoking the Central Governnent’'s powers under
Section 54 of the Act. Wen the wit petitioners raised the
contention about the excessiveness and unreasonabl eness of
the scale of rates of handling charges of nmanganese ore
sought to be recovered fromthem by the Board and when such
contention required scrutiny of relevant evidence which may
be led on the point the H gh Court was perfectly justified
in leaving that question to be . decided by the Centra
Government. It is obvious that it wll be for the Centra
Governnment to decide this question and to pass appropriate
directions in this connection which woul d be binding on the
appel | ant-Board. In short the question whether the scal es of
handl i ng charges sought to be levied fromthe respondents
for handling their manganese ore during the relevant period
bet ween 20th May 1986 and 12th February 1992 were just, fair
and legal or not was justifiably left by the H gh Court to
be decided by the Central CGovernment instead of deciding it
itself. Point No. 2 is answered accordingly.
Point No. 3

In this connection, it was vehenently urged by | earned
seni or counsel Shri Bobde for the appellants that the
Di vi sion Bench in the inmpugned judgnent had wongly assuned
that once it was held that the inpugned scale of rates
sought to be introduced by the Board as per its Resol ution
dated 26th June 1986 was ineffective in the absence of prior
sanction fromthe Central Governnment under Section 52 of the
Act, there was a hiatus or a vacuum during the period
bet ween 20th May 1986 and 12th February 1992 and during that
time there was no effective scale of handling charges at al
which could have been charged by the Board from the
concerned shippers of nmanganese ore. To that extent Shri
Bobde' s contention is well sustained. While answering Point
No. 1 we have already held agreeing with the H gh Court that
the new scale of rates for handling charges of nanganese ore
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pursuant to the Board s Resolution dated 26th June 1986 was
i neffective without prior sanction of the Central Governnent
under Section 52 of the Act. But as a consequence of the
said finding it would not necessarily follow that no other
effective scale of rates for handli ng manganese ore woul d be
left in the field. O course the extrene contention of Shri
Bobde that the earlier scale of rates which was in force
from 1st January 1984, nanely, Rs. 35/- per MT. of
nmanganese ore would remain operative during this period
cannot be accepted. The reason is obvious. As already
noticed, the earlier effective scale of rates as sancti oned
by the Central Government which was operative from 1st
January 1984 being Rs. 35/- per MT. was already remtted
though conditionally by the appellant-Board itself by its
Resol ution dated 30th Cctober 1984. Thus from 30th October
1984 the effective scale of rates for handling charges of
manganese ore remained Rs. 30/- per MT. It is this rate
whi ch must be” treated to ‘have continued during the
interregnum period ~from20th My 1986 till 12th February
1992. O ' course even this remtted rate of Rs. 30/- per
MT., from 20th May 1986 onwards had operated in absence of
the availability of infrastructural facility of narrow gauge
railway |ine which had stood w thdrawn by the Board fromthe
shi ppers. Consequently, ~whether the said existing remtted
rate of Rs. 30/- per MT. from20th May 1986 in the |ight of
the withdrawmn infrastructural facility of narrow gauge
railway line, which in is turn had shifted the burden of
transport charges 'of manganese ore fromplots to the wharf
on the shoul ders of ‘the shippers,” resulted in_ a |opsided
rate and whether it, therefore, became unreasonable or not
and by then whether it was backed up by proper quid pro quo
or not would renain a burning and noot question which had to
be resolved by the appropriate authority under the Act. Al
the same it could not have been assumed by the H gh Court in
the i npugned judgnment that ‘during the relevant period from
20th May 1986 to 12th February 1992 there was no effective
scale of rates for handling nanganese ore at all. To that
extent it nust be held that the Division Bench was in error
when it persuaded itself to hold that view The said finding
of the High Court s, therefore, set aside. Point No. 3 is
answered accordingly. This takes us to consideration of the
| ast point for determnation
Point No. 4

Shri Bobde, |earned senior counsel for the appellants
was right when he contended that there is no-question of
i nvocation of principles of natural justice or hearing the
affected parties when legislative action is brought on the
anvil of scrutiny or for that nmatter even an action of a
del egated legislative authority is brought in challenge. It
is axiomatic that a legislative exercise or exercise by a
subordinate | egislative agency inposing any tax “or fee or
charges would not require the affected parties to be heard
bef ore such charges or inmpost are levied. But this argument
of Shri Bobde may be relevant at the stage of Section 52 of
the Act wherein the scales of rates and statements  of
conditions franmed by the Board are put up for prior sanction
of the Central Governnent. However the said situation would
not prevail when a grievance is nade by the concerned
aggrieved parties who submit that the sanctioned scal es of
rates which are preval ent and operative require nodification
or cancellation in public interest as they are unreasonabl e,
excessive or, wholly or partly, lack the back up of guide
pro quo. As and when such grievances are nmade and are
required to be exanmined by the Central Governnent in
exercise of its statutory powers and functions under Section
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54 of the Act, if the Central Governnment gets convinced that
in public interest appropriate nodifications or cancellation
of rates are required to be nade, then it would be the
statutory obligation of the Central CGovernment to direct the
concerned Board accordingly and it will be equally the duty
of the Board to carry out such suggested nodifications or
cancel l ations as directed by the Central Governnent. At that
stage if the objections of aggrieved parties are directed to
be considered by the Central Government in public interest
no fault can be found with such a direction. Therefore, we
find that the directions issued by the Division Bench in the
i mpugned judgnent can be well sustained under Section 54 of
the Act by treating the objections raised by the wit
petitioner before the H gh Court as anpbunting to a request
to get appropriate nodifications or cancellations of the
scal es of rates for handl i ng nanganese ore at the
appel lant’s Port in public interest. It is obvious that the
Central Government in exercise, of its powers under Section
54 of the Act” can undertake the exercise enjoined by the
said Section if it considers-it necessary in public interest
so to do.  Central CGovernnent ~being an inpersonal body
functioning far away from the places where the major ports
and other ports are ~situated it would be obvious that
rel evant facts for invoking exercise of its power under
Section 54 of the/Act will have to be brought to the notice
of the Central CGovernnent and that can be done only by
aggrieved interested parties by way of representations.
Filing of such representations beforethe Central Governnent
by the concerned aggrieved parties, therefore, cannot be
said to be contra-indicated by Section 54 sub-section (1).
Once such representations are noved it will be the statutory
obligation of the Central Governnent to consider the said
representations and for effective discharge of its power-
cumduty entrusted to it under Section 54(1) it may be open
to the Central Government in__appropriate cases to even
permit the aggrieved parties representationists to be heard
in person, if so thought fit, and thereafter if the Centra
CGovernment thinks it fit to nake appropriate nodification or
cancel l ation of the settled and sanctioned scal e of rates of
handl i ng charges as leviable by the concerned Boards it can
proceed under Sections 52 and 54 of the Act calling upon the
Board to effect such nodifications or cancellations and in
the process it has t consider the objections or suggestions
of the concerned Boards as |aid down by the proviso to sub-

section (2) of Section 54. |If before effecting such
cancel lations or nodifications in the scale of rates the
concerned Boards have to be heard, if found necessary, or

their objections are to be considered there is no reason why
the aggrieved parties who nove the Central = Governnent
i nvoking its powers under Section 54(1) should be treated as
total strangers whose objections should not be considered by
the Central Government. OF course it has to be left to the
Central CGovernment as to howto consider such objections.
But it cannot be said that if a conpetent court gives a
direction in an appropriate case to the Central Governnent
to give notice to the objectors, call for their objections
and to consider the same such a direction would be dehors
the scope and anbit of Section 54 of the Act. It nust,
therefore, be held that the directions issued by the
Di vision Bench of the H gh Court in the inpugned judgnent
can be effectively sustained under Section 54 of the Act, if
not under Section 52 thereof. Point No. 4 is, therefore,
answered in the affirmative.

In the light of out conclusions and findings on the
aforesaid points for determnation we may take stock of the
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situation. The inpugned decision rendered by the D vision
Bench of the High Court and the ultimate directions issued
therein will have to be sustained subject to the rider that
the High Court was not justified in taking the view that
during the period from 20th May 1986 to 12th February 1992
there was no effective scale of rates for handling manganese
ore. The appeals, therefore, are liable to fail

Now remai ns the question as to what final directions
shoul d be issued in the light of the interimorder passed by
this Court on 10th August 1993. As we are confirming the
order of the High Court directing the Central Governnment to
decide the question about the appropriate scale of rates of
handl i ng charges of nanganese ore at the Vi sakhapat nam Port
during the period from 20th May 1986 to 12th February 1992
and as that direction has renained stayed for all these yrs,
we direct the appropriate authority in the Centra
CGovernment to decide the said question after issuing notice
to the wit petitioners and considering their objections, if
any, and ‘also after considering the objections, if any,
rai sed by the Board in this connection. Said exercise should
be conpleted by the appropriate authority in the Centra
Government within a period of four nonths fromthe date of
recei pt of copy of this order at its end. Respondent-wit
petitioners were directed by an interimorder of this Court
dated 10th August /1993 to pay the handling charges at the
rate of Rs. 30/- per MT. fromJune 1986 onwards. W are
told that for the entire period till 12th February 1992 the
respondents have paid up the bal ance of the anpbunts and the
bal ance of the handling charges accordingly. As the question
about the charging of appropriate scale of rates of handling
charges is being left to be decided by the Centra
CGovernment by our present order, it would be in the interest
of justice to direct that though these appeals are being
di sposed of, the question of refunding any amounts of excess
handl i ng charges paid by the respondents during the
aforesaid period is left to be decided in the light of the
ultimate decision of the Central CGovernnent /on this
guestion. It is obvious that in the Iight of the decision of
the Central Governnment if it is found that the appellant-

Board is liable to refund any excess amount of handling
charges to the respondents as collected by it from the
respondents during the relevant period, it wll be bound to

refund the sane within a period of eight weeks fromthe date
of decision of the Central CGovernnent with interest at the
rate of 12% per annum fromthe date of paynent of the excess
amount of handling charges by the respondents to the Board
till the actual refund thereof by the Board to the
respondent-wit petitioners. The appeals are disnissed
accordingly with no order as to costs in the facts and
circunst ances of the case




