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ACT:

Constitution of India 1950, Arts. 316, 317 and 319-office
of member and office of ~Chairman of Public Servi ce
Commission if different-Period for which office of = Chairman
can be held where nmenber is appointed Chairnan-' Ceasing to
hold office as nenber in Art. 319, Scope of-Policy behind
articles.

HEADNOTE
Article 316(2) of the Constitution provides that a nmenber of
a Public Service Commi ssion should hold office for a termof
six years fromthe date on which he enters upon his office
or until he attains, in the case of the Union Conmssion
the age of sixty five years, and in the case of ~a State
Conmi ssion or a Joint Conmi ssion, the age of sixty years,
whi chever is earlier
The respondent was appointed a nenber of the State Public
Servi ce Conmi ssion in March 1967. About two years later he
was appoi nted as Chai rman of the Conm ssion the question of
the date fromwhich the period of six years for which he was
entitled to hold office shoul d be counted.

HELD : The office of nenber is different fromthe office of
the Chairman. and so the respondent was entitled to  hold
office for the period of six years its Chairman of the
Comm ssion counted from the later date when he assuned
of fice is Chairnan.

(a) Article 316 deals with the appointnent of the Chairnan
and nenbers of the Commission their termof office and their

ineligibility for ree-appointnment. It shows that a Chairnan
of a Public Service Conmssion is also a nmenber of the
Public Service Commi ssion, that is a menber can fill one of
two offices-ordinary nmenber or nenber- Chairnan. But Ar.

316(1 A) shows that the office of a menber is different from
that of the Chairnman. [601E-QG
(b) The ineligibility provided for in Art. 316(3) is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

reappoi ntnment to that office. Hence the disability for
re-appoi ntnent attaches to the specific office, that is no
menber who holds the office of just a nenber, pure and
simpl e, shall be re-appointed to that office, that is, to
the office of nenber pure and sinple. But Art. 319(d),
whi ch bars a nenber fromtaking enpl oyment under CGovernnent,
expressly declares by way of exception, eligibility for
appointnent ",is the Chairnan of that or any other State
Public Service Conm ssion" on ceasing to held office as
menber, that is, a nenber of the Public Service Conmi ssion
of a State, on ceasing to hold office as such, is eligible
for appointment as Chairman of that Commission itself. it
follows that a nmenber when elevated to the higher office of
Chairman is not reappointed but is appointed to t he
different office of Chairman. The prescription of the
terminus a quo in Art. 316(2) is "fromthe date on which he
enters wupon his office” which, in the case of a Chairman
appoi nted  directly as such or originally as a nenber and
| ater el'evated to Chairman, begins when he starts
functioning as Chairman. [601H 602D

(c) Logically and legally there is automatic expiry of
office of the nenber qua ordinary nember on his assunption
of office qua Chairman. Wen a nenber holding office of a
menber takes no the office of Chairman. he by necessary
inmplication and co/instante, relinquishes or ceases to hold
his office is nenber and the, requirenment (if Art. 319 is
satisfied. [6Q2G 6C3H]

(d) Article 316(2) states that a menber shall hold office
for term of six  years or until he attains 60 years
whi chever is earlier: which nmeans that on the expiration of
the period of 6 years he ceases to hold office. Logically
590

therefore, Art. 319 nmeans that a nenber, on ceasing to hold
office as a result of his six year termexpiring, shall be
eligible for appointnent as Chairman of the sane Conmi ssion
There s no substance in the argunent that, on the 'above
interpretation, is nmenber can be appointed, in violation of
Art. 316(2). as

Chai rman not nerely when the six-year termexpires, but also
after he has attained the age of 60 years. Wen an ordinary
menber is appointed as Chairman by virtue of the —perm ssion
witten into Art. 319(d), what really happens is that the
i ncunrbent takes up a new office, nanely, that of Chairman
This nenber--cum Chairman, in terns of Art. 316(2) shal
hol d office. which in this case neans his new of fice, for a
term of 6 years or until he attains the age of 60 vyears
whi chever is earlier. [603D Q

(e) It could not be argued that the cessation  contenplated
by Art. 319 is not the category of persons whose six-year
term has expired but those who have been renpved for
infirmties wunder Art. 317, because, the wrote purpose of
Art. 319 is to maintain purity is services by prohibiting
temptation in future offices or enploynent and, it is
unlikely that the franers of the Constitution would have
contenplated by a special provision the appointnent to
hi gher posts of persons who were unworthy, [6C3A-D]

(f) It is true that an indefinite term of office and
frequent renewals in the sane State or in the Union are
fraught wth possible patronage and interference wth the
purity of the functioning of the Public Service Conm ssion
and that they should therefore be prevented by |ega
interdict. But in fact the nunber of instances when a
menber of a Public Service Conmmission had held office for
nore than 6 years are few Besides, anything between 6 to
12 years may not be so very long to justify the argunent of
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fear that the above object of a brief term would be
frustrated. In the last resort, the nenace to purity of
these high offices comes as nuch from dubi ous pressure and
patronage is fromother causes and where the highest seats
of power do not guard against these evil$, no constitution,
no law, no court can save probity in admnistration. [596H
597G

The majority view in Dhivendra Krishna v. Corpn of Calcutta,
A l.R 1966 Cal, 290 overrul ed.

Upenda Pas v. State, A 1.R 1970 Orissa 205 approved.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION : Civil Appeal No. 992 of
1973.

Appeal fromthe judgnment and order dated the June 4, 1973 of
the Mysore High Court at Bangal ore in Wit Petition No. 774
of 1973.

R. N.. Byra Reddy, A K- Sen, M \Veerappa, for the
appel | ant.

S. S. Javali and B. R Agarwal a, for the respondent.

L. N. Sinha, Solicitor General of India and S. P. Nayar,
for Intervener No. 1.

0] P. Rana, for Intervener No. 2.

A R Gupta and Narayan Nettar, for intervener No. 3.

The Judgnent of the Court was del ivered by

KRI SHNA | YER, J. A short issue as to the expiration of the
constitutionally guaranteed tenure of office of a Menber of
the Public Service Conmission, who, inthe mddle of his
term reincarnates as its Chairman and clainms a fresh six-
year spell, has lent itself to considerable argunment at the
Bar, the contributory causes being the differing views of
courts, varying practices of States, apparent incongruity
bet ween the paranount purpose and the expressed | anguage of
591

the provisions and the slight obscurity of the /'relevant
articles, the expert drafting and careful screening by the
"founding fathers’ notw thstandi ng.

One Shri Bidap, the respondent in this appeal, was appointed
Menber of the State Public Service Commission by the
Governor of Mysore on March 20,, 1967. Wile his term was
still running, the Governor was pleased to appoint him
Chairman of the Conmission with effect from February 15,
1969. The State took the view that the six years assured to
him by Article 316(2) commenced to run from the -date he
became Menmber sinpliciter and did not receive a fresh start
from the Ilater date when he assuned office ‘as Chairman.
Governnment’s view on the issue was revealed in answer to an
interpellation in the Legislative Council nmade on March 17,
1973. On this-reckoning the Chairnan’s term would have
ended on the 19th and so, the pani cked respondent hastened
to the High Court to avert the peril of premature ouster and
sought an appropriate wit interdicting Government’s nove.
The tinmely interimorder and the eventual allowance of the
wit petition balked the hope of Governnent and drove the
State to this Court in quest of a final pronouncerment on the
constitutional question involved. Wile there is divergence
of j udi ci al opinion at the H gh Court | evel , t he
preponderance of authority, including a ruling of the Mysore
High Court itself, mlitates against the appellant’s stand-
point. A broad consensus of adm nistrative practice evol ved
by the Union Governnent in response to an opinion tendered
by the Attorney Ceneral on a reference made to him at the
instance of the Conference of Al India Chairmen of Public
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Service Comm ssions (pronpted by divergent views expressed
in a full Bench judgnment of the Calcutta H gh, Court) also
goes agai nst the appellant’s position. Technically, neither
the appellant nor, for that matter, any citizen is bound by
adm nistrative verdicts on questions of |law and when the

Hi gh Courts di sagr ee, the law  becones uncertain
necessitating resolution of the conflict by the Suprene
Court. It is apt to renenber the words of Rich, J-
"One of the tasks of this Court is to preserve
uniformty of determination. It may, be that

in performing the task the Court does not
achieve the uniformty that was desirable and
what unifornity is achieved may be uniformty
of error. However in that event it is at
| east uniformty". (1)
Moreover, in a Covernment of laws like ours, the last court
has the last word on a given law, it being permissible to
the Legislature, subject to constitutional limtations, to
anmend '‘the law, if necessary. The question in the present
case being one  of general public inportance has to be
decided by this Court silencing the present and potentia
di sputes and laying down abinding rule for the whole
country.
Counsel for the appellant strenuously contends that there is
high policy animating the provisions, which linmt the
official life of a Menber of the Public Service Commr ssion
to a significantly short termof six years coupled with an
al nost bl anket ban on the hol ding
(1) Wwaghorn v. Waghorn, 65 Commw. L. R 239, 293 (1942).
592
of other office or taking up of other ~enploynent under
Covernment on ceasing to be a Menber. Before, we focus on
the fasciculus of Articles 316 to 319 to assess the force of
this and other subnissions, two basic questions fall to be
consi der ed. Is there any public policy of great noment
behind these Articles and if so, what is it ? Secondly,
assumng its existence and inportance, could this Court,
while interpreting the provisions of the Constitution
listen to such extrinsic voices, however natural |ogical and
persuasive or be guided by the olden rule of granmatica
construction which treats the text of the statute-as a sort
of forensic sound-proof room ?
The working life, of an Indian official in admnistration
can easily be, and is, several tines the six short years
granted to a Public Service Commi ssion Menber ~under Art.
316(2). Further employnent in public serviceis also not
unusual for superannuated officers, particularly at the
hi gher echelons. And yet there is substantial, although not
total, prohibition of subsequent enploynent in public
service of Conm ssion Menbers witten into the Constitution
by Art. 319. The |earned counsel rightly stresses that the
Public Service Comm ssion has vast powers of recruitnent of
candi dates for an i mMmense and increasi ng host of CGovernnent
posts which in a country with considerabl e unenpl oynent —are
prom to be abused if too close and too long a famliarity
with certain sectors were to be established. The prospect
and peril of the Executive, tenpting wth renewals of
menbership to influence the incunbents may corrupt that
institution, which nust zeal ously be kept above suspicion
This is the reason detre of the narrow period prescribed by
Art. 316(2), the taboo on reappointment in Art. 316(3) and
on taking up of any Governnent service clanped down by Art.
3109. This view gains strength fromthe proceedi ngs of the
Consti t uent Assenbly, particularly the speech of Dr.
Ambedkar. Maybe there is plausibility in the point that the
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three limtations on the office of nmenbership (nmade a shade
nore rigorous in the case of chairnmanship) were directed
towards obviation of abuse. Even so, is that a domi nant
concern of court in the interpretation of the statute or
altogether irrelevant? Are Constituent Assenbly Debates and
objects in the mnd of | awmkers put out of the judicia
area of vision by the classical exclusionary rules which are
part of our legal heritage fromthe British?
Angl o- Ameri can jurisprudence, unlike other systens. has
general ly frowned upon the use of parlianentary debates and
press discussions as throwing |light upon the neaning of
statutory provisions. Wlles, J. in Mller v. Tayler, (1),
stated that the sense and neaning of an Act of Parlianment
nmust be collected fromwhat it says when passed into |aw,
and not fromthe history of changes it wunderwent in the
House where it took its rise. . That history is not known to
the other House or to the Sovereign. |In Assam Railways and
Trading Co. Ltd. v. I.RC,(2) Lord Wit in the Privy
Counci | sai d:
"I't" is clear that the | anguage of a M nister
of the Crown in proposing in Parliament a
nmeasur e whi ch eventually beconmes law is
i nadm ssi bl e and the report of comn ssioners
(1) [1769] 4 Burr, 2303, 2332.
(2) [1935] A. C. 445 at p. 458.
593
is even nore renoved fromval ue as evi dence of
intention, because it does not follow that
their recomendations were accepted’.
The rule of grammatical construction has been accepted in
India before and after Independence. In the State of
Travancor e- Cochi n and others v. Bonbay Conpany Ltd.,
Al l eppey, (1) Chief Justice Patanjali Sastri delivering the
j udgrment of the Court, said :-
"It remains only to point out that the wuse
made by the |learned Judges below of the
speeches nade by the nmenber s of the
Constituent Assenbly in the course;, of the
debat es on t he draft Constitution is
unwarranted. That this formof extrinsic aid
to the interpretation of statutes is not
adm ssi ble, has been generally accepted in
Engl and, and the sane rule has been observed
in the construction of Indian statutes ~See
Admi nistrator General of Bengal v. Prem La
Mul lick, 22 nd. Appl. 107 (P.C’) at p. 118.
The reason behind the rule was explained by,
one of wus in Copalan v. Slate 'of Madras,
(1.950) S.C.R 88 thus :
"A speech made in the course of the debate on
a bill could at best be indicative- of the
subj ective intent of the speaker, but it could
not reflect the inarticulate nental process
lying behind the majority vote which carried

the, bill. Nor is it reasonable to assune
that the minds of all those legislators were
in accord".

O, isit is nore tersely, put in an Anmerican
case-

"Those who did not speak may not have agreed
with those who did; and those who spoke m ght
differ fromeach other-United States v. Trans-
M ssouri Freight Association, (1897) 169 U. S
290 at p. 318 (sic)".

This rule of exclusion has not always been
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adher ed to in America, and. sonet i nes
di stinction is made between usi ng such
material to ascertain the purpose of a statute
and using it for ascertaining its neaning. It
woul d seemthat the rule is adopted in Canada
and Australia-see Craies on Statute Law, 5th
Edn. p. 122 (pp. 368-9)".

In the American jurisdiction, a nore natural note has

sonetines been struck. M. justice Frankfurter was of the

view2) that-
" f the purpose of construction is t he
ascertainnent of rmeaning, nothing that s
logically 'relevant should be excluded, and
yet, the Rul e of Exclusion, which is generally

fol | oned in Engl and, insists t hat, in
interpreting statutes, the proceedings in the
Legi sl atures, including speeches del i vered

when the statute was di scussed and adopted,
cannot be cited in courts".
(1) AIR 1952 s. C. 366.
(2) See reference in The Indian Parliament and the
Fundanent al Ri ght s- Tagore
Law Lectures-Chapter VI. p. 141.
594
Crawford on Statutory Construction at page 388 notes that-
"The /judicial opinion on ‘this point is
certainly not quite uniform and there are
Anerican decisions tothe effect that the
general = history of a statute and the various
steps leading upto an enactmnent  including
amendnments _or nodifications of the origina
bill and reports of Legislative Conmittees can
be | ooked at for ascertaining the intention of
the legislature where it is in doubt; but they
hold definitely that the legislative history
i s inadm ssi bl e when there is no obscurity in
the neaning of the statute".
The Rule of Exclusion has been criticised by jurists as
artificial. 1Ile trend of acadenic opinion and the practice
in the European system suggest that -interpretation of a
statute being an exercise in the ascertainnent of  meaning,
everything which is logically rel evant should be adm ssible.
Recently, an emnent Indian jurist has reviewed the  |ega
position and expressed his agreenment with Julius Stone —and
Justice Frankfurter. (1) of course, nobody suggests that such
extrinsic materials should be decisive, but they -nust be
admi ssi bl e. Aut horship and interpretation nust rmutually
illumne and interact. There is authority for the
proposition that resort nay be had to these sources 'with
great caution and only when incongruities and anbiguities
are to be resolved.(2) There is a strong case for “whittling
down the Rule of Exclusion followed in the British' courts
and for |ess apologetic reference to | egislative proceedi ngs
and like materials to read the neaning of the words of a
statute. VWere it is plain, the |language prevails, but
where there is obscurity or lack of harnmony with other
provisions and in other special circunstances, it nmay be
legitimate to take external assistance such as the object of
the provisions, the mschief sought to be renmedied, the
social context, the words of the authors and other allied
matters. The | aw of statutory construction is a strategic
branch of jurisprudence which nmust, it nay be felt, respond
to the great social changes but a conclusive pronouncenent
on the particular point arising here need not detain us
because not hi ng, decisive as between the alternative
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interpretations flows froma reliance on the Constituent
Assenbly proceedings or the broad purposes of the statutory
schene.

A few excerpts fromthe drafting preludes to the fram ng of
the Constitution fromthe masterly study by B. Shiva Rao and
rel evant quotes froma few inportant speeches in the House
may be apposite and illuminating. The Royal Conmm ssion on
Superior Services in India, popularly called the Lee
Conmi ssion (1924) observed(3)

"Wher ever denocratic institutions exi st
experi ence has shown that to secure an
efficient civil service it is essential to
protect it as far as possible from politica
or personal influences and give it t hat
position of stability and security

(1) The I'ndi an Par | i ament and t he
Fundament al' Ri ght.s- Tagore Law LeCt ures,

p. 148.

(2) A. K CGopalan v. State of Madras, AIR
1950 S. C 27.

(3) The Framing of ~India’s Constitution-A
Study, pp. 724-725.

595

which is vital to its successful working as
the /inmpartial and efficient instrunment by
whi ch governments, of ~whatever politica

conpl exi on, nmay give effect to-their policies.
In countries where this principle has been
negl ected, and where the "spoils systent has
taken its place,  an inefficient. and dis-

or gani sed ci vil service has been the
inevitable result and corruption has been
ranpant .

As a result of these recomendations Public Service
Conmm ssions were set up in the country with the objectives
outlined by the Lee Commission. B. Shiva Rao has drawn
attention to the doings of the drafting commttee(1l) -
" Sant hanam Anant hasayanam Ayyangar, Ms.
Durgabai and T. T. Krishnamachari suggested an
amendnment to lay down... that a nenber of a
State Commi ssion would on retirement be
ineligible, for any office other than the
Chairman or a nenber of the Union Conm ssion
or the Chairman of a State Conmi ssion. The
principle of this anendnent was accepted by
the Drafting Comm ttee which incorporated it
in suitable terns in the revised draft of the
article noved by Arbedkar in the | Constituent
Assenbly on August 22, 1949".
Dr. Anbedkar introducing the provisions /spoke
(2)
"Now | <come to the other inportant  rmatter
relating to the enployment or eligibility for
enpl oymrent of the menbers of the Public
Servi ces Commi ssion-both the Union and State
Publ i c Services Conmi ssions. Menbers will see
that according to article 285, clause (3), we
have made both the Chairman and the Menbers,
of the Central Public Services Comm ssion as
well as the Chairman of the State Comm ssion
and the nenbers of the State Comm ssion
ineligible for reappointnment to the same posts
that is to say, once a termof office of a
Chairman and Menber is over, whether he is a
Chairman of the Union Conm ssion or t he
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M.

Chairman of a State Conm ssion we have said
that he shall not be reappointed. | think
that is a very salutary provision, because any
hope that mnight be held out for reappointnent,
or continuation in the same appointnment,

may act as a sort of tenptation which may
induce the Menber not to act with the sane
inmpartiality that he is expected to act in
di scharging his duties. Therefore, that is a
fundanental bar which has been provided in the
draft article".

Jaspat Roy Kapoor tabled several amendnments in support

of which the spoke at length. One of the anendnents, which
was turned down by the House but highlights portions of the

area
t her eof ,

(1)
(2)
(3)
596

of the present controversy and his speech in support
may be excerpted(3) here

The Frami ng of India s Constitution-A Study-p. 734.
Consti tuent Assenbly Debates (Vol. 9) 1949. p. 575.
Const'i tuent Assenbly Debates (Vol. 9) (1949) p. 58 1

“That at the end of the proposed new article
285-C, the follow ng proviso be added: -
Provided that a nenber’'s total period of
enpl oyment -~ in the different public service
comm'ssions shall not exceed twelve Years".
"Thi's anendrment is nore than inportant than ny
ot her ' amendnents. | was confirmed in this
view. fromwhat | heard Dr. Anbedkar say this
nmorni ng i n movi ng hi s own anmendnent. He said,
while explaining article 285 that  a person
shal | not hold office as a Menber of ‘@ Public
Service Comm ssion for nore than six. years.
That of course is partially provided in clause
(3) of article But that clause refers only to
t he r eenpl oynent of ~a person to t hat
particular post. So-far as the other posts
are concerned, that (cl ause does not apply. So
according to article 285-Ca nenber 'of a
Publ i c Service Commi ssion can continue to be a
Menber of one or other of the public service
conm ssions for any nunber of years. |  say
"any, nunber of years’ because, for six years
one can be a nmenber of a State Public Service

Commi ssi on. Thereafter, for another Si X
years, he can be the Chairnan of a State
Public Service Commission. It cones to twelve

years. Thereafter again he can be:..........
"I submit this is not a satisfactory state of
affairs.”

Shri H V. Kamath adverted, in his speech, to
this topic then he said(1l) :

"It is agreed on all hands that the permanent
services play an inportant role in t he

admnistration of any country. Wth the
i ndependence of our country t he
responsibilities of the services have becone
nore onerous. They- may nake or mar the
efficiency of t he machi nery- of
adm nistration-call it steel frame or what you

will-a machinery which is so vital for the
peace and progress of the country."

“"If a menmber of the Public Service Comm ssion
is under the inpression that by serving and
kowowing to those in power he could get an
of fice of profit under the Governnent of India
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or in the Government of a State, then | am
sure he would not be able to discharge his
functions inpartially or with integrity".

"The public here have sonetinmes been nmade to
feel that famly or group interests have been

promoted at the expense of the national; and
to protect the Mnisters against such a
charge, it is necessary that the Public
Service Comm ssions nust be kept conpletely
i ndependent of the executive.. . " .InD
From these parliamentary proceedings the focal point of
constitutional vigilance becones manifest. An indefinite

term of office and frequent renewals for any, incunbent in
the sane State or in the Union linked up with tendencies of
superannuating officials to prospect

(1) Constituent Assenbly Debates (Vol. 9) (1949) pp. 586,
589.

597
for post-retirement posts are  fraught with possi bl e
pat r onage and interference with the purity of t he
Comm ssion’s functioning and shoul d be prevented by |ega
interdict. Art. 316(2) sets-a limt of six years for the

office of a Menber of a Public Service Conmission and an
outer limt of 60 years of age (65 in the case of the Union
Public Service Conmission). There is an. express bar on
reappoi ntment on the expiration of the first term Art.
316(2). There is 'a further prohibition  against t he,
securing of any State enploynent by Menbers of t he
Conmm ssion on ceasing to be such Members, subject to a few
exceptions (Art. 319). if the argument of the appellant were
to be accepted. a Menber, be he Chairnman or not, or one or
the other in succession, will get a total termof six years
only. That is to say’, even in the nmddle of his ‘term as
Menber, if he is appointed Chairman, he wilt get only a run
of six years to serve fromthe date he became an ordinary
Menber . On the other hand, if therival contention of the
respondent were to prevail, in the case of a Menber of a
State Public Service Commission, there is a possibility of
his getting a maxi mum of six years as ordi nary ~Menber and
anot her six years as Chairnman of the Conmission in the Sane
State. of course, we are not concerned with the prospect of
appointnents in other States as the m schief sought to be
prevented is the possibility, of abuse by too long a ten-are
in the same State. The situation in which a Menber nmay thus
enjoy a twelve-year termis so rare and, perhaps, may fal

to the good fortune of only a few exceedi ngly good Menbers-
and, indeed, anything between six to twelve years may not be
so very long in the effective life of a public  servant-that
the apprehension of the object of a brief term  being

frustrated does not disturb us. |In this context, it is
reassuring to note that in twelve states and the Union there
have been, as disclosed by Ext. "G, only two instances

beyond eight years of tenure and only 19 cases where nore
than a six year termis seen to have been obtained. My be
Ext . "G is not exhaustive, and incidentally it indicates
the practice which has prevailed in the country during the
| ast over two decades of reading Art. 319(d) as, enabling a
fresh term of office fromthe date of appointrment as

Chairman. it is clear that though nere practice cannot
legitimse what is illegal it contradicts the consternation
raised by the appellant of likely msuse of power. |In the

| ast resort the menace to purity of these high offices cones
as nmuch from dubi ous pressures and patronage as from ot her
causes and where the highest seats of power do not guard
against these evils, no constitution, no law, no court can
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save probity in Admnistration. W cannot assent to the
appel | ants argunent of fear.

Nor is this question of lawres integra. The Calcutta High
Court had considered it in a Full Bench decision reported in
AR 1966 Cal. 290. The mpjority view was that the term of
office of six years was to be conputed fromthe date of the
appoi ntnent as Menber of the conmission and even if, in
m dstream he was made Chairman. tinme ran out finally at the
end of the first six years. The minority opinion handed in
by Mtter, J. took a contrary view based on an harnonious
reading of Arts. 316 and 319 reaching the result that a
Menber appoi nted as Chairman i naugurates a newtermfromthe
| ater date. The Mysore Hgh Court was confronted with this
guestion

598

in Wit petitions Nos. 6492, 5031 and 3758 of 1969. There
the challenge to the validity of the Chairnman’s continuance
in office was made by certain disappointed applicants for
the post of District Educational officer. The H gh Court
followed the mnority view of Mtter, J. and the respondent
in this appeal has produced a copy of the Mysore Judgnment as
Ext. "B along with his Wit Petition since the ruling has
not been reported. The Orissa H gh Court also fell in line
with Msore, dissenting fromthe majority judgnent in the
Cal cutta case. That decision, reported in AIR 1970 i ssa
205, reads into the appointnent of a Menber as Chairman an
i pso facto cessation of his forner office as Menber when he
enters upon the duties of his new office, and thus seeks to
reconcile Art. 316 with Art. 319. ~The Hi gh Court of Patna
responded to this issue in-a l'ike manner ~“in a judgnent
rendered in CWJ.C 1997 of 1970 (reproduced at pages 54 to

61. of vol. Il of the paper-book). It may be noticed that a
special |eave Petition against this judgnent was disnissed
in line by- the Supreme Court (the said order is Ext. 'C

inthe wit petition).

It now remains to understand the ratio of those decisions in

the light of the anatony of the constitutional schene

contained in Arts. 316 to 319. ‘At this stage we nay read

Arts. 316, 317 and 319 in extenso
316 (1) Appointnment —and terms of office
of Menbers.
The Chairman and other Menbers of a Public
Service Comm ssion shall be appointed in the
case of the Union Commission or ~a Joint
Conmi ssion by the President, and in the case
of a State Comm ssion, by the Governor of the
State :
Provided that as nearly as may be one half of
the nmenbers of every Public Service Conm ssion
shall be persons who at the dates of /their
respective appointnments have held office for
at least ten years either under the Governnent
of India or under the CGovernment of State, and
in conputing the said period of ten years —any
peri od before the comencenent of this
Constitution during which a person has held
office wunder the Crown in India or under the
CGover nirent of an Indian State shall be
i ncl uded.
(1A) If the office of the Chairman of the
Conmi ssion becones vacant or if any, such
Chairman is by reason of absence or for any
other reason unable to performthe duties of
his’ office, those duties shall, until sone
person appointed under «clause (1) to the
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vacant office has entered on the duties
thereof or, as the case may be, until the
chai rman has resuned his duties, be perforned
by such one of the other nmenbers of the
Commission as the President, in the case of
the Union Conm ssion or a Joint Conm ssion

and the Governor of the State in the case of a
State Conmi ssion, nmay appoint for the purpose.
(2) A menber of a Public Service Comm ssion
shall bold office for a termof six years from
t he date on which

599

he enters upon his office or until he attains,
in the case of the Union Conm ssion, the age
of sixty-five years, and in the case of a
State Conmmission or a Joint Conmm ssion, the
age of sixty years, whichever is earlier

Provi ded t hat -

(a) a nenber of a Public Service Comission
may, by witing under his hand addressed, in
the case of the Union Conmi ssion or a Joint
Conmi ssion, to the President, and in the case
of a State Comm ssion, to the Governor of the
State, resign his office;

(b) a menber of a Public Service Conm ssion

may be renoved fromhis office in the manner
provided in clause (1) or -clause (3) of

Article

317.

(3) A person who holds office as a nenber of
a Public  Service Conmi ssion shall, on the
expiration of his term of of fice, be

ineligible for reappointnment to that office.
Renoval and suspensi on of a Menber of a Public
Servi ce Conmi ssion:

317(1) Subject to the provisions of clause
(3), the Chairman or any other nenber of a
Public Service ,Commission shall ~“only be
renoved from his office by order of the
Presi dent on the ground of mi shehaviour after
the Supreme Court, on reference being made to
it by the President, has, oninquiry held in
accordance with the procedure prescribed in
that behalf under article 145, reported that
the Chairnman or such other nmenber, as the case
may be, ought on any such ground to be
renoved.

(2) The President, in the case of the Union
Comm ssion or a Joint Conmssion, and the
Governor in the case of a State Comm ssion
may suspend fromoffice the Chairman- or any
ot her nenber of the Conmission in respect of
whom a reference has been made to the Suprene
Court under clause (1) until the President has
passed orders on receipt of the report of the
Supreme Court on such reference

(3) Not wi t hst andi ng anything in clause (1),
the President may by order renove from office
the Chairman or any other nenber of a Public
Service Commission if the Chairman or such
ot her nmenber, as the case mmy be-

(a) i s adjudged an insolvent; or

(b) engages during his termof office in any
paid enployment outside the duties of his
of fice; or
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(c) is, in the opinion of the President,
unfit to continue in office by, reason of
infirmty of mind or body.
(4) It the Chairman or any other nenber of a
Public Service Commi ssion is or becones in any
way concerned or interested in any contract or
agreenment made by or on behalf of t he,
CGovernment of India or the Governnent of a
State or participates in any way in the profit
thereof or in any benefit or emolunent arising
therefrom otherwi se than as a nmenber and in
comon w th the other menmbers of an incor-
porated conpany’, he shall, for the purposes
of clause (1), be deenmed to be guilty of
nm sbehavi our..
Prohibition as to the holding of office by
menbers -~ of Conmm ssion on ceasing to be such
menbers.
319. On ceasing to hold office-
(a) the Chairman of the Union Public Service
Conmi ssion” shall be ineligible, for further
enpl oynent either wunder the Governnent of
I ndi a or under the Government of a State;
(b) the Chairman of a State Public Service
Conmi ssion shall be eligible for appointnent
as, ' the Chairman or any other nenber of the
Union 'Public Service Commission or as the
Chairman of any other State Public Service
Comm ssion, but-not for any other " enploynent
ei ther under the Governnent of India or under
the CGovernment of a State
(c) a nenber other than the Chairman of the
Union Public Service Conmission shall be
eligible for appointment as the Chairman of
the Uni on Public, Service Conm ssion or as the
Chairman of a State public Service Conm ssion
but not, for any other enploynent either under
t he CGover nirent of ~India or under t he
Government of a State,;
(d) a nmenber other than the Chairman of a
State Public Service Commssion shall  be,
eligible for appointnment as the Chairman or
any other nmenber of the Union Public  Service
Comm ssion or as the Chairman of that or any
other State Public Service Comission, but not
for any other enployment either ~under the
Government of India or under the Government of
a State.
It is obvious fromthe | anguage of the articles, adnmitted by
both sides and accepted by all the decisions that a Chairnan
also is a Menber. The appellant’s argunent is that Art.
316(2) fixes a termof office of six years for a nenber, who
ex hypothesi includes a Chairman, and so the incunbent,  be
he menber sinmpliciter or
601
menber-cum Chairman or for part of the period nenber and
[ ater Chairman, cannot exceed the |egal span of six years in
all, menbership being a conmon denom nator covering both
of fices. The framers have taken care to limt the life of
nmenber to a termof six years. And wherever (unlike in Art.
316(2) distinct treatnent for the two offices is intended,
clear |anguage separately dealing with them or by naking
references, has been used, as is so evident fromArts. 316
(1A), 317 and 319). To fortify the reasoning, reliance is
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placed on Art., 3 61 (3) which places an enbargo on
reappoi ntment on expiry, of the termof office of nenber
(which expression covers Chairman). A |arger-than-six-year
term by taking on Chairnmanship to nmenbership would violate
sub-art. 2 and subvert sub-art. 3 of Art. 316., runs the
submi ssi on. So presented, the’ argunent seens inpressive.
But this apparent tenor gets a severe jolt when we turn to
Art. 319(1) (d), for, if full credit were to be given to the
opening words, "on ceasing to hold office" a nmenber of a
Public Service Conmmission is declared to be eligible for
appointnent as its: Chairman at the expiration of his six-
year term as ordinary menber. A nenber ceased to hold
of fice when six years of service are over and renotely when
he is renoved for infirmties (Art. 317). To deny this
effect to the provision, which is an integral part of the
schene, and to confine its operation to recondite instances
of insolvents, delinquents and inmbeciles dealt with in Art.
317 is to argue Art. 319 into a reductio ad absurdum
A closer probe intothe key Articles 316 and 319 inforned by
the brooding presence of a constitutional purpose behind
them may  now be undertaken. A ~subject-w se dichotony
suggests that Art. 316 deals with the appointnment of the
Chai rman and menbers of the Commission, their termof office
and their ineligibility for re-appointnent, while Art. 319
relates to a different topic viz., the prohibition, wth
narrow exceptions, ~against further enploynent in State
service. Concern for purity of the office and vulnerability
to abuse of powers are wit |large on these provisions. Even
so, a few |legal ideas, pervadingthe articles will dissolve
the difficulties conjured up based On Art. 31.6(2) and (3).
Let us item se them

(1) A Chairman is also a nenber, as the very

first words of Art. 3167indicate.

(2) Neverthel ess, the office of nmenber is

different fromthat of Chairman and so also

the duties attached to each, as is eloquently

evident fromArt. 316(1A).
Thus while both are nmenbers, they hold different offices.
Sub-Art. (2) sanctions the holding of office by, a: menber
for six years "fromthe date on which he enters wupon his
office" which is signified by his entering "on the duties
thereof’, to adopt the | anguage of (1A). An office, as is
thus self-evident, has duties and a nenber sinpliciter has
certain duties while a Chairman has other duties of. office.
The offices are different though both <the holders are
generally nmenbers. The Prescription of the terminus a quo
in (2) is '"fromthe date on which he enters upon his office
which, in the case of a Chairnan
602
appointed directly as such or originally as nenber and | ater
el evated as Chairman, begins when he starts functioning as
Chairman. So far is clear.
Article 316(3) neatly fits in and indeed the draftsman has
per spi caci ously focussed attention here on the office of a
person (as distinct from nenbership) and the incunbent’s
ineligibility to reappointnent to that office. The cardina
point is the identity of the office and the injunction is
agai nst reappointnment to that particular office. A nenber
can fill one of two offices-as an ordinary nmenber ,or as a
menber - Chai r man and the disability for r eappoi nt ment
attaches to the specific office. The distinction is fine
but real. No nember who holds the office of just a nenber
pure and sinple shall’ be re-appointed to that office i.e.
to the office of nenber pure Ind sinple. The offices being
di fferent it is semantically wong to descri be t he
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appointnent of a nenber to the office of Chairman as

reappoi nt ment . To re-appoint to an office predicates the
previous holding of that identical office. Re-, as a
prefix has the sense of 'again'. it follows straight from

this that an ordinary nenber when elevated to the higher
office of Chairman is not reappointed and does not
contravene Art. 316(2) or (3) evenif it be on he ful
course of six vyears of the office of ordinary nmenber
havi ng run out.
Now |l et us study the anbit and |limtations of Art. 319. It
primarily enunmerates the prohibitions attached to t he
hol ders of offices of Chairman and nmenber of Public Service
Conmi ssions but carves ,out a few 'savings’ to the ’'dents’.
W are directly concerned with sub-cl. (d) which bars a
menber from taking up enploynment under Government but
expressly declares, by way of exception, eligibility for
appoi ntnent "as the Chairman of that or any other State
Public ~Service ~Commission", an ceasing to hold office as
menber . (See the careful accent on office and appointnent
wi thout there). ~The fair neaning of this provision is that
a nmenber of Public Service Commission of a State on ceasing
to hold office as suchis eligible for appointrment as
Chairman of that Conmm ssion itself. Odinarily when a
menber has run out his termunder Art. 316(2), he ceases to
hold office. Art., 316(2) states that a nenber shall hold
office for a termof six years which nmeans that on the
expiration of that period he ceases to hold office. So the
normal way a nenber ceases to hold office is by his six-year
termspending itself out (or by his crossing the age bar of
60 or 65 as the case may be). Logically, therefore, Art.
319 neans that a nmenber on ceasing to hold office, as a
result of his six-year termexpiring, shall be eligible for
appoi nt nent as Chai rnman of the sane Commi ssion. There is no
contravention of Art. 316(3) which prevents reappointnment to
the sane office. In the present case, the office of nenber
is different fromthe office of the Chairman and so there is
no re-appointnent to that office when a nenber /is nmade
Chai r man. Simlarly, Art. 316(2) is not breached because
there is a six-year termfor each office. The counter argu-
ment on the basis of Art. 316(2) and (3) fails to explain
Art. 319 (1)(d) which expressly authorises appointnent of a
menber as
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Chairman on ceasing to hold office. The very strained
ar gunent that the cessation contenplated is not t he
straightforward category of persons whose six-year term has
expired, but the condemmed and recondite category covered by
Art. 317(3) is too jejune for judicial acceptance. For. one
thing it is extraordinary to think that persons covered by
Art. 317(3) will at all be considered for appointnent to a
hi gher post of Chairnman. That sub-Article speaks of renova
of a nmenber because of insolvency or obj ecti onabl e
engagerment in paid enployment outside the duties of his
of fice or ineffectiveness to continue in office by reason of
infirmty of mnd or body. The argunent is only to  be
nentioned to be rejected and it is hardly fair to the
franers of the Constitution to think that they would have
contenpl at ed such unworthies to be appointed to higher posts
by a special provision under Art. 319 while the whole
purpose of that Article is to maintain purity in service by
prohi biting tenptation for future offices or enploynent.
The | earned Advocate Ceneral urged that Art. 316(2) would be
stultified by the interpretation we adopt of Art. 319. If a
menber can be appointed as Chairman on ceasing to hold
of fice under Art. 316 (2), he could as well be appointed so
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not nerely when his six-year termhas expired but also
after he has attained the age of sixty years. There is a
fallacy in this submssion. which will be apparent on a
careful reading of Art. 316(2). That sub-article says that
a nmenber shall hold office for six years or until he attains
sixty years, whichever is earlier. Wen an ordinary menber
is appointed chairman by virtue of the permssion witten
into Art. 319(d), what really happens is that the incunbent
takes hold of a new office, namely, that of Chairman. He is
a nenber all the sane, as we have wearlier seen. Thi s
menber-cum Chairman in terns of Art. 316(2) shall hold
office, which in this case neans his new office, for a term

of six years or until he attains the age of sixty years. |If
he is appointed Chairnman 'past sixty, the appointnment wll
be still-born because by the mandate of Art. 316(2) he shal

hold office only until he attains the age of superannuation

This date havingalready transpired, he cannot hold the
of fice at all

Anot her conundrum raised is as to how when an ordinary
nmenber i'n “the course of the six-year period is appointed
Chai rman we can read into such an appointnent as 'ceasing to
hol d office’ as menber this being a requirement for Art. 319
to apply. The obvious answer is that when a nenber hol di ng
the office of a nenber takes up the office of Chairman, he,
by necessary inplication and co instante,  relinquishes or

ceases to hold his office as ordinary nenber. It is incon-
ceivable that he will hold two offices at the sane tine and
that will
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al so reduce the nunber of nenbers of the Public Service
Conmi ssi on. Therefore, logically and legally we may spel

out an automatic expiry of office of the nenber qua ordinary
menber on his assunption of office qua Chairnan

Nor is the public m schief sought to be avoided by Arts. 316
and 319 defeated by this interpretation. In any case they
cannot serve indefinitely, nor remain for anything Iike
twentyfive or thirty years which(is the normal tenure of a
Gover nment servant.

The vari ous rul i ngs we have adverted to earlier
substantially adopt the argunments we have set out, although
in sone of themthere is margi nal obscurity. The thrust  of

the reasoning accepted in all but the Calcutta case
substantially agrees wth what has appealed to us. For
these reasons we di smiss the appeal with costs.

V.P.S. Appeal dism ssed.
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