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The Appellants herein-with Bharat Rai and Ganeshi Rai (since
deceased) were prosecuted for commi ssion of the offence of causing
intentional death to one Baijnath Singh and di sappearance of his dead
body.

A First Information Report was lodged by Rajnath Singh (PW3),
brot her of Baijnath Singh (deceased) alleging that on 21.8.1980 at about 4
in the afternoon he along with himwas at their plot of land situated by the
side of a Dhab in the north of village Dudhiyan where they had gone for
cutting Masuria Crops. The Appellants together with Bharat Rai and
Ganeshi Rai, variously arned, took themforcibly on a boat to the Dhab
letting the boat nmoving freely. After the boat had proceeded sone
di stance, they started assaulting the deceased. He, however, finding an
opportunity in this behalf junped fromthe boat and started sw nm ng
towards the higher ground, shoutingand crying for help. Baijnath Singh
died as a result of the assault and his dead body was carried away in their

boat. It was stated that the occurrence had been seen by Satyanand Si ngh
(PW1), Kanmeshwar Singh (PW2) and Pancham Singh (PW5). It was
alleged that in view of the flood conditions as also due to night fall, the

report could not be lodged in the night. As regards nmotive for

comm ssion of the said offence, the informant all eged that the deceased
had a piece of |land near the house of the accused and they repeatedly
used to pluck the naize and cut away the Masuria crop grown on that

land as a result whereof the parties had been quarreling with each other
Al l egedly, Baijnath Singh had al so apprehended the accused cutting away
his Masuria crop wherefor he had abused themin retaliation. The

accused persons are said to be belonging to one famly and they had been
i ndul ging in comm ssion of theft and dacoity. The nmurder of Baijnath
Singh was said to have conmitted in retaliation of the 'said incident. I'n
the First Information Report, two accused were said to be carrying
country made pistols while the rest were arned with gandasas, |athies and
spears. The dead body was recovered after five days, \i.e., 26.8.1980.
The dead body was first seen by the Chowkidar (PW4) of the village.

He reported to the informant thereabout. He came and also identified the
dead body. Al the accused persons were convicted for conm ssion of an
of fence under Section 302/34 read with Section 201 of the Indian Pena
Code and sentenced to undergo inprisonnent for |ife under Section

302/ 34 and five years rigorous inprisonment under Section 201 of the

I ndi an Penal Code by a judgnment and order dated 31.7.1987. An appea
preferred thereagainst by the accused has been di sm ssed by the High
Court by the inmpugned judgnent.

M. P.S. Mshra, |earned senior counsel appearing on behalf of the
Appel l ants, submitted that the | earned Sessions Judge as al so the High
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Court committed a serious error in holding that the dead body had been
identified to be that of the deceased. According to the |earned counsel
keeping in view the post nortemreport which clearly showed that only
bones were visible, it could not have been identified and in that view of
the matter the prosecution case cannot be said to have been proved.

It was further submitted that sone of the independent w tnesses
who could throw | i ght on the prosecution case had deliberately been
wi t hhel d by the prosecution as a result whereof the Appellants suffered
grave prejudice. Non-exam nation of independent and uni nterested
wi t nesses by the prosecution, having regard to the fact of the case, M.
M shra would submt, was inperative. Reliance in this behalf has been
pl aced on Sahaj Ram and Others v. The State of U P. [(1973) 1 SCC 490]
and Habeeb Mohanmad v. The State of Hyderabad 1954 SCR 475].

The High Court, it was urged, comritted a serious error in passing
the i npugned judgnment insofar as it failed to take into consideration the
fact that the deceased was having crimnal background and, thus, could
have been done to death by others. . The Appellants, it was contended,
have been inplicated because of the enmity. |Inconsistency in depositions
of PWs, it was submtted, had also not been taken into consideration by
the courts below. It also argued that the Trial Court as also the High
Court ought to have considered individual overt acts on the part of each
of the Appellants.

Ms. Kirti Sinha, |earned counsel appearing on behalf of the State,
on the other hand, subnitted that the |l earned Sessions Judge and the High
Court rightly convicted the Appellants herein in view of the evidence of
the eye witnesses to the occurrence, viz., PW. 1, 2, 3 and 5.

The | earned Trial Judge in his judgnent inter alia held:

(i) The injuries inflicted on the body of the deceased were
honi cidal in nature
(ii) The prosecution has been able to show that the dead body of

Bai j nath Singh had been identified.
(iii) Al t hough PW3 was inimcally di sposed of towards the
accused, it cannot be said that he had falsely inplicated the

Appel | ant s.

(iv) The prosecution has assigned sufficient reasons for non-

exam nation of the witnesses named in the chargesheet.

(v) Evi dences adduced on behal f of the prosecution witnesses being

consi stent, the prosecution case has been proved.
The High Court in its judgment opined:

(i) The prosecution has brought on records sufficient evidences to
prove that the assailants had arrived on a boat,  assaulted the

deceased and carried away his dead body.

(ii) The prosecution witnesses being closely associated with the
deceased, it was not difficult for themto identify the corpse.

(iii) Ccul ar evi dences being consistent in nature, the prosecution has
been able to prove the charges as agai nst the Appellants.

PW3 is the informant. The First Infornation Report was | odged at
the earliest possible opportunity. The informant categorically stated that
he not only saw the deceased being assaulted, he at the first opportunity
junped fromthe boat, swam across the Dhab and sonehow escaped from
the clutches of the Appellants. He categorically stated that he had gone to
Aki | pur, which was an out-post but the O ficer-Incharge was not present
there thence. He thereafter returned to his house and in the next norning
cane to the Danapur Police Station on a boat.

It is not in dispute that the dead body of Baijnath Singh was first
seen by Ganga Paswan, who was a chowki dar. He was al so resident of
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sanme village. He knew the deceased fromhis childhood. He
categorically stated that the deceased, on his right hand side of the
forehead had patch of grey hair. A one paisa coin was also tied against
his waist. He had thick nmustache and sane resenbled with that of

Bai jnath Singh. He identified the dead body seeing his face and ot her
features. The dead body was found in a field of maize situate in Mauza
Banwari chak. It was at a distance of about 1.5 kns. fromthe place of
occurrence. According to him river Ganges flows at a distance of 3 kns.
South fromthat field and about 20 kms. fromthe West of the said field
Fromthe place where the dead body was found, river Ganges flows at a

di stance of 1.5 miles East. The place has been conpletely surrounded by
the said river. According to him crops had al so been sown in the field.

The dead body was al so noticed by Ram Swarup Si ngh. The
informant (PW3) was informed thereabout. He also went to the spot and
identified the dead body as that of his brother. The police authorities
were also informedin regard thereto

Anot her wi tness who was exam ned by the prosecution was
Sat yanand Singh (PW1l). He was also an eye-witness. He was sitting on
a Machan. - He not only naned the accused persons havi ng assaul ted
Baij nath Singh, but also stated that he had seen the informant escaping
fromthe clutches of the accused.

PW 2 anot her eye-witness is Kameshwar Singh. He was also in
his maize field at the time of occurrence. He corroborated the statements
of PW 1 and 3. He is again an eye-witness.  He also identified the dead
body. In his deposition, he stated:

"I told the police that I was inny field onthe
date of incident. | saw Baijnath Singh, Rajnath
Singh in their field before the com ng of the
accused. There was sickle in their hand at that
time. At the tine when Rajnath Singh junped
fromthe boat there was nothing in his hand.

The field of Rajnath Singh in Dhudhiya village
is at a distance of 2-4-10 Laggi fromthe Basti."

He al so stated that despite cries nobody fromthe village cane in
view of the water. They have gone to their respective fields by wading
through risen water.

One Pancham Si ngh was exam ned as PW5. He also was an eye-
witness. He testified having seen Baijnath Singh was bei ng assaul ted.
According to him as the deceased stopped shouting, he realized that he
was no nore.

The | earned Sessi ons Judge had placed inplicit reliance on the
testinonies of these wi tnesses opining:

"Therefore, in view of the discussions made
above, | find that all the eye-witnesses are quite
conpetent and reliable and their evidence

coupled with the evidence of Doctor (PW 6)

and 1.0 (PW7) fully establishes that on the

al l eged date all the accused persons armed with

l athi, Bhal a, Gandasa, pistol came on boat, in
the field of the informant and forcibly picked up
the informant and Baijnath Singh on boat, and
then went towards Dhab and assaulted Baijnath
Singh with their respective weapons, causing

his death."
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The High Court also in its inmpugned judgnent discussed the
evi dence of the eye-wi tnesses and hel d:

"W are unable to accept the subm ssion and on

a careful exam nation of the witten report and
the depositions of all the w tnesses, including
the informant, P.W3, we find no inconsistency
in those statenents. |In the witten report, it is
stated that while the informant and his brother
Bai j nath Singh were cutting Masuriya crop on
their plot of land, the accused arrived with
variously arnmed and threatening themw th their
arns, they forcibly took himand his brother to
the Dhab on a boat. W are unable to read to
statenment in the witten report to nean that the
accused had come to the l'and, where the

i nformant ‘was there with his brother, on foot
and they took themal ong on foot upto Dhab

where they boarded the boat that was waiting
there. The statenment in the witten report on a
careful reading plainly means that the accused
arrived there on a boat and forcibly picked up
the informant and hi's brother on it and took
themin the direction of the Dhab. W, thus,
find no inconsistency, much |ess, any
contradiction in the prosecution story as stated
inthe witten report and as deposed before the
court by the w tnesses."

In regard to the identificationof the dead body, the |earned
Sessi ons Judge held that the dead body was that of Baijnath Singh which
had duly been proved by PW 3 and 4.

W may at this juncture notice the nedical evidence.

Dr. Sheonandan Barunwal , who exani ned hinsel f as PWG®6,
proved the post mortemreport. The dead body before himhad been
identified as that of Baijnath Singh by the constable, Rajnath Singh and
the Chowki dar. The age of the deceased was said to be 35 years.  The
cl othes were having a ganji, dhoti and a small chadar. The body was in a
deconposed condition. Rigor nortis was absent. The body had three cut
wounds. It was categorically stated that the hairs of scalp were intact.
The post nortemreport does not suggest that there was no mark on face
or identification marks were totally absent. In his opinion, the death
m ght have been due to amputation of hands. He categorically stated that
the dead body was thrown in water and the soft parts were eaten away by

the fish. According to him it was difficult to assess the period past since

death. But, according to him it nmay be approxi mately 10 days.

The Appellants did not even suggest that the deceased did not have

the special features whereabout PW4 nade categorical statement. His
age at the time of death had al so not been disputed. The Investigating
O ficer Ram Naresh Shukla (PW7) also stated in categorical terns that
the entire flesh bel ow the stomach had been eaten away by the animals
and the dead body had been identified by Chowki dar Ram Swarup Singh

and Raghunandan Paswan, Ganga Paswan and Kaneshwar Si ngh of

Banwari chak stating that the sane was that of Baijnath Singh. Even the
age of the deceased was not di sputed.

It is nowa trite law that corpus delicti need not be proved.
Di scovery of the dead body is a rule of caution and not of law. In the
event, there exists strong circunstantial evidence, a judgnent of
convi ction can be recorded even in absence of the dead body. [See Ranma
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Nand and Ot hers v. State of H machal Pradesh, (1981) 1 SCC 511].

In Ram Gul am Chaudhary and Others v. State of Bihar [(2001) 8
SCC 311], this Court noticed the decision in Ranma Nand (supra) and
opi ned:

"There can be no dispute with the proposition of

| aw set out above. As is set out in the various
authorities (referred to above), it is not at al
necessary for a conviction for nurder that the
corpus delicti be found. Undoubtedly, in the
absence of the corpus delicti there nust be direct
or circunstantial evidence |leading to the

i nescapabl e concl usi on that the person has died
and that the accused are the persons who had

comm tted the murder\ 005"

What was, therefore, necessary for the courts belowto arrive at a
finding of guilt as against the Appellants in regard to their involvenent in
the crine. I't is not a case where the dead body could not be identified.
There had been sufficient nmaterials placed by the prosecution to bring
hone the said fact.

So far as submi'ssion of M. Mshra that sone independent
Wi t nesses have not been exam ned is concerned, fromthe records it may
be noticed that it would appear that the public prosecutor categorically
stated before the learned Sessions Judge that sone of the wi tnesses were
inimcally disposed of towards the informant. = The Appellants have not
brought on record any nmaterial to show that the aforenmentioned stand
taken by the prosecution was not correct. It is true that ordinarily the
prosecution shoul d exanmine all w tnesses whose nanes have been
di scl osed in the chargesheet; but, then the sane cannot be said to be a
rul e having universal application. ~Each case has to be considered on its
own facts.

It is now well-settled that what is necessary for proving the
prosecution case is not the quantity but quality of the evidence. The court
cannot overl ook the changes in the value systemin the society. Wen an
offence is committed in a village owing to | and dispute, the independent
wi t nesses may not comne forward.

I n Sheel am Ranesh and Another v. State of A P. [(1999) 8 SCC
369], this Court opined:

"\ 005Courts are concerned with quality and not with
guantity of evidence and in a crimnal trial

convi ction can be based on the sol e evidence of a
witness if it inspires confidence."

Yet again in Pohlu v. State of Haryana [(2005) 10 SCC 196], this
Court opined:

"\005It is true that it is not necessary for the
prosecution to nultiply witnesses, if it prefers to
rely upon the evidence of the eyew tnesses

examned by it, which it considers sufficient to
prove the case of the prosecution. However, the
intrinsic worth of the testinobny of the w tnesses
exam ned by the prosecution has to be assessed by
the court. If their evidence appears to be truthful,
reliabl e and acceptable, the nmere fact that sone

ot her witnesses have not been exam ned, will not
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adversely affect the case of the prosecution\ 005"

In Balram Singh v. State of Punjab, [(2003) 11 SCC 286], this
Court opined:

"The appell ants’ contention that the prosecution
has relied only on interested evidence of PW 1
and 2 and has not exami ned the other independent

wi t nesses who were present or for that matter the
non- exam nati on of another son of the deceased by
the name of Jasbir Singh should give rise to an
adverse i nference, cannot also be accepted because
so far as Jasbir Singh i's concerned, though there is
sone material on record to-show that he was

exam ned by a doctor on the night of the incident,
there i's no material to show that he was actually
involved in this fight. H's name is not nentioned
in the FIR al so, therefore if the prosecution has
t hought it not necessary to examine this wtness,
we do not think an adverse inference could be
drawn on the basis of ‘this non-exam nation of the
said Jasbir Singh. This view of ours al so holds
good in regard to the so-called other independent
wi t nesses who were present at the tinme of the
incident since in a famly feud like this it is rare
that an independent w tness would cone forward

to give evidence."

Yet again in State of U P. v. Anil Singh [1988 Supp SCC 686], it
was observed
"Of late this Court has been receiving a | arge
nunber of appeal s agai nst acquittals and in the
great majority of cases, the prosecution version is
rejected either for want of corroboration by
i ndependent wi t nesses, or for sone fal sehood
stated or enbroidery added by wi tnesses. |In sone
cases, the entire prosecution case is doubted for
not examning all w tnesses to the occurrence. W
have recently pointed out the indifferent attitude of
the public in the investigation of crines. The
public are generally reluctant to cone forward to
depose before the court. It is, therefore, not correct
to reject the prosecution version only on the
ground that all w tnesses to the occurrence have
not been examined. Nor it is proper to reject the
case for want of corroboration by i ndependent
witnesses if the case made out is otherw se true
and acceptable."

In Habeeb Mohammad (supra), whereupon M. M shra has placed
strong reliance, this Court stated that prosecution was not bound to cal
all avail able witnesses irrespective of considerati on of nunber of
reliability, witnesses essential to the unfolding of the narrative on which
the prosecuti on was based nust be called by the prosecution, whether in
the result the effect of their testinmony is against the case of the
prosecuti on.

However, in that case the Appellant there was a Subedar. The
al l egation agai nst himwas that he ordered the police to fire. The Deputy
Conmi ssi oner of Police who had acconpani ed the Appellant and had
wi t nessed the occurrence had not been exam ned by the prosecution. It
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was in that fact situation held that the prosecution should have exam ned
the said witness. It was held that the Appellant was considerably
prejudi ced by the omi ssion on the part of the prosecution to examnine the
said officer and other officers in the circunstances of the said case and
the conviction of the Appellant nerely based on the testinmony of the
pol i ce jamedar cannot be said to have been arrived at after a fair trial
particularly, when no satisfactory explanation has been given or even
attenpted for this onission

In Sahaj Ram (supra) again, relied by M. Mshra, there was a
group rivalry. 1In that case, the Court found serious m stakes conmitted
by the Sessions Judge as also the H gh Court in appreciating evidence.
Keeping in view the peculiar nature of the case and having regard to the
fact that there had been group rivalry, it was opined:

"\ 005As pointed out by this Court in Habeeb

Mohanmed v. State of Hyderabad though the

prosecution is not bound to call all avail able

Wi t nesses irrespective of considerations of nunber

or reliability, witnesses essential to the unfolding
of the narrative on which the prosecution is based
nmust be called by the prosecution, whether in the
result the effect of their testinmony is for or against
the case of the prosecution. This Court approved

the decision of the Judicial Commttee in Stephen
Seneviratne v. King laying down a simlar

proposition. In this case the first information report
clearly states that Shitabi, CW1, was an enployee

of the deceased and he was with his master at the
time of the incident. He has al'so given information
about the incident to PW1 and others. \Watever
justification there may have been for not

exam ni ng Ram Prasad, the prosecution, in our

opi nion, was not justified in keeping back

Shi t abi \ 005"

In Lakshm and Others v. State of U P. [(2002) 7 SCC 198], this
Court opi ned:

"Undoubt edly, the identification of the body, cause
of death and recovery of weapon with which the
injury may have been inflicted on the deceased are
sone of the inmportant factors to be established by
the prosecution in an ordinary given case to bring
hone the charge of offence under Section 302 IPC
This, however, is not an inflexible rule. It cannot
be hel d as a general and broad proposition of law
that where these aspects are not established, it
woul d be fatal to the case of the prosecution and in
all cases and eventualities, it ought to result in‘the
acquittal of those who nmay be charged with the

of fence of murder. It would depend on the facts

and circunstances of each case. A charge of

nmurder may stand established agai nst an accused

even in the absence of identification of the body
and cause of the death."

In the instant case, however, sone of the w tnesses exam ned by
the prosecution are independent. The evidence of all the w tnesses are
nore or | ess consistent. Nothing has been pointed out to discredit their
testinonies. The |earned Sessions Judge as also the H gh Court,
therefore, cannot be said to have conmitted any nistake in relying upon
the testimnies of the said wtnesses.
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A contention was raised that autopsy surgeon opined that the death
nmust have taken place 10 days prior to the post nortem exam nation and
in that view of the matter the prosecution case should be disbelieved. The
murder allegedly took place on a boat. The dead body was thrown in the
water. It remained under water for nore than five days. Rigor nortis
was absent and the body was fully deconposed. The soft tissues of sone
of the parts of the body had been eaten away by fish.

Medi cal science has not achi eved such perfection so as to enable a
medi cal practitioner to categorically state in regard to the exact tinme of
death. In a case of this nature, it was difficult to pinpoint the exact tine
of death. The autopsy surgeon told about the approximte tine |ag
bet ween the date of post nortem exam nation and the |ikely date of death.

He did not explain the basis for arriving at his opinion

This Court on a nunber .of occasions noticed that it may not be
possi bl.e for a doctor to pinpoint the exact time of death.

I'n Ranr eddy Raj eshkhanna Reddy and Anr. v. State of Andhra
Pradesh [(2006) 3 SCALE 452], this Court observed:

“In this case, the time of actual offence having regard to the
different statenents nmade by different wi tnesses may assune
sone inportance as one of the grounds whereupon the High

Court has based its judgnment of conviction is the time of death
of the deceased on the basis of the opinion rendered by Dr. P.
Venkat eshvarlu (P. W13).

In Modi’s Medical Jurisprudence, 22nd edition, as regard
duration of rigor nortis, it is stated:

"Aver age
M ni mum
Maxi mum

Hour s

M nut es

Hour s

M nut es

Hour s

M nut es

Dur ati on
of rigor
nortis

19
12
3
0
40
0"

It was, therefore, extrenely difficult to purport the exact
time of death of the deceased, nore so when no sufficient
reason was assigned in the post-nortemreport.”

Submi ssion of M. Mshra is also to the effect that the | earned
Sessi ons Judge had not discussed about the individual overt acts of the
Appel l ants. The prosecuti on witnesses categorically stated about the
whol e incident. The occurrence took place on a boat. CQut of two persons
forcibly taken on the boat, PW3 could escape. There were fourteen
accused persons. They had inflicted injuries upon him Post nortem
suggests that sharp cutting weapons had been used. Two accused
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persons, as noticed herei nbefore, were held to be possessed of sone

cutting weapons. The Appellants cane in a group. Sone of themstarted
assaulting the deceased with weapons in their hands. 1In a case of this
nature, it was well nigh inpossible for the first informant to pinpoint the
exact overt acts committed by each of the accused persons individually.

Section 34 of the Indian Penal Code, therefore, is clearly attracted
in a case of this nature.

In a recent judgnent in Bishna Alias Bhi swadeb Mahato and
O hers v. State of WB. [(2005) 12 SCC 657], the | aw has been stated in
the follow ng termns:

"For the purpose of attracting Section 149 and/or
34 I PC, a specific overt act on the part of the
accused is not necessary. He may wait and watch
and the inaction on the part of-an accused nay
some time go a long way to hold that he shared a
conmon object with others.™

For the reasons aforenenti oned, we are of the opinion that no case
has been made out for - interference with the inmpugned judgnent. The
appeal is dismssed.




