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ACT:

Weat her Tax Act read with Si 57(iii) of the Income Tax Act--
whet her Wealth Tax pai d can be deducted as an expenditure
al | owabl e under S. '57(iii) of the Incone Tax Act, 1961

HEADNOTE

During the accounting period 1962-63, the assessee paid
Wealth Tax of Rs. 21,963/- in respect of the shares held by
hi m and deducted this anpbunt from his dividend income and
interest as an expenditure all owabl e under 'S. 57(iii) of the
I ncome Tax Act, 1961. The |I.T.O rejected the claimon the
ground that there was no connection between the payment of
Wealth Tax and the earning of dividend i ncome and both the
Appel |l ate Assistant Conmi ssioner as well as the /Tribuna
confirmed the order of the I.T.QO The Hgh Court, 'on a
reference, also rejected the contention of the assesses.
The appellant contended that the preservati on of assets is
i ncidental for earning income and that the assets thensel ves
produce incone. Therefore, paynment of Walth Tax  was
virtually a condition for earning incone and default in
paynment of such tax will endanger the ownership of the asset
and will gradually destroy the very Source of incone.

Di sm ssing the appeal

HELD :(i) The Income Tax (Anendment) Ordinance of July 15,
1972 and the Incone-Tax (Arendnment) Act of( 1972  have
provi ded for disallowing the Walth Tax paid as an
expenditure in respect of inconmes derived from | other
sour ces.

(ii) Even apart from the anendnent disallowing the
deduction, the very nature of the incone from dividends in
respect of which deduction Wealth Tax is clai med does  not,
bear any relationship direct or incidental to the earning of
that inconme and cannot be laid out or expended exclusively
for the purpose of making or earning such income within the
nmeani ng of Sub-clause (iii) of S. 57 of the Act, or under
the corresponding provisions of S. 10(2)(xv) of the Indian
I ncome Tax Act 1922. [ 540F]

Travancore Titanium Products Ltd. v. C1.T. Kerala; 60
I.T.R 277 and India AlumnumCo Ltd., v. CI.T.; 84 |1.T.R
735 referred to.

The assessee therefore cannot treat the Wealth Tax Paid as
an expenditure allowable under S. 57(iii) of the Income Tax
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Act 1961.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1671 of
1969.
Appeal by certificate fromthe judgnent and order dated
Sept enber 27, 1967 of the Madras High Court in T. C. No. 219
of 1965.
S. Swami nat han, D. P. Mhanthy and S. Gopal kri shna for
the appel | ant.
B. D. Sharma and R N. Sachthey for the respondent.
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The Judgnent of the Court was delivered by
Jaganmohan Reddy, J.  This appeal is by certificate against
the judgnent of the Madras High Court on a reference under
s. 256(1) of the Incone-tax Act, 1961 (hereinafter called
the "Act’) answering the question referred to it by the
Tri bunal ‘agai nst the assessee.
During the relevant accounting period 1962-63 the assessee
paid wealth-tax of Rs. 21,963/- in respect of the shares
held by himand clainmed to have this anbunt deducted from
the dividend income and interest as an expenditure allowabl e
under S. 57(iii)/ ,of the Act. The Incone-tax Oficer
rejected the claimon the ground that there was no direct or
i medi ate connection between the payment of ‘the wealth-tax
and the earning of the dividend income. In the subsequent
appeals against this order, both the Appellate Assistant
Conmi ssi oner as well as the Tribunal con-firmed the order of
the Income-tax O ficer.. The H gh Court on a reference in
that case as well as in others raising a sim/lar ,question
while rejecting the contention of the assessee, observed
that the wealth-tax was paid by himas the owner and on the
,value of the totality of his assets which has nothing to do
with his making or earning income fromsuch assets and that
the production of the incone fromthe assets appeared to it
to be wholly ,unconnected with the paynent of wealth-tax.
The Court drew support fromthe Kunbakonam El ectric Supply
Corporation Ltd. ,v. Commi ssioner of Inconme-tax, Madras(1)
and Travancore Titanium Products Ltd. v. C1.T. ~Kerala(2).
The | earned advocate 'who appeared for the assessee and  who
has also addressed his argunment before us had contended
before the Hi gh Court that the preservation of assets is
incidental to the purpose of making or earning income,  that
t hese are cases in which the assets them~ sel ves
automatically produced inconme and that therefore payment of
weal th-tax was virtually a condition for naking or earning
i ncome because default in paynment of such tax will endanger
the ownership of the asset which in its turn wll ~destroy
,the very source of incone. Several cases were ‘cited in
support of that proposition but the H gh Court ‘after
di stingui shing them , observed
"We find it difficult to hold that the wealth-
tax was paid by each of the assessees in these
cases as incidental to nmaking or earning
income. |In a sense it nay be that in order to
preserve the total net assets, the assessee
has to pay wealth tax and that w thout such
assets there can be no question of nmaking or
earning the incone. But these facts do not
establish the nexus
(1) 50 1. T. R 809. (2) 60 1.
T. R 277.
535
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required for the expenditure by way of wealth
tax to be a permssible deduction. The
connection, if any, of the expenditure by way
of wealth tax with the assessee’s naking or
earning the incone appears to be too renvote.
The expenditure in order to be a permssible
"deduction, should be directly connected with
the purpose of nmaking or earning of incone
for, otherwise it cannot be said that the
expenditure is for the purpose of naking or
ear ni ng i ncone."

The case of Travancore Titanium Products
decided by this Court was dealing with the
deduction of excess profits tax on the asset
whi ch a trader owned and whi ch was enpl oyed in
the business. The assessee had in that case
sought to~ claimunder s. 10(2) (xv) of the
| ncome-tax Act, 1922, deduction of the excess
profits tax It paid on the asset so wutilised
inearning the business inconme. was observed
by this Court:

" I n determ ni ng whet her an anmount expended by
the assessee is deductible under s. 10(2)(xv)
of the Indian Inconme-tax Act, the nature of
the /expenditure or outgoing nust be adjudged
in the light of accepted comercial practice
and | trading, principles. The. expenditure
must ‘be incidental to the business 'and nust.
be necessitated or justified by comercia
expedi ency. It nmust be directly and
intimately connected wth the business and
nust be laid out by the tax payer in his
character as a trader. To be a permssible
deduction, there nust be adirect and intinmate
connection between the expenditure and the
busi ness i.e. between the expenditure and the
character of the assessee as a trader, and not
as owner of assets, even if they are assets of
t he busi ness. "

The dichotony between the trader owning an
asset and his utilisation of it in-earning a
busi ness income therefrom according to this
Court, lacked the nexus for holding that the
asset was directly and intimately connected
with the business and was laid out by the
assessee in his character as a trader. A
| arger Bench of this Court recently in |Indian
Al um nium Co. Ltd. v. CI.T.(1) has not

accept ed the test adopted in Travancore
Ti t ani um case that:

" to he a permissible deduction, there nust be
a direct and intimte connection between the
expenditure and the business i.e. between the
expenditure and the character of the assessee
as a trader, and not as owner of assets, even
if they are assets of the business."

(1) 84 1. T. R 735.

536

That view was qualified by stating that if the expenditure
is laid ,out by the assessee as owner-cumtrader, and the

expendi ture

busi ness, it. nust be treated to have been laid out by him

as a trader

is really incidental to the carrying on of his

and as incidental to his business. It further

held that in the case of individuals who have both business

assets and

debts and non-busi ness assets and debts, it
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should not be difficult to evolve a principle or frane
statutory rules to find out the proportion of the wealth-tax
which is really incidental to the carrying on of the trade.
I mredi ately after the judgnent was rendered the President
i ssued the Incone-tax (Amendnent) Ordinance on July 15, 1972
by the addition of sub-cl. (iia) tocl. (a) of S. 40 and
sub-s. (1A) to s.58. This was followed by the Incone-tax
(Anmendrent) Act 41 of 1972, the preanble of which enacted
that it was "further to ,amend the, Income-tax Act, 1961 and
to provide for barring in the conputation of total incone in
respect of certain assessment years prior to the assessnent
year 1962-63, deduction of amunts paid on account of
weal t h-tax". It nmay be observed that both the Travancore
Ti tani um Products case as well as the Indian Allimniumcase
deal t with deductions of  Excess Profits tax as an
Expenditure in respect of business income. They were not
dealing "with deduction of wealth-tax paid by individuals on
the assets owned by them frominconme derived from other
sour ces under -the Incone-tax Act, but even so the ordinance
and the Act have nmmde provision for disallowing the wealth
tax paid _as -an expenditure in respect of both the above
cat egori es of incomne.
It is contended be-fore us by the I|earned advocate that
-notwi t hst andi ng these ~amendrments, wealth-tax paid on
particul ar assets /of the business or profession have been
excluded fromthe disall owance under the anended sub-s. (1A)
of s. 58 which by ref erence incorporates sub-cl. (iia) of
cl. (a) to S. 40 added by the Amending Act., S. 40 of
the Act inhibits the deduction of any expenditure specified
therein notwi thstanding anything to the contrary.in ss. 30
to 39 which permt deductions of certain i'tens of
expenditure incurred by the assesseein respect of his
busi ness or profession. Simlarly, under s. 58 of ‘the Act
the , expenses categorised therein are not to be deducted in
conputi ng the incone chargeable under the head "’ income from
other sources” notw thstanding that under s. 57 certain
deductions are permissible in respect of that category of
i ncore. It may be specified that in so far as  dividend
income or interest derived by the assessee is concerned
sub-s. (i) and sub-s. (iii) of s. 57 :permit deductions in
conputi ng assessabl e i ncone as foll ows
(1) in the case of dividends, any reasonable
sum paid by way of comm ssion or renuneration
to a banker or any other person for the
pur pose of realising such dividend on behalf
of the assessee;

537
(ii)

(iii) any other expenditure (not being in the
nature of capital expenditure) laid out or
expended wholly and exclusively “for t he
pur pose of maki ng or earning such incone."

The anendments to ss. 40 and 58 as stated
earlier do not allow deduction of wealth-tax
or tax of simlar character etc. where it is
| evied and paid under the law of any country
outside India. The following are the rel evant
provi si ons of the Amendnent Act : -

" (2) In section 40 of the Incone-,tax Act,
1961 (hereinafter referred to as the principa
Act), after subclause (ii) of clause (a), the
following sub-clause shall be, and shall be
deened always to have been, inserted, nanely

"(iia) any sum paid on account of wealth-tax.
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Expl anation.-For the purposes of this sub-
cl ause, , " wealth-tax" neans weal t h-t ax

chargeabl e wunder the Walth-tax Act, 1957 or
any tax of a similar character chargeable
under any law in force in any country outside
India or any tax chargeable under such |[|aw
with reference to the value of the assets of,
or the capital enmployed in, a business or
profession carried on by the assessee, whet her
or not the debts of the business or profession
are allowed as a deduction in computing the
amount with reference to which such tax is

char ged, but does not include any t ax
chargeable with reference to the value of any
particul ar asset of t he busi ness or
pr of essi on;

3. Section 58, as originally enacted, of
the princi pal Act. shall ’be deenmed always to
have been renunbered as sub-section (1)
thereof, and after sub-section, the follow ng
sub-section ~shall~ be, and shall be deened

al ways to have been, inserted, nanely -

(1A) The provisions of sub-clause (iia) of
clause (a) of section 40 shall, so far as nmay
be, /apply in conmputing the incone chargeable
under the head "incone from other sources" as
they apply in conputing the incone chargeable
under. the head "Profits and gai ns of business
or profession. "

4. Not hi ng contained in thelndian |ncome-
tax Act. 1922 shall be deenmed to authorise. or
shall be deened ever to have authorised, any

deduction in the conputation of the incone of
any assessee chargeabl e

538

under the, head "Profits and gai ns of
busi ness, profession or vocation" or "lncone
from other sources" :or the assessnment/ year
comencing on the 1st day of April, 1957 or

any subsequent assessnent year, of _any sum
pai d on account of weal th-tax.
Expl anati on-For the purpose of this section,
"weal th-tax" shall have the sane neaning as is
assigned to it in the Explanation to sub-
clause. (iia) of clause (,a) of section 40 of
the principal Act.
5. VWere, before the 15th day of July, 1972
(being the date on which the I ncome-t ax
(Anmendrent) Ordi nance, 1972 canme into force
the Suprenme Court has, on an appeal in respect
of the assessnent of an assessee  for any
particul ar assessment year. held that wealth-
tax paid by the assessee is deductible in
conputing the total income of that year, then
nothing contained in sub-clause (iia) of
clause (a) of section 40, or subsection 1(A)
of section 58, of the principal Act, as
amended by this Act, or, as the case maybe,
section 4 of this Act, shall apply to the
assessment of such assessee for t hat
particul ar year."
It will be observed froms. 5 of the Amendment Act that the
judgrment of this Court in the Indian Alum nium Co. case in
so far as the deduction of the wealth-tax was held to be
allowable in conmputing the assessee’s incone in that case,
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was | eft untouched but any sum paid on account of wealth-tax
in respect of assessnent years prior to 1962-63 and those
under the Income-tax Act, 1922 in respect of assessnents
conmenci ng on the 1st day of April 1957 or on any subsequent
year, the anendment was given retrospective operation. The
changes introduced in sections 40 and 58, we, should have
thought, were <clear in disallowing any deduction of the
weal th-tax from the conputation of an assessee’s incone.
The |earned advocate for the assessee however has nade a
valiant attenpt which attenpt we think is totally abortive
even i f we were inclined to stretch and strain
interpretation in favour of the assessee because neither the
| anguage nor the diction of the anended provisions permt
the construction sought to be placed on the anendnents.

What the | earned advocate seeks to contend is that the Ex-
planation to sub-clause (iia) of cl. (a) of S. 40 which
Expl anation nutates nutandis is by reference to be read into
sub-s. “(1A) of S. 58 so far 'as may be applicable in
conputing theincome chargeabl e under the inconme from'’ ot her
sources’ as they apply in conmputing the inconme chargeable
under the head "profits and gains of busi ness and
prof essi on" saves the excess profits tax

539
chargeable wth reference to the value of any particular
asset of the business or profession. |In other words, this

contention ampunts to saying that the legislature |eft
untouched the decision of this Court -in JIndian Al um num
Conpany. Reliance for this submission is based on the words
"but does not include any tax chargeable with reference to
the value of any particular asset of the business or
profession” in the |ast part of the Explanationto the said
sub-cl ause because according to him the prohibition to
deduction under s. 2 of the Amending Act is the anmount paid
on account of weal th-tax which expression has been given an
extended neaning to cover the wealth-tax payable under the
Wealth-tax Act in this country as well as taxes of 'simlar
character and other taxes on assets of or the capita
enployed in the business or profession carried on by the
assessee payabl e under the |aw of any country outside lndia.
The |learned advocate further proceeds to subnmit that the
Expl anati on however excludes fromthe prohibitionto deduct
sum weal th-tax under the sub-clause or sub-section the tax
chargeable with reference to a particul ar asset whether such
charge is either under the laws of this country i.e. the
Wealth-tax Act or under the laws in force  outside India.
There is no warrant for this construction because the words
upon which reliance has been placed are related to the tax
chargeabl e under a lawin force in any country outside |India
with reference to the value of the assets of/or enployed in
a business or profession carried on by the assessee. The
excl usion contenpl ated by the exception on which enphasis is
placed is wholly unrelated to the schene of the Walth-tax
Act because weal th-tax under that Act is not chargeable with
reference to. the value of any particular asset of the
business or profession but under S. 3 the charge is in
respect of the net wealth on the corresponding valuation
date of every individual H ndu undivided famly and conpany
at the rate or rates specified in the Schedule. " Net
weal th’ under s. 2(m means the anobunt which the aggregate
value computed in accordance with the provisions of the
Weal t h-t ax Act of all the assets, wherever | ocat ed,
bel onging to the assessee on the valuation date, including
assets required to be included in his net wealth as on that
date under hat Act is in excess of the aggregate value of
all the debts owed by the assessee on the valuation date
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other than those specified initens (i), (ii) And (iii) of
that section. S. 4 includes certain assets in the net
wealth while s. 5 provides for exenption in respect of
specified assets on which wealth-tax is not payable and such
assets are not to be taken into account in computing the net
weal th of the assessee. S. 6 concerns with the exclusion of
assets and debts outside India and s. 7 deals wth the
determ nation of the value of the assets which are to be
included in the net wealth. It is thus clear that tinder
the scheme of the Wealth-tax Act, tax is leviable not on
17-L498SuPCl/ 73
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any separate or particular asset but on the net wealth as
defined wunder that Act. ~ The | earned advocate wanted us to
read "and, particular asset" in Explanation to sub-cl. (iia)
of cl. (a) of S. 40 " as the aggregate of the assets as
defined in "net wealth’,” under~s. 2 (n). To accept such an
argunent would “be to give a go by to the schene of the
Weal t h-tax Act where though each asset conprised in the net
weal th can be separately val ued under S. 7, neverthel ess net
wealth woul d be the amount by which the aggregate val ue of
all those assets, exceed the aggregate value of debts owed
by the assessee on the valuation date. Even otherwise to
read the exception "but does no include any tax chargeable
with reference to/'thevalue of any particul ar asset of the
busi ness or profession" wth the first part of t he
Expl anation "wealth-tax" means weal th-tax chargeabl e under
the Wealth-tax Act, 1957 " would not grammatically make any
sense. These two read together would make the follow ng
sentence" ‘wealth-tax neans weal th-tax chargeabl e under the
Weal t h-t ax Act, 1957.  but - does not _include ‘-any t ax
chargeable with reference to the value of _any particular
asset of the business or profession." As  already pointed
out, on the scheme of the Act there is no |ogical connection
between the inport of each of the tw parts of that
sentence, the first definitely indicates the wealth-tax
chargeabl e under the wealth-tax Act while the latter 'seeks
to except a tax chargeable with reference to the ‘value of
any particular business or profession which is not ‘a tax
| evi abl e as such under the wealth-tax Act and hence does not
relate to that part of the Explanation where wealth-tax in
sub-cl. (iia) means that it is the wealth-tax chargeable
under the Wealth-tax Act. |In our view, sub-section (I'A of
section 58 clearly excludes any deduction as cl ai ned.

Even apart fromthe amendment disallow ng the deduction the
very nature of the income fromdividend in respect of which
deduction of wealth-tax is clainmed does not, as pointed out
by the H gh Court, bear any relationship @ direct or
incidental to the earning of that incone and cannot
therefore be said to be laid out or expended exclusively for
the purpose of nmeking or earning such incone wthin the
meaning of sub-cl. (iii) of s.57 of the Act or under the
corresponding provisions of s.10 (2) (xv) of the ' Indian
I ncome-tax Act, 1922. In any view of the matter, the answer
to the question rendered by the Hgh Court is unex-
ceptionable and the appeal is consequently dismssed wth
cost s.

S.C Appeal dism ssed
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