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ACT:

Custom Duty-Export /of Charcoal-Validity of State Counci
Order inposing liability-Regency Act for the Sirohi Mnority
Admi ni stration, 1947, s. 9-Rajasthan Odinance (No. 16 of
1949), a. 4(2).

HEADNOTE

The appellant firmwas nade |liable to pay Rs. 24,395/as
custonms duty for exporting charcoal fromthe State Sirohi
and as it did not deposit the anpunt the collector of
Sirohi, on the requisition of ‘the custons authorities,
issued a notice for recovery of the said ambunt under the
Public Demands Recovery Act. The appellant nmoved the Hi gh
Court under Art. 226 of the Constitution. Its case was that
the order of the Sirohi State Council |evying custonms duty
on the export of charcoal at the rate of 1-81- per naund wag
invalid and wultra vires. The case of the respondent was
that the said duty had been validly levied by virtue of the
resol ution passed by the State Council and approved by the
Raj mat a. The-Hi gh Court held in favour of " the respondent
and dismissed the petition. The question was whether the
i mpugned order dated May 31, 1948, purported to have . been
passed in pursuance of the Council Resolution dated May 15,
1948, inposing for the first tine custons duty on export of
charcoal, had been validly issued

Hel d, that the State Council did not have |egislative  power
; after the passsing of the Regency Act for the ' Siroh

Mnority Adm nistration, 1947, it could pass a law only with
the approval of the Board of Regency of which the Rajnata
Saheba was the President ; since there was nothing to show
that the Board had approved of. the order, it nust be held
to be invalid.

It was not «correct to say that the Raj Mita could act
i ndependently of the Board, it was the Board alone that
could collectively legislate or pass executive orders. The
view of the Hi gh Court that the Raj Mata could be treated as
the de facto Ruler as the State was clearly erroneous.
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Nor could the levy on the appellant be sustained under the
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rel evant provisions of Rajasthan Ordinance (No. 16 of 1949),
whi ch had no application.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 300 of 60.
Appeal fromthe judgnent and order dated Novenber 13, 1958,
of the Rajasthan High Court in D.B.C. Wit Application No.
58 of 1957.

Chand Mal Lodha and Brijbans Kishore, for the appellant.

S. K. Kapur and D. Gupta, for the respondent.

1962. April 19. The Judgnent of the Court. was delivered
by

GAJENDRAGADKAR, J.-The appellant, Firm CGhul am Hussain Haj
Yakoob & Sons, noved the Rajasthan Hi gh Court by a petition
under Art. 226 of ‘the Constitution for the issue of a wit
in the nature of prohibition or other wit or appropriate
order, | declaring that it was not liable to pay the custons
duty sought to be levied onit by the Controller of Siroh
by his orderof the 9th Feb., 1956. It appears that one
Mohanmmad Sagir had taken a contract for cutting forest of
Haranj Anmrapura fromthe Thakur of N baj on the 12th July,
1946. The duration of this contract was five years and the
purpose of the contract was to enable 'the contractor to

pr epare char coal . Thi s contract was subsequent |y
transferred to the appellant by the said Sagir on the 13th
Septenber, 1948. 'In due course, the contract was extended
by the Thakur of Ni'baj by two years and on endorsement was
made on it to that effect on the 15th April, 1950. Under
this contract, the appellant prepared charcoal and  exported
it out of the State of Sirohi. The Assistant Commi ssioner

Custons and Excise, Sirohi, took the view that the appellant
was |iable to pay
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customs duty @ As. /8/- per maund on the quantity of
charcoal exported by it. The Asstt. Conmi ssi oner found

that the charcoal thus exported by the appellant was 2 7,
003 nds. Accordingly, the said Asstt. Comni ssioner nade a
report to the Comm ssioner on the 11t h February, 1954. The
matter was then dealt with by the Dy. Conmi ssioner, Customns
& Excise, and he passed on order that the —appellant  had
exported charcoal wi thout paynent of duty. This order was
nade on the 17th Decenber, 1954. According to the finding
made by the Dy. Conmi ssioner, the charcoal exported by the
appel l ant after the 30th Novemnber, 1948, ampunted to 48, 650
maunds. On this basis, the appellant was asked to pay Rs.
24,325 /- on account of the duty on export of charcoal @ As.
/8/- a maund. The appellant challenged the correctness of
this order by preferring an appeal to the Governnent, but
its appeal was rejected on the 24th My, 1956. The
appel l ant came to know about this order on the 5th April,
1957, when it was asked by the Tehsildar "to deposit the
duty assessed on it along wth interest. Si nce the
appel | ant did not deposit the anount, the Cust ons
authorities had, in the neanwhile, made a requisition to the
Col l ector of Sirohi for recovery of the said anpbunt, and the
Collector had issued a notice on the appellant wunder the
Public Demand Recovery Act on the 9th February, 1956. It is
the validity of this notice that the appellant chall enged by
its present wit petition. The appellant’s case was that
the order purported to have been passed by the State Counci

of Sirohi by which the custons duty @As. /8/- was |evied
on charcoal was invalid and ultra vires and so, it was not
conpetent to the Custonms authorities to |levy any duty on the
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charcoal exported by the appellant and it was not conpetent
to the Collector to issue a demand notice for the recovery
of the said duty under the Public Demand Recovery Act.

On the other hand, the respondent, the State
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of Rajasthan, disputed the correctness of, the appellant’s
all egation that the duty had been illegally levied. It was

urged by the respondent that the said duty had been |evied
validly by the resolution passed by the State Council which
had been approved by Her Hi ghness Shri Raj mata Saheba, Since
the said resolution had been duly passed by a conpetent
authority, the levy of the duty inmposed on the- appellant
was valid and the Collector was justified in issuing the
noti ce of demand under the Public Denmand Recovery Act.

The High Court has upheld the plea nmade by the respondent,
with the result that the wit petition filed by the
appel | ant has been-di sm ssed with costs. The appellant then
applied for and obtained a certificate fromthe H gh Court
and it is/with the said certificate that it has cone to this
Court by its present appeal

The custons tariff had been prescribed in the State of
Sirohi by the Sirohi Custons Act of 1944 Section 14 of the
said Act |ays down that "“except as hereinafter’ provided,
custonms duties shall be levied at such rates as are
prescribed in the Sirohi Custons Tariff on all goods
nentioned therein, at' the tine of inport or export of goods
(including those belonging to the State) into or out of
Sirohi State by rail, road or air". It would thus be seen
that s. 14 whichis the charging section provides that
custons duties shall be |levied on the goods nentioned in the
Tariff at the rates prescribed by it. The result is that it
is only in respect of goods nentioned in the Tariff and at
the rates. specified therein that custons duties could be
| ei ved.

Section 15 of the said Act conferred upon the Darbar power

to fix and alter tariff rates.. It says that the Darbar may,
fromtine to tinme, by
259

notification in the Sirohi State Gazette, save in energency
cases, alter the rates prescribed inthe Tariff and such
altered rates shall cone into force fromthe date  nentioned
in the notification or, in the event of the notification not
reaching any custons post concerned, on a subsequent date
from such date." The effect of this section is that the
power to fix and alter tariff rates has been conferred on
t he Darbar which is required ordinarily to issue a
notification in that behalf. The Hi gh Court thought that as
a result of reading sections 14 and 15 together, it was open
to the Darbar not only to alter rates at which custons could
be levied but, also to include new itens under the taxable
articles nentioned in the Tariff. This view is- clearly
erroneous. The power conferred on the Darbar by s 15is to
fix and alter tariff rates. No ,power has been conferred on
the Darbar to add to the list of taxable commpdities in the
Tariff itself The goods on which custons duties could be
| evi ed have been specified in the Tariff attached to the Act
and no addition could be nade to the said Tariff in that
behal f by the Darbar by virtue of the authority conferred on
it by s. 15. There is no doubt about this position.

At this stage, it is relevant to add that in the Tariff
prescribed by the Act of 1944, charcoal is included in the
list of commpdities, the inport of which is liable to pay
the customs duty. It is however, not included in the |ist
of commodities the export of which is liable to pay custons
duty. This position is not disputed. Therefore, in order
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that export of charcoal should be made liable to pay the
custons duty, the respondent ought to be able to rely upon
sonme | egislative enactnent in that behal f.

It appears that in 1940, the Ruler of the Sirohi State
brought into existence the Council of
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State and its functions and duties and its rights were duly
notified in the State Gazette. The Council which was
designated as the Council of State, Sirohi, was to consist
of His Highness as President, the Chief Mnister as Vice-
Presi dent and such other menber as Hi s Hi ghness may appoint
from tine to tine. The general working of the Council had
to be under the control of the President who, under rule 9,
was enpowered, if the matter was urgent, to act on behal f of

the Council, providedthat the Council was duly inforned
about the action taken by the President as soon as possible.
Rule | | of the notification provided that all cases of the

kind enunerated  in ~Schedule | shall be referred to the
Council for decision before final orders are passed, save as
provided " in rule 9. Now, anpbngst the matters specified in

Schedule 1 is included the topic of any new taxation, or
alteration or abolition of taxation. This is entry 7 in the
said Schedule. It would thus appear that it was within the

conpetence of the Council to consider the proposal for any
new taxation or alteration or abolition under rule 11 and it
was for the Ruler to pass final orders-in the light of the
decision by the Council on that point.” Rule 11 nmakes it
clear that though it ‘wag conpetent to the Council to reach a
deci sion on topics covered by entry 7 in Schedule 1, it was
for the Ruler to pass final orders which would neke the
decision effective. In_other words, there can belittle
doubt that the power of the Council ~in respect " of the
matters covered by Schedule | were no nore than advisory ;
it was always for the Ruler to decide ~what final orders
shoul d be passed in respect of the matters referred to the
Council for its decision. That isthe nature and scope of
the power conferred on the Council

Since the Ruler of the State, H's H ghness Maharajadhiraja
Maharao Taj Singhji Bahadur, was
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a mnor in 1947, H's Excellency the Crown Representative was
pl eased to sanction the passing of the Regency Act for ~the
Sirohi Mnority Adnministration on the 14th August,  1947.
This Act provided that it was to cone into force on the 14th
August, 1947 and was to continue until the Ruler attained
the age of 18 years. Section 3 of the Act prescribes that
for the purpose of the Constitution of the Sirohi State, the
word "Rul er" wherever occurring in the Constitution shall be
deened to be the Board of Regency. Section 4 provided for
the constitution of the Board of Regency. It was to consist
of Her Highness the Dowager Maharani Saheba of - Sirohi
Maharana Shri Sir Bhawani Singhji Bahadur of Danta and Raj
Saheban Shri Bhopal singhji of Mandar. Section 6 of the Act
provided that the Board of Regency shall be |egal guardian
of the Ruler. After this Act was passed, the functions  of
the Ruler were discharged by the Board of Regency which, for
all constitutional and | egal purposes, represented the Ruler
during his mnority. In pursuance of the materi a
provisions of this Act, notification was issued on the same
clay constituting the Board of Regency. Thus, it would be
clear that when the inpugned order levying a duty on coa
was passed on the 31st My, 1948, the constitutiona
position was that the governance of the State was entrusted
to the Board of Regency; and under the Board of Regency was
functioning the State Council which had been constituted by
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the previous Ruler in 1940. It isinthe light of this
constitutional position that the question about the validity
of the inpugned |l evy of custons duty on the appellant has to

be j udged,
On the 31st May, 1948, an order was passed which purports to
have been issued in pursuance of the Council Resolution

dated 15th May, 1948, for which approval had: been obtained
from Her Highness Shri; Raj Mata Saheba. As a result of
this Order, the duties inposed on goods specified
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in the Tariff attached to the earlier Act were enhanced in
respect of bones, wool, tinmber and fire wood, and a fresh

duty was inposed in respect of export of charcoal. Thi s
duty was inmposed @As. /8/- per naund. As we have already
soon, it is conmon ground that according to the Tariff
prescribed by the Act of 1944, charcoal was not included in
the list of articles, the export of which was liable to

custons duty. The question which calls for decision in the
present appeal is whether the order thus issued is valid;
and the answer to this question depends upon whether or not
the inposition of the custons duty on charcoal has been
| evied by an authority which was |egislatively conpetent to
i ssue such an order.  If the levy has been ordered only by
the State Council ~ wi thout the approval of the Board of
Regency, then it/ would be invalid because it was not
conpetent to the State-Council to pass-a law. It was open
to the State Council to reach a decision on the question
about the inposition of custons duty on any new article, but
that decision had to be approved and accepted by the Board
of Regency which alone was clothed wth the requisite
| egi sl ative power. Therefore, the validity of the order can
be sustained only if it is shown that it has been passed
with the approval of the Board of Regency of which Shri Raj
Mat a Saheba was the President.

In dealing with this question, it is necessary to bear in
mnd that the order does not formally recite that Shri Raj
Mat a Saheba had approved of the order as the President of
the Board of Regency. The order has been issued by the
Secretary of the State Council and does not purport to have
been issued by the executive officer of -the Board of
Regency. The order does not refer to the Board of Regency
at all and does not purport to say that ShriRaj mata Saheba,
when she gave her approval, was acting on behalf of the
Board. |If the order had fornally been passed as on behalf
263

of the Board of Regency, it would have been open to the
respondent to contend that the assunption should be that it
was duly passed by the Board of Regency and has  been
promul gat ed according to the rules of business prescribed by
the said Board. But since the order does not purport to
have been issued either on behalf of the Board of Regency or
on behalf of Shri Raj Mata Saheba acting for the Board of
Regency, it is necessary to enquire whether, in fact, the
Board of Regency has approved of this order, and it appears
that so far as this enquiry is concerned, the respondent has
pl aced no material before the Court which would assist it in
coming to the conclusion in favour of the validity of the
i mpost .

I ndeed, the plea taken by the respondent is disputing the
correctness of the appellants claimbefore the H gh Court,
was that Shri Raj Mata Saheba was the President of the Board
of Regency and that whenever she acted, she did so on behal f
of the Board and it was for her to take counsel from the
ot her nenbers. It was, therefore, wurged that in the
circunmstances, it would be presunmed that she has passed the
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orders in consultation with other nenbers till the contrary
is proved. It is significant that this plea proceeds on the
assunption that it was at the option of Shri Raj Mata Saheba
either to consult the Board of Regency or not. The
respondent’s case appears to be that the Raj Mata being the
President of the Board of Regency could act on her own in
matters relating to the governnent of the State either
executively or legislatively and that it was for her to
deci de whether she should consult the other nmenbers of the
Board or not. The case set out by the respondent is not
that the Raj Mata as the President of the Board always
consul ted the Board before she acted on its behalf. On the
contrary, the plea taken seens to suggest that the Raj Mata
was not bound
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to consult the Board and could have acted independently of
the Board in passing orders either executive or |egislative.
That being the plea, it is difficult for us to accept the
argunent /that” the approval of the Raj Mata to which the
i mpugned ‘order nakes a reference, can be safely taken to be
the approval —of the Raj Mata after she had consulted the
Board in that behalf. There is no doubt that as a result of
the Sirohi Regency Act, the governance of the State was left
in the hands of the Board of Regency and it was the Board of
Regency alone acting collectively that could legislate or
pass executive orders. |If the Raj Mata took the view that
she coul d act on her own without consul ting the Board. that
was clearly inconsistent with the material provisions of the
Act . Therefore, we are not- inclined to accept t he
concl usion of the Hi gh Court that the inpugned order can be
said to have been passed as a result of the decision of the
Board of Regency, since the Board of = Regency alone was
clothed with the necessary legislative authority, Unless the
Board passed the resolution, it could not take effect as a
law in the State of Sirohi. The approval of the Raj Mata to
the resolution passed by the State Council cannot cure
infirmty arising fromthe fact that the State Council had
no | egislative power.

The High Court seems to have taken the view that since the
Raj Mata entered into the agreenment of nerger, she can be
treated at the de facto Ruler of the State and as such, she
was conpetent to exercise the necessary legislative power to
pass the inmpugned order. we are not inclined to accept this
Vi ew. It is clear that the docunent of nerger has been
signed by the Raj Mata describing herself as the President
of the Regency Board; but the Hi gh Court thought that since
the document had not been signed by the Board itself, the
Raj Mata could be treated as the de facto Ruler of. the
State.

265

This viewis clearly erroneous. Since the Raj Mata was the
President of the Board of Regency, it was conpetent to her
to sign the docunent on behalf’ of the Board and she
purported to sign it as the; President of the Board of
Regency obvi ously because she had consulted the Board and it
was as a result of the decision of the Board that she
proceeded to execute the docunent and sign it as the Board's
Pr esi dent, Therefore, there is no substance in t he
contention that, the Raj Mata al one, w thout the concurrence
of the Board, <could have validly given sanction to the
passi ng of the inpugned order. 1In the result, we nust hold

that the inpugned order has not been validly passed and no
| evy of custons duty can be legally inposed on the appellant
in regard to the charcoal which it has exported out of the
State of Sirohi.
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It is, however, wurged that the duty levied against the
appel l ant for the export of charcoal can be sustained under
the provisions of Rajasthan Odinance (No.16 of 1949).
Section 4(2) of the said O dinance authorised the Governnent
to issue any revised tariff and in exercise of this power,
the Governnent of Rajasthan has issued a notification No.
211/ SRD on the 10th August, 1949, whereby a revised tariff
was inposed and it was directed that the duties of custons

shall be levied and collected in accordance with the said
revised Tariff. According to item No.367 in the said
Tariff, export duty on charcoal was As.-/8/-per naund. The

respondent’s argument was that when Sirohi becane a part of
Raj ast han, the O di nance in question applied to Sirohi and
so, the claim for the <custons duty nmade against the
appel l ant was justified under the relevant provisions of the
said Ordinance. This Ordinance cane into force on the 4th
August, 1949.

In our  opinion, this argunment \i's not well-founded. VWhen
Or di nance XVl -was passed and

266

same into_ force, it no doubt applied to the whole of

Rajasthan as it was then constituted, but the State of
Sirohi was at the relevant time not a part of Rajasthan and
it becanme a part of Rajasthan as from the 25th January,
1950. It appears that the Mnistry of States issued a
notification on the 24th January, 1950, in exercise of the
powers conferred on the Government of India by subsection
(2) of section 3 of the Extra-Provincial Jurisdiction Act
1947 (47 of 1947) and it was as a result of this
notification that the Central Government delegated to the
Government of the United States of Rajasthan the extra-

provincial jurisdiction including the power conferred by
section 4 of the said Act to nake orders for the effective
exercise of that jurisdiction. It is thus clear that ' unti

the 25th, January, 1950, Sirohi was not a part of Rajasthan
and was not anenable to the application of the Ordinance in
guestion. The respondent attenpted to suggest that ‘as soon
as Sirohi becane a part of Rajasthan, the Odinance in
guestion applied to it. This argunent is obviously /falla-
ci ous. When Sirohi became a part of Rajasthan, the |aws
applicable to Rajasthan prior to the nmerger of Sirohi could
be made applicable to Sirohi only after —an appropriate
| egislation had been passed in that behalf. 1In fact, in
1953, the Rajasthan Laws (Application to Sirohi) Act (No.1l
of 1953) was passed to declare that certain Rajasthan | aws
applied to Sirohi. Section 3 of this Act provided that the
Raj asthan |aws specified in the Schedule to the Act shall
in so far as they relate to any of the matters enunmerated in
Lists Il and Ill in the Seventh Schedule to the Constitution
of India, apply, and as fromthe appoi nted day, be deened to
have applied to Sirohi not withstanding any thing to the
contrary contained in the Sirohi Adm nistration Oder, 1948,
or in any other law, or instrunent. There is a proviso to
this
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section with which we are not concerned for the purposes of
the present appeal. The Odinace in question is not
included in the Schedule and so, it is clear that the said
Ordinance was not intended to apply to Sirohi. It is not

suggested that any other |aw passed by the Rajasthan State
or any other instrunment executed in that behalf nmade the
Ordinance in question applicable to Sirohi. Therefore, we
are satisfied that the respondent cannot rely wupon the
rel evant provisions of the Rajasthan O'dinance 1949 to
support the demand for custons duty against the State of
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Si rohi .

In the result, the appeal nust be allowed and the wit
issued in favour of the appellant declaring that the
appellant is not liable to pay the custonms duty in question
and quashing the orders passed by the Dy. Conmi ssi oner,
Customs & Excise as well as the Mnister of Excise &
Taxation and the demand notice issued by the Collector at
the instance of the excise authorities. The appellant would
entitled to its cost throughout.

Appeal al | owed.
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