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1. Chall enge in this appeal is to the order passed by the

Di vi sion Bench of the Kerala High Court. By the inpugned

order the High Court in exercise of jurisdiction under order

XLl Rule 1(3) of the Code of Civil Procedure, 1908 (in short the
\021CPC\ 022) directed the appellant to deposit a sum of Rs.5, 00,000/ -
intrial court within a particular time. Appellants question the
correctness of the order on the ground that the H gh Court

could not have referred to Order XLI Rule 1(3) in the absence

of any application for stay.

2. Learned counsel for the respondents on the other hand
supported the order of the H gh Court.

3. Undi sputedly, in the present case there was no
application for stay filed. A few decisions of this Court being
rel evant need to be noted.

4. I n Kayanuddi n Shansuddi n Khan v. State Bank of

India [1998 (8) SCC 676] the dispute related to Order XLl Rule
1(3) it was held that if the amobunt is not deposited, the appea
could be directed to be dismssed. Obviously reference was to
Order XLIIlI Rule 5(5). In paragraphs 6 and 8 this Court
observed as foll ows:

\ 0236. The | earned counsel for the respondent has

invited our attention to sub-rule (3) of Rule 1

of Order XLI in the Code of Civil Procedure, as

amended in the State of Maharashtra, which

reads as under:

\023(3) Were the appeal is against a

decree for payment of noney, the

appel l ant shall, within such tine as

the Appellate Court may all ow,

deposit the anpunt disputed in the

appeal or furnish such security in

respect thereof as the Court may

think fit:

Provi ded that the Court may

di spense with the deposit or security
where it deens fit to do so for
sufficient cause.\024

8. This would mean that non-conpliance wth




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 2

the direction given regardi ng deposit under
sub-rule (3) of Rule 1 of Order XLI would result
in the Court refusing to stay the execution of
the decree. In other words, the application for
stay of the execution of the decree could be

di sm ssed for such non-conpliance but the

Court could not give a direction for the

di sm ssal of the appeal itself for such non-
conpl i ance.\ 024

5. Simlarly, in Devi Theatre v. Vishwanath Raju [2004 (7)
SCC 337] it was inter alia observed as follows:
\0235. The | earned counsel for the appell ant
submits that appeal lies fromevery decree
passed by any court exercising origina
jurisdiction. The jurisdiction of the court in
first appeal extends to exanm ne the questions
of facts as wellas that of law, It is though true
as pointed out by the | earned counsel for the
respondent that under Order 41 Rule 11 CPC

it woul d be open for the court to disniss the
appeal in limne at the time of admi ssion but
even exam ning the matter fromthat point of
view we find that the court while considering
the question of admi ssion of appeal filed under
Section 96 CPC, nay admit the appeal if
considered fit for full hearing having prim
facie merit. Gtherwise, if it finds that the
appeal lacks merits, it may be dismissed at the
initial stage itself. But adm-ssion of the appeal
subj ect to condition of deposit of sonme given
amount, is not envisaged in the provision as
cont ai ned under Section 96 read with O der 41
Rule 11 CPC. The deposit of the nmoney woul d
obvi ously have no connection with the nerits

of the case, which al one woul d be the basis for
admitting or not admtting an appeal filed
under Section 96 CPC. Further, inposition of
condition that failure to deposit the anpunt
woul d result in disnissal of the appea
conpounds the infirmty in the order of

condi tional adm ssion.

6. It is adifferent matter, in case the appell ant
prays for stay of the execution of the decree or
for any order by way of an interimrelief during
the pendency of the appeal; it is open for the
court to inpose any condition as it may think
fit and proper in the facts and circunstances

of the case. Ot herw se inposing a condition of
deposit of noney subject to which an appea

may be admitted for hearing on nerits, is not
legally justified and such order cannot be
sust ai ned. \ 024

6. In the instant case there is no direction that in case of
non- payment, the appeal is to be dism ssed. In the absence of
any application for stay the Hi gh Court could not have passed
the order inpugned. The direction for deposit as given

accordi ngly stands vacat ed.

7. The appeal is allowed but without any order as to costs.




